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B O OK VII. 


Of HOODOOD, or PUNISHMENTS. * 


OODOOD is the plural of Hidd; and Hidd in its primitive Definition of 
| ſenſe ſignifies obſtruction; whence a porter or gatekeeper is Hui. 
termed the Hiddud, or obſtructor, from his office of prohibting people 
from entering. In law it expreſſes the correction appointed and ſpe- 
cified by the law on account of the right of God, and hence the 
extenſion of the term Hidd to retaliation. is not approved, ſince reta- 
lation is due as a right of man, and not as a right of God; and in the 


* Theſe are here confined ſolely to whoredom, drunkenneſs, and ſlander, The puniſh- 
ments for theft, &c. are treated of under their proper heads, < 


Vor. II. . _ fame 
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mn 


fame manner, the extenſion of it to Tazeer (or diſcretionary chaſtife- 
ment) is not approved, as Tazeer is a ſpecies of correction not ſpeci- 
fied or determined by any fixed rules of law, but committed to the 
diſcretion of the K4zee. The original deſign in the inſtitution of Hidd 
is determent, that is, warning people from the commiſſion of offenſive 
actions: and the abſolution of the perſon puniſhed is not the original 
N deſign of it, as is evident from its being awarded to . in the 
| fame manner as to Muſſulmans. 


Chap. J. Of Zinna, or Whoredom “. 


i - Chap. II. Of the carnal Conjunction which occaſions Puniſh- 
ment, and of that which does not occaſion it. 


| ; Chap. III. Of Evidence in n and of eng there- 


4 3 from. 
| Chap. IV. Of Hidd-Shirrusb, or the Puniſhment for 58 
a | Wine. 


Chap. v. Of Hidd-Kazaf, or the Puniſhment for Slander. 
if Chap. VI. Of Taxzeer, or Chaſtiftement.. 


A 


CHAP. E 


Of Z 2a; or Whoredom.. 


I Whorzpom is eſtabliſhed before the Kaze, in two different 
bliſhed b 
proof, or by 
confeſſion, 


modes,—by Proof, and by Confeſſion ;—by proof, becauſe that is a 
demonſtration founded on the appearance of facts; —and by comfoffior, 
becauſe probability is moſt in favour of the truth in ſuch acknowledge- 
ment, eſpecially, where it is to be the occaſion of een and 


* Meaning either adultery or r firnicatin, 


| 3 


— 


Cray. I. PUNISHMENTS. oe 3 


ſhame to the perſon confeſſing ; and whoredom being an act the 
*. nature · of which moſt frequently excludes the poſſibility of poſitroe Es 
proof, it is neceſſary that cirrumſtantial evidence be admitted as ſuffi- 

cient᷑ to eſtabliſh it, leſt the door of correction might be ſhut. 


Fi 
I 
4 
a 
{ 
þ 
g 
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Tux manner of giving evidence to whoredom is, by four perſons To eſtabliſh it 
bearing witneſs againſt a man and a woman that they have committed angle 
whoredom together, becauſe Gop has commanded in the Koran, ſaying, — 
© PRODUCE FOUR WITNESSES FROM AMONG YOU AGAINST THEM; 
and alſo, ** 1Þ. ANY PERSON ADVANCE A CHARGE OF WHOREDOM 
«© AGAINST OTHERS OF CHASTE REPUTE, AND CANNOT PRODUCE 
„ FOUR WITNESSES IN SUPPORT OF HIS ACCUSATION,' LET HIM BE 
% PUNISHED WITH EIGHTY STRIPEsS:” moreover, the prophet once 
faid to a man who brought before him an accuſation againſt his own 
wife, Bring four men who may bear teſtimony to the truth of your 
* allegation:” and this degree of proof is alſo required, becauſe it 
is laudable to conceal and cover infirmity, and the contrary is pro- 
hibited ; and by requiring no fewer than four witneſſes to a hr of 


whoredom both theſe ende are obtained. 


Wunx witneſſes come forward to bear evidence in a caſe of who muſt be 
whoredom, it is neceſſary that the K4zee examine them particularly — 
concerning the nature of the offence; that is, that he aſk of each wit- 7X{pe8 dn all 5 
neſs reſpectively, What is whoredom?“ and, ** in what manner ſiances of the 
<< have ths parties committed it?“ and where?” and é at what 
time,“ and“ with whom?” —becauſe the prophet interrogated 
Maas as to the manner of the fact, and the nature of the offence: 
and alſo, becauſe examination in all theſe particulars is a neceſſary 
caution, ſince it is poſſible that the witneſſes, by the term Zinna, 
may mean ſomething not directly amounting to carnal conjunction, 
(ſuch as /eerng and touching,) Zinna being a phraſe occaſionally 
applied to theſe alſo :—it is poſſible, moreovet, that the whoredom may 
have been committed in a foreign country, and therefore that it is not 


cognizable ; or it may have been committed at a diſtant period, prior to 
B 2 the 
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the charge, which is therefore inadmiſſible; it may happen too, that 
the fact may have been committed under an erroneous conception of 
the parties with reſpect to its legality, ſuch as would occaſion remiſſion 
of puniſhment, and ſuch as neither the parties themſelves, nor the 
evidences againſt them are aware of, (as in a caſe where a man has 
connexion with the female flave of his ſon); it is therefore requiſite 
that the judge examine the evidence minutely with reſpect to all theſe 
particulars, ſince ſome circumſtance may appear, in the courſe of ſuch 
inveftigation, ſufficient to exempt from puniſhment. 


* 


flaw evi- AND when the witneſſes ſhall thus have vos teſtimony com- 
ence being 


duly given, pletely, declaring that they have ſeen the parties in the very act of 

— aol, * carnal conjunction“ (deſcribing the fame), and the integrity of 

paſſed, ſuch evidence is alſo known to the Ka4zee. from both an open and a 
ſecret purgation, let him then paſs ſentence of puni/hment for whore- 
dom, according to ſuch evidence. The apparent probity of the wit- 
neſſes does not ſuffice in the. preſent caſe, but it is neceſſary that the 
magiſtrate aſcertain their probity, both by an open and a ſecret pur- 
gation, in ſuch a manner, that (poſſibly). ſome circumſtance may 
appear ſufficient to prevent the puniſhment, becauſe the prophet has 
ſaid 4 Seek a pretext to prevent punſhment according ta your ability: 
contrary to all other caſes, in which the apparent integrity of 
the witneſſes is (according to Haneefa) held ſufficient, The 
mode of open and ſecret 1 885 is fully ſet forth under the head 


of Evidence. 


MonAaMMED has Gd, in the Mabſoor, that the Kun may im- 
priſon the accuſed, until he make a purgation of the witneſſes, becauſe 
the perſon againſt whom the teſtimony is given ſtands charged with 
whoredom upon the evidence of witneſſes; and alſo, becauſe the pro- 
phet once ordered a perſon charged with whoredom to be impriſoned : 
contrary to a caſe of debt, ſince a debtor cannot be impriſoned upon 
a charge of debt exhibited againſt him by witneſſes, until their 


probity 
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| probity be fully proved. The nature of this a ſhall be n | 


of at large in another place, 


Tux confeſſion which eſtabliſhes whoredom is made by a perfon 

of ſound mind and mature age acknowledging himſelf (or herſelf) 
guilty of whoredom four times, at four different appearances, in the 
preſence of the Kdzee, he [the Kdzee] declining to receive the confeſſion, 
and ſending the perſon away the firſt, ſecond, and third time. The 
maturity and ſanity of the perſon confeſſing are conditions, becauſe 
the declaration of an infant or an idiot is not worthy of any credit, or 
becauſe the acknowledgment of ſuch is not- ſufficient to induce a 
ſentence of puniſhment. The condition of the confeſſion being made 
four times at four different appearances is agreeable to our doors. 
According to Shafei, a ſingle confeſſion, in a caſe of whoredom, is 
ſufficient, becauſe he conſiders the law to be the ſame here as in all 
other caſes, the confeſſion or acknowledgment of any circumſtance 


Conſeſſion 
muſt be re- 
peated four 
different 
times. 


being the means of diſcloſing or diſcovering that which is ſo con- 


feſſed or acknowledged; and a fingle confeſſion is fully adequate to 


this purpoſe, a repetition being of no manner of uſe, ſince the diſ- 
cloſure or diſcovery is not in any degree increaſed or amplified by it: 


contrary to plurality of witneſſes, as the abundance of witneſſes is a 


means of removing all doubt with reſpect to their veracity, and of 
affording fuller ſatisfaction to the mind; whereas, by the repetition 
of the declaration of a /ing/e per ſon, (as in caſe of confeſſion,) no ſuch 
additional ſatisfaction is obtained. The arguments of our doctors in 
oppoſition to what is here advanced by Shafei are twofold : FiR8T, The 
caſe of Midaz, on whom the prophet would not decree any puniſh- 
ment until he ſhould have made confeſſion of his offence four dif- 
ferent times at four different appearances, where it is to be concluded 


that if a fingle confeſſion had ſufficed, and it had been proper to 
proceed to puniſhment upon the force of it alone, the prophet would 


not have delayed to inflict it until the confeſſion ſhould be four times 


1epeated as above;—$SECONDLY, as in evidence to whoredom four 


; witneſſes 


9 — 
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witneſſes are requiſite, fo alſo in the confeflion thereof four repeti- 
tions are requiſite, and for the ſame reaſon, namely, that it is laudable 


to conceal infirmity; and this condition of the repetition of confeſſion 


has a tendency to conceal infirmity. The reaſons for eſtabliſhing four 
appearances of the perſon confeſſing as a condition are twofold ;—x1RsT, 
the tradition of Mas, as already related ;—$SECONDLY, a plurality of 
confeſſions is made a condition, and that cannot be obtained without a 
plurality of appearances on the part of the confeſſor, ſince one effect of 
an unity of place or appearance is to render the ſeparate declaration of 
the ſame thing as one declaration; and hence four confeſſions, in a 
ſingle appearance *, amount only to a ſingle confeſſion; and as con- 
feſſion relates only to the perſon confe//ing, the unity, or otherwiſe, 
of his appearance, is regarded, and not that of the Kdzee's aflembly : 
and this appearance is made four ſeparate times, by the Kazee repelling 
the perſon's firſt confeſſion, and ſaying to him Thou art mad!” 
and ſuch other words, the perſon, upon the K4zee thus repelling his 
confeſſion, going forth, ſo as to be out of the Kazee's fight, and re- 
turning again, and repeating his confeſſion; and fo on to the fourth 
time. This is recorded from Aboo Haneefa, on the authority of the 
conduct of the prophet in the inſtance of Maas, whom he thus ſent 
out'of his ſight three different times. 


* The term Majlis, which, for the ſake of perſpicuity, is in this place tranſlated appear- 
ance, literally ſignifies a ſeat or place of fitting; and it may admit of various explanations, 


according to the circumſtance under which it is applied, or the perſon to whom it relates. 


When it is mentioned as the Majlis of the Kdzee, it means the public afſembly or court of 
that magiſtrate : when it applies ſolely to the parties who come to make any declaration 
before the K4zee, it may be rendered the appearance of that party in couxr. It alſo fre- 
quently refers to a private company, and ſometimes merely to the poſture of the party (as 
in the caſe of divorce left at the option of the wiſe.) In ſhort, to define the true and 
preciſe application of the term Majlis in the preſent-caſe regard muſt be had to the Muſſul- 
man uſages, it being cuſtomary for the Kdee to admit people to deliver the ſubſtance of 
their teſtimony in a ſitting poſture, and hence every time the party ariſes and again reſumes 
his ſeat may be rendered a new appearance of that party in court. 


WIEN 
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Wurm confeffion ſhall have been made in this manner four dif- 
ferent times, the Kizee muſt then proceed to examine the perſon: ſo 
confeſſing, aſking him What is whoredom ?—and, where, and 
* in what manner, and with whom—have you committed this whore- 
«© dom? - All which duly obſerved, the perſon confeſking becames 
then properly obnoxious to punifhment, as the proof is complete. 
The advantages attending the examination of the confefling perſon 
have been already explained under the head of witneſſes bearin g evi- 
dence to whoredom : but it is to be obſerved that although it' be 
directed there that the Kdzee examine the witneſſes with reſpect 
to the time of the perpetration of the fact, yet it is not requiſite 


7 
The perfon » 
The. pot 


muſt "y par- 
—y exa· 


to put a ſimilar queſtion to a perſon who cofeſſes, becauſe that delay 


which would impeach the credibility of a wzzefs does not in any re- 
ſpect impugn the credibility of a perſon who makes a voluntary con- 
feſſion: ſome, however, have ſaid that if the Kdzee interrogate ſuch a 


perſon with reſpect to the zme of the fact, it is lawful, ſince it is 


poſſible that it _ have been committed during Infancy.. 


Ir the perſon confeſſing ſhould. deny the fact, and retrat from 
his confeſſion, either before or during the infliction of puniſhment, his 
retractation muſt be credited, and he muſt forthwith be releaſed. 


Shafei. and Ibn Lailee have ſaid that retractation after confeſſion is not 
to be credited, but that the puniſhment muſt be inflicted, ſince as it 


has been already incurred by the confeſſion, it cannot be done away 
in conſequence of denial; as in a cafe where whoredom is eſtabliſhed. 
againſt a perſon upon the teſtimony of witneſſes; or as in a caſe of re- 
taliation, or of puniſhment for ſlander ; —that is to ſay, when retalia- 
tion or puniſhment: for ſlander are once eſtabliſhed. upon the con- 
feſſion of the offender, they do not drop in conſequence of his fubſe-- 
quent denial of the fact; and ſo in this cafe likewiſe. The argument 
of our. doftors is that denial after confeſſion is an intimation, which 
(like the confefhon) may be either ae or true; and there is no 
Eri, to diſprove ſuch denial; and hence, from the inconſiſtency 
8 : between 


A perſon may 
retrat from 
his confeſſion. 


A married 
perſon con- 
victed of 
whoredom is 


to be floned. 
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between the confeſſion and the denial, a doubt ariſes. concerning the 
confeſſion ; and puniſhment drops in conſequence of any doubt: 
contrary to intimations which involve the rights of individuals, 
(ſuch as retaliation, and puniſhment for ſlander,) as the claimant of 
the right, in thoſe caſes, is the diſprover of the perſon who has 
confeſſed, when he afterwards denies, which is not the caſe in any 
matter involving merely a right tha the law. 


Ir is laudable in 6 Kiazee, or Imdm, before whom confeſſion of 
whoredom may be made, to inſtru& the perſon confeſſing to deny it, 
by ſaying to him“ Perhaps you have only Aid or touched her, 
becauſe the prophet ſpoke ſo to M4az;—and Mohammed, in the 
Mabſoot, adds that the judge may alſo examine the confeſſing perſon 
with reſpect to ſuch circumſtances as, if made to appear, would tend 
to his entire exculpation, ſuch as, whether the fact confeſſed may 
* not have been committed in marriage, or under an erroneous 
** miſconception of its legality ?” | 


SECTION. 
Of the Manner of Puniſhment, and the Infliftion thereof. 


WHEN a perſon is fully convicted of whoredom, if he be married 
let him undergo the puniſhment of Rajim, that is, lapidation, or 
ſtoning to death, becauſe the prophet condemned Mas to be thus 
ſtoned to death, who was married; and he has alſo declared, J is 
* unlawful to ſpill the blood of a Muſſulman, excepting only for three 
60 cauſes, namely APOSTACY, WHOREDOM offer marriage, and MUR- 


„ DER''—and in this all the companions likewiſe unite. 


{ 


IT 
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5 A®; is. neceſſary, when a -whoremonger is to be ſtoned to death, 
that he ſhould be carried to ſome barren place, void of houſes or cultis dation. 


vation ; and it is requiſite that the ſtoning be executed, —firſt by the 
witneſſes, and after them by the Iudm or Kizee, and after thoſe 


by the reſt of the by · ſtanders, becauſe it is ſo recorded from Ale, and 
alſo, becauſe in the circumſtance of the execution being begun by 
the witneſſes there is a precaution, fince a perſon may be very bold 
in delivering his evidence againſt a criminal, but afterwards, when 


directed himſelf to commence the inflition of that puniſhment 
which is a, conſequence of it, may from compunction , retract his 
teſtimony; thus cauſing the witneſſes to begin the puniſhment may 
be a means of entirely preventing it. Shafel has ſaid that the wit⸗ 


neſſes beginning the puniſhment.4s not a requiſite, in a caſe of lapida- 

tion, any more than in a caſe; of ſcaur ging. To this our doctors reply 
that reaſoning upon .a caſe. of lapidation from a caſe of ſcourging is 

| ſuppoſing an analogy between things which are eſſentially different, 


becauſe all perſons. are not. acquainted with the proper method of in- 
flifting flagellation, and hence, if a witneſs thus ignorant were to 


attempt it, it might prove fatal to the ſufferer, and he would die 
where death is not his due: contrary to a caſe of lapidation, as that is 
of a deſtructive nature, and what every perſon is equally capable of 
executing, wherefore if the witneſſes ſhrink back from the commence- 


ment of lapidation, the puniſhment drops, becauſe their reluctance k 
argues their retractation. In the ſame manner puniſhment 18 remitted | 


when the witneſſes happen to die or to dilappear,,.; 2s in this ca A | 


the condition, namely, the commencement. of 11 by the. witneſſes, is 
defeated. This is When the whoredom 1s eſtabliſhed. upon the teſti- 


mony of witnefles : but when it is eſtabliſhed u n the confeſſion of the 
offender, it is then requiſite t that the 1 executed, firſt by 
the® Tmim or the Kizee, and after them by the reſt of the multitude, 
becauſe it is ſo recorded from Alte; moreover, the prophet threw a 
ſmall ſtone like a bean at Ghamdeea who had confeſſed whoredom. 
What is faif upon this ſubject is taken from the ene 
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Modeof exe - 
ou lapi- 
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Tux corpſe of a perſon executed' by lapidation for whoredom is 


entitled to the uſual ablutions; and to all other funeral ceremonies, 


An unmarried 
free perſon is 


to be ſcourged 


with one hun- 


dred ſtripes. 


Mode of exe- 
cuting /courg- 
ing. 


becauſe of the declaration of the prophet with reſpe& to Mdaz, ** Do 
& by the body as ye do by thoſe of other believert; and alſo, becauſe 
the offender thus put to death is ſlain in vindication of the laws of 
God, wherefore ablution is not refuſed, as in the caſe of one put to 
death by a ſentence of retaliation: moreover, the prophet allowed 
the prayers for the dead to Ghamaeea, after DO pays 


Ir the perſon convicted of whoredom be free, but trier lt ths 
puniſhment with reſpe& to him is one hundred firipes, according to 
what is ſaid in the Koran, THE WHORE AND WHOREMONGER SHALL 
«© YE SCOURGE WITH AN HUNDRED STRIPES;”—for although this text 
be cancelled with reſpe& to married perſons, yet in regard to all other 
than thoſe who are married the law muſt be executed in conformity to it. 


OBsERVE that the hundred ſtripes inflifted by the decree of the 
magiſtrate muſt be adminiſtered with a rod which has no knots 
upon it; and that the ſtripes muſt be applied with maderation, that is 
to ſay, neither with ſeverity, nor yet with too much lenity; becauſe 
Alee, when he was about to inflict correction, uſed to ſmooth off 
from the rod any knots which might happen to be upon it; and as 
too much ſeverity on the one hand tends to deſtruction, ſo on the 
other hand too much /enity is inadequate to the deſign of correction. 
And when puniſhment is to be inflicted, on any perſon, it is neceſſary 
that he be ſtripped naked; that is to ſay, that all the clothes be taken 
off, except the girdle ;—becauſe Alee directed fo in this matter; and 
alſo, becauſe the puniſhment is in this way adminiſtered with the 
greateſt effect: but as the removal of the girdle from the Poo would 
9 nakednefs, it 1s therefore to be left. | 


IT is requiſite that the Hundred Atripes be given, not all upon 


8 the 
1 8 


* 
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the ſame part or member * of the perſon. upon whom puniſhment is 
inflicted, but upon different parts, as it might otherwiſe be attended 
with danger to life; and none of the ſtripes muſt be inflicted on the 
face, the head, or the privitiet, becauſe the prophet once ſaid to an 
executioner, In inſlicking the puniÞrient take care not t0 Arie the 


„ PACE, the HEAD) or the, PRIVITIES ;”% and alſo, becauſe the firſt 


of thoſe is the ſeat of expreſſion and likewiſe of beauty; and the 
| ſecond is the central ſeat of the ſenſes; and the third is a part which 
cannot be wounded without danger to life; and it is to be apprehended 


11 


be given on 
one part of 
the body. 


that in the firſt and ſecond inſtance the appearance and the faculties 


might ſuſtain material ; injury, and the injuring of thoſe i is a ſpecies of 
deſtruction to the man; and that! in the laſt /;e might be endangered: 


it is. unlawful therefore to ſtrike on any of thoſe parts, the defign of 


correction being amendment and not defiruttion. ' Aboo Ye 50 F has ſaid 


that one or two, ſtrokes 1 may be given on the head, as Aboo Bibr 


once ſaid to an executioner, ** Strike on the head, becauſe there the 
4 devil reſides: in reply to this, however, we remark that Aboo Bibr 
gave this direction with reſpect to an infidel alien, who had been uſed 
to ſeduce believers from the faith, and whole life of courſe had been 
_ forfeited. * 


CEE . AS 


b bach ene i in A BIN) poſture, hocants Alee Las: aid, 4 Correction 

* js t0 be iuſlicied upon men _flanding, and upon women Htting:“ and 
alſo, becauſe the proper infliction of puniſhment depends upon it's 
being open and publicl, which is beſt effected by its being received in a 
ſtanding poſture; but yet as a woman is nakedneſs ꝶ, in thus admini- 


js Serge, 


flicted upon a 


man landing, 


and upon a 
woman/tting. 


ſtering the correction to her there might be an apprehenſion of the 


expoſure of nakedneſs. It is to be obſerved that in inen pu- 


S Tarhs orginal, 4 « by water ould make thi pies of coreion more 
pf WARP th TONE 51159? 


14 er r a ene ou of a womaii's perſon is equally 
ans be ſeen. 119421 10. | * 
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to re- 


> > 
firipes. 


A woman 1s 
not to be 


firipped. 
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— it mut not be infficted in the way of Made. Concerning 
the meaning of the term Mid there are various opinions: ſome ſax 


that it ſignifies laying a perſon on his face upon the ground, and 
ſtretching out his limbs; — ſome, that it ſignifies the executioner 


drawing the rod over his own head; others, that it ſignifies the exe- 
cutioner drawing back the rod, after giving the blow; but the correc- 
tion muſt not be infficted in the way of Mid; + php to We off thee 
acceptations, : as It 18 more than what i is doe. wy 


#4 4 
: ” 4 * 
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Ir the N40 convicted of whoredom be x FO male or Rial, 
the puniſhment of ſuch is fifty ſtripes, becauſe the Almighty has 


ſaid fin the Koran] ſpeaking | of female. ſlaves „ THEY SHALL BE 
© SUBJECT TO HALF TAE PUNISHMENT or FREE MAKKtED 
„ PEOPLE; and the term ſlave i in the text extends to malh as Well 


as to females. Moreover, as bondage occafions the participatiom of 


only half the blefings of life, it att occalions the ſuffering of only 


half the | puniſhments, becauſe an offence" increaſes in magnitude in 
proportion to the inagnitude of blefiitigs under the etijoynient' wean 


it is committed. T7 od mon. 223911 


l 
a + 
* L 4 


— 


THE puniſhment of whoredom is the fame with reſpect to both ſexes, 
as all the texts which occur in the ſacred \iitings upon 'this ſubject 


extend equally to both; but yet a wortiarris abt to be ſtripped; neither 


is her veil to be taken off, but only her robe, or other outward gar- 
ment, as the removal of any other part of her dreſs would be offenſive 
to modeſty ; but as the robe or outward garment would prevent the 
effect of the correction, and the removal of Rel? is not __ * | 
is to be ſtripped of theſe. ane 


* 6 a : 5 7 . 
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A WOMAN is to receive her puniſhment in a {zting poſture, accord- 

ing to the direction of Alee before recited, and alſo, . becauſe; in this a 
regard is ſhewn to decency, which it is incumbent. to. preſerves. and 

* Literally length; it admits of various applicatios. 


3 For 


er PUNISHMENTS. 
for the ſame reaſon, where a woman is to be ſtoned; a'hote or exca- 
vation ſhould be dug to receive her, as deep as her waiſt," becauſe 


the prophet ordered ſuch a hole to be dug for Ghamazea before - men- 
tioned, and Z/ce alſo ordered a hole to be dug for Shoordba Hamdeeiinee : 


nt is'however immaterial whether a hole be dug or not, becauſe the 
prophet did not fue any particular ordinance reſpecting this; and 


the nakedneſs of a woman is ſufficiently covered by her garments; but 


yet it is laudable to dig a hole for her, as decency is thus moſt effec- 
tually preſerved. There is no manner of neceſſity to dig a hole for a 
man, becauſe the prophet did not ſo, in the caſe of Madaz. And ob- 


ſerve it is not law ful to bind a perſon in order to execute. pumſhment 


= # x * 1 
inflicted. dt 07 Jauονẽñ⁰h d 5544. 99516 nur EAN öl 
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A MastER cannot nnter correction pen his male Fer finale? due 
oh whoredom] but by permiſſion of the Kizee.—Shafei has ſaid that 
it belongs to a maſter to ĩnflict correction upon his ſlave, in this as well 
as in any other cafe, becauſe a man's authority over his ſlaves is gene- 
ral and abſolute, even preferably to that of the Kizce, as à maſter is 
_ empowered to perform acts with Teſpe&-to' his flaves in which: the 
Kiazee is not empowered ; this, therefore; is the fame” as Tazeer,” or 
diſcretionary correction; that is to fay, the maſter is at liberty to in- 


flict ſtated puniſhment for whoredom upon his ſlaves in the fame 


manner as difcretionary correction The arguments of our doctors 
are twofold; —IxsT, the prophet has declared that there are four 
things committed to magiſtrates, and that one of thoſe is Haul, ur 
ſtated puniſhment, which is here treated of ;—8ECONDL x, Hdd, or 

ſtated punifhment, is a right of Gop, as the deſign of it is to purify 


upon him in this pat dyn it — _ it cannot e be 


Slaves 
not be 


niſhed for 
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1 


whoredom 
but by autho- 


as 


rity, 


the world from fin; and as it is a right of Gop, hence it cannot be 4 


done away by the a& of any individual, whetefore this right is to be 
exacted by the prince, as the deputy of the law, or by the Kdace, as 


ws deputy of the prince: contrary to 'Taxzter,-or diſerctianary cor- 


rection, 
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Definition of 
the ſtate of 
marriage 
which ſub- 
jects an adul- 
terer to lapĩ- 
dation. 
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rection, becauſe that is a right of the individual, whence it is that 
infants are ſubject to 4 azeer, although they be not liable to Hidd. 


Tux ſtate of marriage neceſſiry to * FART requires ; that 
the whoremonger be of ſound underſtanding and mature age, and a 
 Muſſulman, free, and who has conſummated in a lawful marriage 
with a woman at a time when ſhe alſo is ſane, free, adult, and a Muf- 


lima. This is the definition of Haneefa and Aboo Yoofaf. Accord» 


ing to Mohammed and Shafei the ſtate of marriage in queſtion requires 
ſunply that the whoremonger be free; and a Muſſulman, and one 
who has conſummated in a lawful marriage with a woman of the 
fame deſeription. It is to be conſidered, however, that ſanity of in- 
tellect and maturity of age are conditional to the receiving of puniſh- 
ment, ſince without theſe men are incapable of reading or under- 
ſtanding the ordinances of the law: and the other requiſites, beſides 
theſe two, are made conditions in order that the ſin may appear in its 
greateſt magnitude, from the conſideration of the magnitude of thoſe 
bleſſings under which it is committed, as ingratitude for the bleſſings 


of Providence is greateſt, and moſt atrocious, when thoſe bleſſings are 


enjoyed in the higheſt degree; now the particulars aforeſaid, namely, 


dme My Hulman faith, and freedom, and the enjoyment of a woman 


in a law ful marriage, are among the greateſt bleſſings of life, where 
fore lapidation on account of whoredom is ordained in caſes where all 


| theſe circumſtances exiſt ; and hence lapidation is enjoined when theſe 


conditions exiſt ; contrary to the ſuperiority derived from the other 
gifts of nature or of fortune, ſuch as family, learning, capacity, beauty, 
and wealth, which are not conditions, becauſe the law has no regard 


to thoſe circumſtances, and alſo, becauſe thoſe which have been ſtated 
are alone ſufficient to conſtitute the magnitude of the ſin of whore- 


dom, ſo as to ſubject the offender to lapidation, ſince, by virtue of 


Jreedom a man is enabled to contract himſelf in a lawful marriage, 


and by virtue of a lawful marriage he is enabled lawfully to indulge 


ITS 1.0 PUNISHMENTS. 


his carnal appetite, and by -fuch indulgence! to allay his paſſions ; and 
by virtue of being a Mw//idman, he is enabled to marry a Muſſiima, 
which fixes and confirms the belief of the prohibition of whoredom to 
him; all theſe things, therefote, particularly forbid and inhibit a mai 
from the commiſſion! of whoredom; and a/ ſin is great iti proportion 
to the force of the inhibitions under which it is committed. The 
ſect of Shafei differ from our doctors with reſpect to that part of the 
propoſition which aſſerts that the profeſſion of the Muſſulman faith 
is a requiſite condition: and there is alſo a record from hos ND to 
the fame effect. Their argument is, that in the time of the prophet 
a Jaw committed whoredom with a Fewe/5, and the prophet ordered 
them both to be ſtoned :—but to this our doctors reply that the pro- 
phet paſſed that ſentence in conformity to the Tawree?, or Fewi/h 
law, which has ſince been ſuperſeded by the Mu//ulman law; and 


the declaration of the prophet, ** Whojatver is not à true believer 


% Hall not be rtgarded as married*,” is a confirmation of this. The 
conſummation. now; mentioned as a condition is underſtood in the 
conjunction having taken place ſo far as to require the preſcribed ab- 
lutions; and as it is a condition effential to ſuch a marriage as induces 
lapidation, that the 2voman, at the time of conſummation, be of the 
ſame deſcription with the man, in the points of ſanity, maturity, free» 
dum, and profeſſion of the Faith, it follows that if a man were to con- 
ſummate with a wife who, is an idiat, an infant, a ſlave, or an infidel, 


he is not conſidered as married i in this ſenſe, ſince, on account of theſe _ 
circumſtances the advantages of the matrimonial enjoyment are in- 


complete ; becauſe a man has a natural averſion to conſummate with 
a kunatick woman; and he can have but little gratification. with one 
under age, where deſire is not reciprocal; and in the ſame manner, 
he has not a ſtrong deſire to conſummate with a fave, as in that: caſe 
his children are /ave-bors ;. and ſo alſo, the enjoyment. of a wife who is 
an infide! affords the leſs atisfaction, becauſe of the difference of reli- 


* Arab, Malſan that is married, under the anke rogues induce hr dtn. 
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gious principles; in all theſe caſes, therefore, the advantage of the 

carnal enjoyment is defective, Whenee the huſband of ſuch woman 

does not, by conſummation, become a Mabhſan, or married man, in 

that ſenſe which induces lapidation.— And the rule is the ſame where 

the huſband is an idiot, an infant, a ſlaue, or an infidel, and his wife 

ſane, adult, and a Muſſlima.— Aboo Yooſaf has ſaid that where the wife 

is an infidel, her huſband, being a Muſſulman, by conſummating his 

marriage with her, becomes as a married man; but in reply to this, 

beſides what has been above advanced, it is to be remarked that the 

prophet has declared, A MussuLMAN is not rendered a married man 
** y connexion with a CHRTSTIAN, #0r is d FREEMAN: rendered mar- 

ried by connexion with a wife who is a SLAVE ; nor @ SLAVE 5 con- 

46 verian uit cee p r r 3 n 9. tones: 1 

Stouing and Ir is not awful to unite the an; of wage and foi wig 

2 in the ſame perſon, becauſe the prophet has left no precedent of the 

kind; and alſo, beeauſe if they were to be united, the /courging 

would be uſeleſs, ſince the deſign of correction is a warning from 

vice, and this warning is effected by /apidation in reſpect only to 

others khan the perſon ſo puniſhed; for a warning cannot: be enen 

with . to rhe pero Fed after bis NY MN eg U 
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= (with an 1 a woman guilty of whoredom be of milthes Lage in ber ponich⸗ 


man) ſeourg- ment our ging and baniſhment cannot be united. According to Sh 
AS . theſe two may be united with reſpect to her by way of puniſhmetit,— — 
|  that'is baniſhment may alfo be included in her punifhmient; becauſe 

the prophet has declared JF a man, being unmarried, commit whore- 

dum with a woman who is of age,” the puniſhment of ſuch is one*bun- 

. ured ſiripes; and he ſhall be excluded From the city for the ſpace of 

e ne Pear, ar by his ban eme the dbor i 1s ſhut againſt whoredom, be- 

- © cauſe in an unſettled ſituation a mas meets with ſew ſamale cumpa- 

nions to tempt him to commit it. The arguments of our doctors are 

twofold Ins r, God has declared THE WHORE AND THE 


WHOREMONGER 
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„ | WHOREMONOER | SHALL} VB /SCOUROE In Ax » HUNDRED | 
„ TRI ES,“ from which it is evident that the ſole puniſhment of 
ſuch is one hundred ſtripes, for if it were more, it would be there 
mentioned, and one hundred ſtripes alone would not have been de- 
clarcd ſufficient :=$EcoNnDLY, her baniſhment is opening the way to 
the further commiſſion of her crime, becauſe people are under leſs re- 
ſtraint when removed from the eye of their friends and relations, as 
thoſe are the perfons whoſe cenſures they are moſt in dread of: more- 
over, in an unſettled ſituation, and among ſtrangers, the neceflaries 
of life are with difficulty procured, whence the might be induced vo- 
luntarily to proſtitute herſelf for a ſupply, which of all kinds of whore- 
dom is the moſt abominable; and the ſaying of Alie that Banith- 
ment is a means of ſeduction,ꝰ is founded on this ſecond reafon.— 
As to the ſaying of the prophet quoted by Shafei, it is ſuperſeded, as 
well as the remainder of that ſaying, Ja Styxgs (meaning a man 
Vvho has conſummated a marriage) afterwards commit adultery with 
<< @ SIYEEBA, their puniſhment is one hundred firapes and lapidation :'— 
the way in which this is fuperfeded- is explained in its proper place. 
In ſhort, baniſhment, with reſpect to a looſe woman, in the way of 
puniſhment, is not lawful : but yet if the magiſtrate ſhould find it ad- 
viſcable, he may banith her for the ſpace of one year, or leſs, but this 
baniſhment is in the way of Taacer or diſeretiunary correction, as 
baniſhment may in ſome caſes operate as a warning, wherefore it is 
committed to the Kdzee or the nam; and what is recorded concern 
ing the companions, of their having OE n is to be F 


in the way of Tazee r... 


| 


Ir a /ick perſon, being one whoſe proper puniſhment is lapidation, — 
commit whoredom, he is to be ſtoned, becauſe his deſtruction is due, P 
and is therefore not to be ſuſpended on account of his illneſs; but if pended on ac- 
he be one whaſe puniſhment is ſeourging, the execution of it muſt be 4 ood 
deferred until his recovery, leſt life ſhould be endangered, for the ſame 
Treaſon as the limb of a fick thief is not cut off until he be in a proper 


habit of body to endure the amputation without riſk of life. ae 
Vol. II. D I 
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but it is ſo on Ir a pregnant woman commit whoredom, and her puniſhment be 
account of 


fregnancy, Hapidation, the execution muſt be delayed until her delivery, for if ſhe 
were to be ſtoned whilſt pregnant, the child would be deſtroyed in her 
womb, and its blood is not to be taken; and if her puniſhment be 
ſcourging, the execution muſt be deferred until ' ſhe ſhall have re- 
covered from her labour, as. that is a ſpecies of ſickneſs, wherefore a 
delay muſt be made until her health be perfectly reſtored : contrary: 
to a caſe of ſloning, where the puniſhment. need not be delayed until a 
perfect recovery, fince the delay in this caſe is only with a view to 
the preſervation of the child in her womb, which is ſeparated from 
her upon the inſtant of its birth. It is recorded from Haneefa that in 
foning alſo the execution muſt be delayed until the child become in- 
dependent of her care, in caſe there ſhould be no other perſon to foſter 
it in her ſtead, becauſe by this delay the child is preſerved from de- 
ſtruction; and it is moreover related that when Ghamdeea, after her 
delivery, came before the prophet, that he might execute. puniſhment 
upon her, he ſaid to her Go and remain until fuch time as your child 
A pregnant i independent of y;. AND OBSERVE,—lf a pregnant woman be 
vidted upon convicted of whoredom pon evidence the muſt be confined in priſon 
evidence, muſt until ſhe be delivered, leſt ſhe ſhould abſcond ; contrary to: a | caſe 
be impri- : . 
ſoned. where a pregnant woman is convicted upon her own confeſſion; for 
in this caſe ſhe is not to be confined, as her denial after confeſſion muſt 
be credited, (for which reaſon puniſhment is remitted in caſe of heo 


os Mr Pais to impr: N her wouls be uſeleſs. 
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Of the Carnal Conjunftion which occaſions Puniſhment, 
and of that which does not occaſion 3 


"— of Tux carnal conjunction which 2 ions ons is Ziuna, or 


Zines. whoredom ; and this, both in its 5 ſenſe, and alſo i in its legal 
acceptation, 
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acceptation, ſignifies the carnal conjunction of a man with a woman 


19 


who is not his property, either by right of marriage or of bondage, 


and in whom he has no erroneaus property, becauſe Zinne is the de- 


nomination of an unlawful conjunction of the ſexes, and this illegality is 


univerſally underſtood where ſuch conjunction takes place devoid-of 


proprety, either acilua! or erroneouſly ſuppoſed... What is here ſaid is 


the definition of whoredom with reſpect to a man: as to the whore» 


dom of a woman, it ſimply ſignifies her admitting the man to commit 


the fact. 


ERROR in carnal conjunction is of two kinds, —the „i, 
error in reſpect to the act, which is termed Shoobha-1/htibdh, or error 
of miſconception; the ſecond, error in reſpect to the ſulect, which 
is termed Shoobha-Hookmee, [error by effect, ] or Shaba-Mzk | errone- 
ous propriety. |—The firſt of theſe diſtinctions of error is not eſtabliſhed, 
nor underſtood, but with reſpect to a man who miſtakes an z/egal 
carnal conjunction for legal, becauſe Ibtibab ſignifies the man having 


Definition of 
erroneous car- 
nal conjunc- 
tion. 


carnal intercourſe with a woman, under the ſuppoſition of the ame 


being lawful to him, in conſequence of his ſuppoſing ſomething other 
than that which is neceſſary to conſtitute legality as affording an ar- 
gument of ſuch legality ; it is therefore neceſſary that this miſtake 
ſhould have operated in his mind in order to eſtabliſh J/ribdh, or miſ- 
conception; and hence this ſpecies of error is not underſtood, except 
in the caſe of a perſon who is under ſuch miſapprehenſion. The 
ſecond ſpecies of error is eſtabliſhed, where the argument of the lega- 
lity of carnal conjun&ion exiſts in itſelf, but yet practice cannot take 
place upon it, becauſe of ſome obſtacle; and this does not depend 
upon the apprehenſion or belief of the, perſon who commits the un- 
lawful act; whence this ſpecies of error is regarded in reſpect to all 


men, that is to ſay, men who ſo conceive, and alſo: thoſe who do 


not, And puniſhment drops in conſequence of the exiſtence of either 
of theſe two ſpecies of error, on account of a well-known tradition. 
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Parentage i Ix a caſe of error of the ſecond ſpecies, the parentage of the child 


1 x we is eſtabliſhed in the man who has had ſuch connexion, if he claim 


with reſpe® ſuch child; but in a caſe of error of the firſt ſpecies, the parentage of 


to the /ubje2, 
but not in a the child. is not to be eſtabliſhed in the man, notwithſtanding his 


caſc of error 


 withreſpe&to Claim, — becauſe, in a caſe where the error is of the fi ſpecies the 


_ act of generation is poſitrve 'whoredam, although puniſhment be not in- 
curred, on account of a circumſtance which has reference to the man 
committing ſuch act, (namely, that of the illegality of the act being 
miſconceived by him, according to his apprehenſion of it;) but the 
act of generation, in a caſe of error of the ſecond ſpecies, is not t pof tive 


whoredom. 


ERROR in reſpe to the att exiſts in _— ſeveral ſituations ;. 
namely, with — 


I. the female flave of a man's 1 "6G 

II. the female ſlave of his father; — 

III. the female ſlave of his w/e ;— 

IV. a wife repudiated by three divorces, who is in her Edit ;,— 


V. a wife and om for a r eee and in her 
Edit; 


VI. an Am-Walid, who is in her Edit after emancipation with 
reſpect to her maſter ; 


VII. the female ſlave of a maſter, with reſpect to his male ſlave; 


VIIL a female flave, delivered as a pledge, with reſpect to the 
receiver of fuch pledge, (according to the Rawdyer-Sa- 
heeh in treating of puniſhment ; ;}—and it is to be obſerved,. 
that a borrower, in this point, ſtands in the ſame pre- 

| dicament with the recesuer of a pledge. 


and chere is and in all thoſe ſituations the perſon who has carnal conjunction 
no puniſng- does not incur puniſhment, provided he declare I conceived that 


* this 
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ck. I. PUNISHMENTS. 
„ this woman was lawful tb me; g hut if he ſhould acknowledge his ment in either 


conſciouſneſs that the woman was gy to Ho is incurs 
nm 91 Fit! | Y * 110 vil ; 


; 


ERROR 1 in reſp 6 to the le exits in 6x fi trations ; | namely, 
with— * 


J. the female ſlave of a a man' s fon; - 
II. a wife completely repudiated by : an implied divorce; 


III. a female ſlave fold, with refpe& to the ſetter, before the 
delivery of her to the purehaſer; Y | 


; IV. a female ſlave Mambhoo! 4,—(that is, a ſlave Wel to be 
given in dower, to a wife )—with reſpect to the huſband, 
before ſeizin of her being made by the wife; ; 


V. © female ſlave. held i in patnaribip. with pes to en f 
81 the partes o 
VI. a female ſlave delivered in phe: with wür to che re- 
bs, ceiver of ſuch pledge, according to the Book of Pawnage; 
and! in all thoſe f tuations a perſon. who has carnal connexion does 


not incur puniſhment, even though he ſhould confeſs his conſciouſ- 
nefs of Fn woman being unlawful to Nn. 22 


i 


| AccorpinG to Hanes a contract of marriage is a ſufficient 

ground of error, although the illegality of ſuck \marriage be univer- 

fally allowed, and the man entering into ſuch contract be ſenſible of 

this illegality. With our other doctors, on the contrary, a contract 

of marriage is not admitted as à legal g ground of error, if the man be 
ſenſible of the illegality.—The effect of this difference of opinion ap- 

pears in a caſe where a man marries a woman related to him within 
| * prohibited de We ſhall be hereafter explained. 


It a man pronounce three unden upon his wife, and oerwank 
I | have 
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nad 


A contract of 
marriage pre- 
vents puniſh- 
ment, al- 
though avow- 
edly illegal. 


Connexion 
with a wife 


— 
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thrice di: have carnal connexion with her during her Edit, and acknowledge 
vorced (be- 


fore the ex- his conſciouſneſs of her being unlawful to him, puniſhment is in- 
ber Bali Cri curred, becauſe here poſſeſſion by marriage, which legalizes genera- 


. pu- tion, has been totally annihilated, and hence there can be no error, as 

the text in the Koran ſhews that legahty is deſtroyed in this caſe; and 
all the doctors coincide in this opinion. But if he were to declare 
that he conceived, or ſuppoſed, ſhe was ſtill lawful to him,“ pu- 
niſhment 1s not incurred, becauſe his apprehenſion is to be regarded, 
ſince the effects of marriage ſtill remain, with reſpect to the eſtabliſh- 
ment of the.parentage of children, and the matrimonial reſtraint, and 
alimony ; (for if the woman ſhould bear a child, at any period within 
two years from the date of divorce, the parentage of ſuch child 
1s eſtabliſhed in the huſband, and ſhe remains under the reſtraint 
to which ſhe is ſubje& in marriage, and her alimony alſo remains in- 
cumbent upon her huſband ;) his apprehenſion, as above pleaded, 1s 
therefore of force to prevent puniſhment, on account of error by mi/- 
conception. And an Am-Wald, after manumiſſion, and a woman in 
a ſtate of repudiation by Khoola, or one divorced for a compenſation, 
(who are in their Edit,) ſtand in the fame predicament with a 
woman repudiated by three divorces, as their illegality is univerſally 
admitted, and certain effects of marriage continue during their Edit it, 
as well as in the caſe of a wife under three divorces, 


Connexion Ir a man divorce his wife by mplication, ſaying, ** You are 
9 &r &« diveſted,” or you are at your own diſpoſal,” and ſhe chuſe 
2 divorce, — and he afterwards have carnal knowledge of her within the 
duce puniſh- term of her Edit, and ſhould acknowledge that he knows her to be 
* unlawful to him, yet puniſhment is not incurred; becauſe concerning 
this caſe there is a difference among the companions ; for Omar holds 

that the forms above-mentioned are effective of only a fingle divorce 
reverſible ; and the ſame in all expreſſions of divorce by implication : 

he alſo holds the rule to be the ſame, where the huſband intends 'three 

divorces, as he maintains that here likewiſe a ſingle divorce reverſible 


only 
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only takes place, and that the en of three Myron is not re- 
3 T1 


Print“ h nd incurred by a man having carnal connexion 
with the female {lave of his ſon, or of his grandſon, although he ſhould 


acknowledge his conſciouſneſs of ſuch female ſlave being unlawful to 


him, for in this caſe the error is by effect, fince it proceeds from an 


argument founded upon the words of the prophet, who ſaid to one 


with whom he was converſing, TyHou and THINE are thy rA 
* THER's;"—and the grandfather is ſubject to the ſame rule with 
the father, as he is alſo a parent. The parentage alſo of the child be- 
gotten in ſuch carnal conjunction is eſtabliſhed in the father aforeſaid, 
who remains reſponſible to his fon for the value of the female ſlave. 


Ir a perfon have carnal connexion with the female flave of his 
father, or his mother, or his wife, and plead his conception that ſuch: 
ſlave was lawful to him, he does not incur punifhment ; neither is his 
accuſer liable to puniſhment :—(but if he ſhould acknowledge his 
conſciouſneſs of the illegality, puniſhment is to be inflicted upon him, 


—-and the ſame rule obtains where a ſlave has connexion with the 


bondmaid of his maſter,) becauſe between theſe there is a commu- 
nity of intereſts in the acquifition of profit; and hence the man who 
commits the act may in thoſe caſes have conceived, with reſpect to 
the enjoyment, that this ſpecies of uſufruct is alſo lawful to him, — 

Wherefore error by miſconception is applicable to him; but never- 


nor that witk 
the female 

ſlave of a /or 
or a grand/on-: 


or of a father, 
mother, or 
wife, (where 
miſconcep- 
tion is plead- 


ed.) 


theleſs this is at7ual whoredom, for which reaſon puniſhment is not. 


incurred by the accuſer. The law is the ſame, (according to the Za- 
Bir Rawdyet,) if the female flave, in either of theſe caſes, were to 
plead her fuppoſing that the act was lawful, without any ſuch plex 
on the part of the man,—becauſe the carnal conjunction of a man 


and a woman being one act, it follows that a plea of ſuppoſed legality, ; 


made by either party, eſtabliſhes error with TRIPS to 2; ; and 
_ the: puruſhment of both is abrogated. 


Is 
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Puniſhment is 
incurred by 
connexion 
with the ſlave 
of a brother. 


Connexion 
xith a woman 
married by 


_.  mitflake does 


not occaſion 
puniſhment, 
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Ir a man have carnal -connexion with the bondmaid of his 
brother, or of his uncle, he incurs puniſhment, although he ſhauld 
plead that he had conceived her to be lawful to him, becauſe between 
ſuch relations no community of intereſt exiſts. And the law is the 


ſame with reſpect to the female ſlaves of all other relations within the 


prohibited degrees, excepting thoſe who are related to the man within 
the parental degree, (ſuch as his father or his ſon,) becauſe be- 


tween him and thoſe prohibited relations no community of intereſt 
cxiſts. 


Ir a man engage in a contract of marriage with a woman, and 
another woman be ſent to him *, the female relations declaring her 
to be the woman married to him by ſuch contract, and he have carnal 
communication with that woman, he does not incur any puniſhment; 
but yet he muſt pay the woman her dower, becauſe Alee once paſſed 
a decree to this effect; and he alſo ſubjoined, in his decree, that 
the woman ſhould obſerve an Edit: moreover, the man has pro- 
ceeded upon apparent proof, namely, the information of the woman's 
female relations, with reſpect to the ſubject of his error, ſince men 


can have no perſonal knowledge of or acquaintance with their wives 
prior to the matrimonial engagement; and hence the man in this 


caſe is the ſame as a perſon acting under a deception. And the 
accuſer of this perſon does not incur the puniſhment of flander, 
becauſe poſſeſſion by marriage, requiſite to legalize generation, 


is in no reſpe& eſtabliſhed. There is an opinion recorded from 


Aboo Yooſaf, that the accuſer is liable to puniſhment, becauſe the 
carnal conjunction is to all appearance legal, with reſpe& to the man, 
according to the information of the woman's female relations, and of 
courſe his accuſer becomes liable. to puniſhment, as. a decree, muſt be 
founded upon what is es 


* It is almoſt unneceſſary to remark that, from the nature of the Muſſulman cuſtoms, a 
man can never be ſuppoſed to have ſeen his wife until after marriage, — the woman being 
utterly excluded from the fight of all men except her relations within the prohibited dran 


Iv 
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Ir a man have carnal connexion with a woman whom he finds in 
his own bed, puniſhment is incurred by him, becauſe there can be no 
error where he paſſes any length of time in the company of his wife, 
and thence his apprehenſion of this woman being his wife, from the 


circumſtance of his finding her im bed, is not regarded, ſo as to pre- 


vent puniſhment :—the reaſon of this is that ſometimes a relation 
of the wife, reſiding in the houſe with her, may fleep upon her bed. 
And the law is the fame where the man is blind, becauſe it is always 
in his power to aſk and diſcover who the woman is; and he may 
alſo diſcover this by the ſound of her voice. But yet if he invite the 
woman to the act, and ſhe conſent, ſignifying that ** ſhe is his 
„wife, —and he copulate with her, in this cafe he does not incur 


puniſhment, as he is deceived by the woman's declaration 50 be- 


haviour. 


Ir a man marry a woman whom it is not lawful for him to 
marry, and afterwards have carnal connexion with her, he does not 
incur puniſhment, according to Haxeefa; but if he be at the time 
aware of illegality, he is to be corrected by a Taxcer, or diſcretionary is 
correction. The two diſciples and Si have faid that he is liable 
to puniſhment, when he marries the woman, being aware of the 
Hlegality, becauſe, as the contract has not been executed in regard to 
its proper ſubject, it is of courſe void; for here the woman is not a 
proper ſubje& of marriage, becauſe the proper ſubject of marriage, or 
of any other deed, is a thing which is à proper ſubject of the et 
of ſuch deed; now one of the effects of marriage is the legalizing of 
generation; but as the woman is among thoſe who are prohibited to 
the man, the contract of marriage with her is conſequently nugatory, 
in the ſame manner as a contract of marriage between mam and man. 
The argument of Haneęſu is that the contract has taken place in regard 
to its proper ſubject, as the woman is a proper ſubject of marriage, be- 
cauſe the proper ſubject of any deed is a thing which admits of the 
ends intended bein g obtained from it; now the end. of marriage is 

'Vor.:II. E the 


Connexion 
with a woman 
under an un- 
lawful mar- 
ria does not 


pu- 
niſhmone. 
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the procreation of children, and to this every daughter of Adam is 
competent; the caſe therefore admits of the contract being engaged 
in with reſpect to all its effects, and of all its effects being obtained 
from it; but on account of the prohibition in the ſacred text, the 
legalization of generation is not obtained; and ſuch being the caſe 
error is occaſioned, as error is a thing which is the appearance of a 
proof, and not the ſubſlance of one; and as, in the preſent caſe, the 
man has perpetrated an offence for which the fated puniſhment, or 
Hidd, is not appointed, Tazeer, or diſcretionary correction, mult be 


inflicted. 


an Ho Ir a man commit any act of laſciviouſneſs with a ſtrange woman 
to be correct- ſuch as Ta#h/eez *, he is to be corrected by Tazeer, ſince ſuch acts 
ed by Narr; are illegal and forbidden by the word of Gop : but a ſtated puniſhment 

is not appointed for them; Tazeer muſt therefore be inflicted upon 


that perſon. 


and ſo like- Ir a man copulate with a ſtrange woman in ano. (that is, commit 
band — the act of ſodomy with her,) there is no ſtated puniſhment for him, 
with a ſtrange according to Haneefa; but he is to be corrected by Tazeer. The 
3 Jama Sagheer directs an aggravation of the Tazeer or correction in 
this caſe, and ſays that the offender muſt be kept in a place of con- 
finement until he declare his repentance. The two diſciples have 
ſaid that as this act reſembles whoredom, the perſon committing it 15 
ſubject to the ſtated puniſhment for whoredom; and there is one 
opinion of Shafei to this effect; but another opinion of his is that 
the parties ſhould be put to death, of whatever deſcription they 
may be,—that is, whether they be married or not, —becauſe the prophet 
has ſaid ** Slay both the active and the rAsSIVE,” (or, according 
to another tradition, . Stone both the AGENT and the SUBJECT.” )— 


The argument of the two diſciples is that the act in queſtion has the 


* Penem fricecus inter femora. 


property 
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property of whoredom, as that is defined to be an act of luſt com- 


* mitted in that which is the object of the paſſion, completely, and 
*© under ſuch circumſtances as to be purely unlawful, and where the 
« deſign is the injection of Semen. ancefa, on the other hand, 

argues that this conjunction is not atual whoredom, becauſe the com- 
panions of the prophet have diſagreed concerning their decrees upon 
it, for ſome of them have ſaid that offenders of this kind ſhould be 
$urnt, ſore, that they ſhould be buried alive, others, that they 
ſhould be caſt headlong from ſome high place, ſuch as the top of a 
houſe, and then be ſaned to death,,—and fo forth: moreover, the 
conjunction in - queſtion has not the property of whoredom, as it 
is not the means of producing offspring, ſo as (like whoredom) to 
occaſion any default in birth or confuſion in genealogy ;—beſides, 
this ſpecies of carnal intercourſe is of leſs frequent occurrence than 
whoredom, becauſe the defire for it exiſts only on the part of the 
aftrve and not of the paſſrve, whereas in whoredom the deſire exiſts 


equally on both ſides. As to the tradition cited by SD, it probably 


relates to a caſe where an extraordinary and exemplary puniſhment is 
requiſite; or where the perpetrator inculcates and init rad the law- 


fun of the act. 


Ir a man commit beſtiality he does not incur Eds or ſtated pu- 


niſhment, as this act has not the properties of whoredom, for whore- 
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and beſtiality. 


dom is a heinous offence, as being a complete act of luſt, to which 


men feel a natural propenſity: but this definition does not apply to 
copulation with beaſts, which is abhorred by an undepraved mind, 
(whence it is not held incumbent to cover or conceal the genitals of 
brutes;) and men can have no reaſon for deſiring carnal connexion 
with brutes, but from the moſt vitiated appetite, and the utmoſt de- 
pravity of ſentiment: ¶idd therefore is not incurred by this perſon; 
but he is to be puniſhed by a diſcretionary correction, for the reaſons 
already ſpecified. It is recorded, alſo, that the beaſt ſhould be ſlain and 
burnt: this, however, is only where the animal is not of an eatab/c 
ſpecies ; but if it be of the eatable ſpecies it is to be eaten, (according 
E 2 to 


— 


Puniſhment is 
not incurred 
by commit- 
ting whore- 
dom in a fo- 
reign coun- 


try. 


Puniſhment 
may be in- 
flited by the 
chief magiſ- 
trate within 
his camp. 
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to Aboo Haneefa,) and not burnt. Aboo Yoofaf holds that it ſhould be 
conſumed with fire in both caſes, the perpetrator (where it belongs 
to another perſon) remaining reſponſible to the owner for the value; 
but yet the burning of it is not abſolutely incumbent; nor is it to be 
burnt for any other reaſon than as, by this means, all recollection of 
ſo vile a fact may be obliterated, and the perpetrator ſhielded from the 
diſgrace which would attach to him in Gale of the animal remaining 
alive. | TY 


: 


Ir a Muſſulman be guilty of whoredom in a foreign country, or in 
the territory of the rebels, and afterwards return into a Mu//tlman ſtate, 
puniſhment is not to be inflicted upon him, on the plea that a man, in em- 
bracing the Muſſulman faith, binds himſelf to all the obligations thereof, 
wherever he may be. The arguments of our doctors on this occaſion 
are twofold ;—F1RsT, the prophet has ſaid ** puniſhment is not to be 
&« inflicted in a foreign land ;**—sEcoNnDLy, the deſign of the inftitu- 
tion of puniſhment is that it may operate as a prevention or warning; 
now the Muſſul/man magiſtrate has no authority in a foreign country, 
wherefore if. puniſhment were inſtituted upon 'a perſon committing 
whoredom in a foreign country, yet the inſtitution would be uſeleſs; 
for the uſe of the inſtitution is that puniſhment may be executed ; 
and as the magiſtrate has no authority in a foreign country, the exe- 
cution is impoſſible; whence it appears that the commiſſion of whore- 
dom in a foreign country does not occaſion puniſhment there: and if 
this perſon. ſhould! afterwards come from the foreign territory into a 
Mufſulman ſtate, puniſhment cannot be executed upon him, becauſe 
as his whoredom did not occaſion puniſhment at the time hb. its . 
committed, it will: not een occaſion it. | 


THE OPS: to whom the authority of inflifting puniſhment offi- 
cially appertains, (ſuch as the Khali, for the time being, or the 
governor of Egypt,) when he carries forth his troops upon an expe- 
dition, 1s at 1 to inflict puniſhment upon any perſon who may be 


guilty 
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guilty of whoredom within his camp, fince the perpetrator of the 
offence is under his immediate authority; but chiefs or commanders 
of an inferior degree are not at liberty to inſſict puniſhment upon per- 


ſons guilty of whoredom vithin their camp, be they are not 
inveſted run authority to inflict CR era #40 dog 03 ttm 


Ir an alien come into a Muflulman abortive * ee arid 
there commit whoredom with a Z:mmeea, or female infidel fubje&;— 
or if a Zimmee or male infidel fubject ſo commit whoredom with a 
female alien, puniſhment is to be inflicted upon the »nfidel ſubject, (ac- 
cording to Hanegfa) but not upon the alien. This alſo is the opinion 
of Mohammed with reſpect to an infidel ſubject, where he is guilty of 
whoredom with a female alien; but if an alien be guilty of whore- 


8 with a female infidel ſubject, in this caſe he holds that there is 


no puniſhment for either party. There is alſo an opinion recorded 
from Aboo Tooſaf to this effect; 
opinion, that puniſhment is incurred by all the parties concerned, 


both by the ahken, and the female infidel ſubje&,—and alſo by the 


male infidel ſubject, and the femals alien, —for he argues that an alien 


under protection, during the time that he continues in a Mufſichman- 
territory, ſubjects himſelf to all the ordinances of the temporal law. 


in the ſame manner as an infidel- fubje& does for life, whence it is 


that puniſhment for ſlander may be inflicted on an alien under pro- 


tection, and that he may alſo be put to death in retaliation : contrary 
to puniſhment for drinking wine, às in his belief the uſe of wine-is 
allowable. | The argument of Huneefa and Mohammed is that a pros 
te&ed alien does not come into a Muſſulmam Rate as a reſident; but is 
only brought there occaſionally, from ſome partieular motive, ſuch 


as eee and _ Wer and therefore is not to be erer as 


4 


@ Meaning Eds which being a. right of the * is a thing of too much importance 


to be committed to inferior perſons: but every perſon who, acts as. a. ere or ma- 


giltrate 3 is entitled to inflict Taxcer, or diſcr etionar y. eee 


6 | one 


but he afterwards delivered another- 


Caſe of 
whoredom ' 
committed 
between in- 


fidel ſubjects 


and aliens. 


* 
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one of the inhabitants of a Muſſulman country; (whence it is that he 
is at liberty to return into the foreign country, and alſo that if a 
Muſſulman or an infidel ſubje&, were to murder a protected alien, no 
retaliation would be exacted of them ;) now a protected alien ſubjects 
himſelf to ſuch of the ordinances of the law only as he himſelf derives 
an advantage from; and thoſe are all ſuch as reſpe& the rights of in- 
dividuals; for where he is deſirous of obtaining juſtice for himſelf 
from others, he alſo ſubjects himſelf to juſtice being exacłed on him 
in behalf of others; and retaliation * and puniſhment for ſlander are 
among the rights of individuals, but puniſhment for whoredom is a right 
of the law. The argument of Mohammed is that in whoredom the 
man is the principal, and the woman only the accef/ary, according to 
what was before ſtated ; now the prevention of puniſhment in reſpect 
to the principal occaſions the prevention of it in reſpect to the acecſſary, 
but the prevention of puniſhment with reſpect to the acceſſary does not 
occaſion the prevention of it with reſpect to the principal; as in a caſe, 
therefore, where a protected alien commits whoredom with a female 
infidel ſubject, there is no puniſhment for the alien, ſo neither is there 
any for the infidel' ſubject; but where an infidel ſubject commits 
whoredom with a female protected alien, puniſhment is to be inflicted 
on the ſubject, but not upon the alien; and the remiſſion of puniſh- 
ment in reſpe& to the alien does not occaſion its remiſſion with 
reſpect to the infidel ſubject, becauſe the woman is only an acceſſary.— 


Correſpondent to this is the caſe of a man committing whoredom 


with a girl who is an infant, or with a woman who is infane, where 
puniſhment is inflicted upon the man, but not upon the infant or the 
lunatick; whereas, if a woman admit a boy or an idiot to commit 
whoredom with her, neither of the parties is liable to puniſhment. 
The argument of Haneefa is that the act of the protected alien is 
whoredom, becauſe he is equally with Muſſulmans called to the ob- 

This is an apparent contradiQion, as it is ſaid above that there is no retaliation for 
the murder of an alien: it is to be conſidered, however, that although a Muſſulman, or an 
infidel ſubject, be not liable to retaliation for the murder of an alien, yet the alien would be 


fo for the murder of a Muſſulman, or an infidel ſubject. 
| ſervance 
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ſervance . of certain commands and prohibitions, on account of the 
torments and chaſtiſements of a future ſtate, - (according to the Mooz- 
hab-Sahteh,) although he be not called to the religious obſervances 
of the Law; but the wornan's admitting him to commit the fact is 
the occaſion of puniſhment to her :—contrary to the caſe of the boy 


or the idiot, for they are not called, nor under any conſtraint. A 


difference ſimilar to this obtains in the caſe of a- man, who being 


poſſeſſed, or under the influence of magick, commits adultery with a | 


woman not under ſuch influence; that is to ſay, according to Haneefa,, 


puniſhment is inflicted; but according to Mohammed it I8 not inflicted 


—_— 


on either of the parties. 


Ir a boy or an idiot commit whoredom with a woman who is of 
mature age and ſound judgment, ſhe conſenting thereto, in this caſe 
there is no puniſhment, neither to the boy, to the idiot, nor to the 
woman ;—Ziffer and Shafei maintain that in this caſe the woman in- 
curs puniſhment ; and there is alſo one tradition of Aboo Yooſaf to the 
ſame effect. But if a man who is of mature age and ſound judgment 
commit whoredom with a girl who is an idiot or an infant, capable of 
copulation, in ſuch caſe puniſhment is incurred by the man alone, 
according to all the doctors. The argument of Zier is that a plea 
on the part of the woman does not occaſion the remiſſion of punith- 
ment with reſpect to the man; and in the ſame manner, a plea on 
the part of the man does not occaſion puniſhment to be remitted with 
reſpect to the woman; becauſe each party is reſponſible only for their 
own act. The argument of our doctors is that the act of whoredom 
proceeds from the man, the woman being no more than merely the 
ſubject of it, and hence it is that the man is denominated by the 


Wheredom 
committed by 
an infant or 
an idiot does 
not induce 
puniſhment. 


aftrve term in copulation or whoredom and the woman by the 


pelo. f 
* [In the origInal] *The man is denominated the Watee, or Zanee, we the woman 

the Mototooa, or Moozneca. The two firſt are the active participles meaning the copulata, 
and the whoremonger ; the two ſecond are theſe terms expreſſed in the feminine participle 
paſſive. It is not eaſy to convey the ſull force and meaning of ſuch paſſages in any tranſlation. 
| OBJECTION. 


Whoredom 
committed 
upon compul- 
ion does not 
ſubject to pu- 
niſhment, 
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Onjzcrion.—The woman is alſo termed Zdnecaò, as appears in 
the Koran. 


RxePLy.—The woman is — Zdneca by a e figure, 


vhich ſometimes uſes the ative participle for the paſtue; or it may 


on this occaſion be employed becauſe the woman is the primary cauſe 
of the act of whoredom, by her admitting the man to the commiſſion 


of it. Puniſhment, with reſpect to a woman, therefore, depends upon 


the circumſtance of her admitting a man to commit the act of whore- 
dom with her; but the act of a boy is not whoredom, as whoredom is 


an act proceeding from a perſon who has been called upon to refrain 


from it, and the perpetrator of which is an offender, by his com- 


miſſion of it; and as the act of a boy is not of this nature, it follows 


that puniſhment is not incurred by his act. 


Ir a ſovereign prince ſhould compel a man to commit whoredom, 
there is no puniſhment incurred by that man.—Abeo Haneefa had held 
a prior opinion, that the man is liable to puniſhment, (and ſuch is the 
doctrine of Ziffer)—becauſe a man cannot commit the act of whore- 
dom unleſs the virile member be properly diſtended, which diſtention 
is a token of deſire on his part :—compuljon, therefore, cannot be 
proved with reſpect to hir The reaſon for the more recent opinion 
is that the means of compulffion, (namely, the power of the ſovereign,) 
exiſts both actually and apparently; and the diſtention of the virile 
member is no certain proof of deſire, ſince it ſometimes occurs inde- 
pendant of any operation of the mind, as in /eep, for inſtance; this 
circumſtance, therefore, is of no weight in competition with a fact 
which admits of a&ual progf, namely, the compulſion. But if any 
other perſon than the ſovereign ſhould compel a man to commit 
whoredom, the man thereby incurs puniſhment according to Haneefa. 


The two diſciples have faid that no puniſhment is incurred in this 


caſe, becauſe the compulſion which is the obſtruction to the puniſh- 


* The fem. act. part. from Zixna. 


ment 
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ment in the former caſes may alſo proceed from other than the ſove- 
reign: but Hanegſa argues that this ſpecies of compulſion cannot be 
ſuppoſed to proceed from any except the ſoverrigu; becauſe no other 
per ſon is poſſeſſed of the means of ſuch compulſion, ſince the ſove- 
reign is enabled to repel it in all inferior perſons, as the ſovereign 
authority is inſtituted by the law for the purpoſe of repelling tyranny ;— 
and alſo, becauſe all others ſtand in awe. of the ſovereign, and hence 
no ſuch compulfion can proceed from them. It is to be remarked 
that the learned in the law impute this difference of opinion between 
Haneefa and the two diſciples to the difference of the times in which 
they lived. — for in the time of Hauegfa others than the ſovereign were 
not poſſeſſed of any power which it was not in the ſovereign's power 
to repel ; but in the time of the two diſciples every petty ruler poſ- 
ſeſſed a power independant of the ſovereign, and hence the compulſion 
of others than the ſovereign afforded (in thoſe times) a ground of 
doubt ſufficient to prevent TORT: 


1 Tra man make 2 — four: tires, at nn different appear- 
ances, [before the Kdzee] ** that he has committed whoredom with 
«« ſuch a woman, and the woman ſhould thereupon declare, that 
he had married her,” —Or, if a woman ſhould thus make confeſſion 
that <* ſuch a man had committed whoredom with her, and the man 
ſhould plead that he had been already married to her,” —in this 


33 


* N = 


an A 
Caſe of _ 
of the 
confeſſing 
whoredom, 
and the other 
pleading a 
marriage. 


caſe no puniſhment falls upon either party, becauſe the plea of mar- 


riage is poſſibly true, and therefore occaſions a demur; but the man 
owes the woman a dower, ſince the enjoyment; of the woman's per- 


ſon cannot be admitted gratutonſy,'s as a woman's s perſon 1 is an object | 


of ua 


Tr a man commit whoredom with the female flave of another, to 
ſuch a degree as that the ſaid female ſlave dies, the man incurs two 
penalties, one, the puniſhment of whoredom, and the other, the 


payment of the value of ſuch ſlave to her owner, —becauſe he has 
Vo“. IL . F here 


Caſe of 
whoredom 
with the fe- 
male ſlave of 
another, who 
dies in conſe- 
quence; 


or who goes 
bind. 


The fove- 
reign 18 not 
uniſhable, 
be is reſpon- 
fible for pro- 

perty, and 
liable to reta- 
Ration. 
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here committed two offences, whoredom and murder, and hence the 
law is to be carried into execution with reſpect to both. It is recorded 
from Aboo Yoofaf that puniſhment is nat incurred by the man, becauſe 
the obligation of reſponſibility, which lies upon him, is a cauſe of his 
property in the flave; and the occurrence of a cauſe of property, be- 
fore puniſhment has taken place, prevents the infliftion of it, (as 
where, a thief, for inſtance, purchaſes the property ſtolen of the 
proprietor before his hand is ſtruck off,) and is the ſame as if a man 
were firſt to commit whoredom with a female ſlave, and then to 
purchaſe her of her maſter, in which caſe he incurs puniſhment, ac- 
cording to Haneefa, but not according to Aboo Yooſaf, and ſo in this 
caſe likewiſe. Haneefa and Mohammed ſay that the reſponſibility, in 
this caſe, 1s a reſponſibility for murder, (in the manner of the Deeyat, 
or fine of blood, ) which does not occaſion a right of property [over 


the /arn. 


Ir a man commit whoredom with the female ſlave of another, to 
ſuch a degree that ſhe loſes her fight, he owes the price of the ſaid 
flaye to her owner, and puniſhment drops, becauſe the ſlave, by the 
man being thus reſponſible for her value, becomes his property, and 
ſhe is ſtill actually exiſting, wherefore the circumſtance of his thus 


obtaining a property in her occaſions a demur ſufficient to prevent the 
puniſhment. 


Ir a ſupreme ruler (ſuch as the Kb4/f, for the time being) com- 
mit any offence puniſhable by law, ſuch as whoredom, theft, or 
drunkenneſs, he is not ſubject to any puniſhment, (but yet if he com- 
mit murder he is ſubject to the law of retaliation, and he is alſo ac- 
countable in matters of property, )—becauſe puniſhment is a right of 
Gop, the infliction of which is committed to the Khlif [or other 
ſupreme magiſtrate, ] and to none elſe ; and he cannot inflict puniſh- 
ment upon himſelf, as in this there is no advantage, becauſe the good 
propoſed in puniſhment is that it may operate as a warning to deter 

mankind 
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mankind from fin, and this is not obtained by a perſon's inflicting 
puniſhment upon himſelf: contrary to the rights of the induidual, 
ſuch as the laws of retaliation, and of property, the penalties of which 
may be exacted of the Mhaliß, as the claimant of right may obtain 
ſatisfaction either by the Khalif empowering him to exact his right 
from himſelf, or by the claimant appealing for aſſiſtance to the col- 
lective body of the Muſulmans. And puniſhment fon ſlander, (al- 
though it be in ſome ſhape a right of the indivuiduai,) is ſubject to the 
ſame rule with other puniſhments which are a right of Gon, as the 
learned have declared that in the puniſhment for ſlander the 3 of * 
Gop is chiefly confidered. 


CHAP, III. 


Of Evidence in A horedom, and of RetraRtion therefrom, 


Is witneſſes bear 8 at a diſtant ar [after, the perpetration Delay in 
of the alleged offence, ] where there had exiſted no obſtruction (ſuch uss = 
as their diſtance from the magiſtrate, and ſo forth ) their teſtimony ſtroys the va- 


lidity of it, 
is not to be credited, except in a caſe. of ander. It is recorded in the except in 


Jama Sagheer,—** If witneſſes bear evidence againſt any perſon, with . 1 
reſpect to theft, or wine-drinking, or whoredom,. after a certain pe- 

e riodof time ſhall have elapſed, ſuch teſtimony is not to be received; 

but yet the perſon ſo accuſed of theft is reſponſible for the value of 

++ the goods alleged to have been ſtolen.” The principle upon which 


this caſe proceeds is, that all evidence, with Wen to ſuch puniſh- 


be And. Aoothadim this is the participle from Takddim; by which i is underſtood eh 
a diſtance of time as ſuffices to prevent puniſhment. It operates in a way ſomewhat ſimilar 
to our ſfatutary nn. 


| & ments. 


PUNISHMENTS. Book. VII. 


ments as are purely a right of Gop, is vitiated and rendered void by 
ſuch a delay in the production of it as amounts to Takddim : but with 
Shafei it is not rendered void, for he conſiders thoſe puniſhments as a 
right of the individual, and ſuppoſes evidence under this circumſtance 
to be the ſame as confeſſion inducing puniſhment ; that is to ſay, as 
diſtance of time [Takidim] does not affect the validity of confeſſion, 
inducing a diſtgnt puniſhment, ſo in the ſame manner diſtance of time 
does not forbid the reception of evidence reſpecting the rights of the 
individual, becauſe it is apparent that the evidences-ſpeak truly ; and 


the ſame reaſon holds in ſuch puniſhments as are purely a-right of 


Gon.——The argument of our doctors is that a witneſs in a. penal 
cauſe has two things at his option, both equally laudable; the firf, 
evidence to an olfence committed againſt the laws the ſecond, the 
veiling and concealment 7 nov if it be admitted that the 
delay in giving in the evidence aroſe from the charitable motive laſt 
mentioned, it follows that any ſubſequent evidence could only ariſe 
from motives of malice, or of private intereſt, exciting the witneſs 
thereto, in which caſe the witneſs incurs a ſuſpenſion deſtructive of 
the validity of his evidence: if, on the other hand, the delay ſhould 
not have ariſen from a wiſh to cover infirmity, the perſon giving evi- 
dence after ſuch dehy muſt be held unworthy of attention; as having 
for ſo long a time neglected that which was incumbent upon him, 
namely, the giving of evidence :—from all which it follows that, after 
fuch a lapſe of time as amounts to Takddim, the witneſſes are clearly 
liable to ſuſpicion, either from their Falſity, or their unworthineſs ; and 
this ſuſpicion impugns the credibility of their teſtimony. This caſe 
is contrary to a caſe of confeſhon, as men do not bear malice againſt 
themſelves; and puniſhment for whoredom, or wine-drinking, or 
theft, are purely a right of Gop, whence the retractation of a perſon 
who makes a confeſſion inducing ſuch puniſhments is approved; and 
for this reaſon, diſtance of time in thoſe inſtances forbids the reception 
of evidence: but puniſhment for ſlander is a right of the individual, 
as by it the ſcandal is removed from the perſon accuſed by the 
4 | ſlanderer; 
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flanderer ; (whence: the retraRation of a perſon acknowkilging his 


having ſlandered another is not admitted ;)—and diſtance of time, in 
a caſe which regards the rights of the individual, does not impugn the 
credibility of the evidence, as the ' witnefles: here do not fall under 
any ſufpicion of ſiniſter motives from delay in their teſtimony, ſince 


8 


the claim of the plaintiff is conditional to the admiſſton of evidence 


concerning the rights of the individual, and therefore their delay in 
giving evidence is to be attributed to the plaintiff not having called 
for it. All this is contrary to a caſe of puniſhment for heil, in which 
the evidence of witneſſes is invalidated by delay, becauſe the witneſſes, 
by their delay in bearing teſtimony, become ſubject to ſuſpicion of 
ſiniſter motives, as here the claim is not a condition of puniſhment, 
ſince the puniſhment is purely a right of Gon, the claim being a 
condition only in matters of property; and alſo, becauſe theft is 
chiefly committed during the night, at a time when the owner of the 
property is aſleep and unwatchful, wherefore it is incumbent upon 


the witneſſes to appriſe the proprietor of the theft, and to bear teſti- 


mony to it; but as, in a caſe of diſtance of time, or Talddim, they 
have not ſo borne evidence, they become criminal and unworthy. of 
credit from their neglect. 
Tax ADI, or diſtance of time, as it prohibits the admiſſiom of evi- 
dence in the firſt inſtance, ſo it prohibits (according to our doctors) 
the infliction of puniſhment after the decree of the Kdzee: if, there- 
fore; the convicted perſon were to abſcond, after having received a 
part of his puniſhment, and, after the lapſe of a, period ſufficient to 
conſtitute Tatadim, be taken and brought back, the remainder of the 
correction cannot then be inflicted upon him, — becauſe the infliction 
of the whole punithment is included in the Kdxee's decree; and a part 
of it ſtands in the ſame predicament with the whole; and as the 
Kizee, becauſe of diſtance of time, could not decree puniſhment, ſo 
neither can he, in the ſame circumſtance, decree the inflition of the. 
remainder of the puniſfiment. 


Tin 


Delay alſo _ 
prevents pu- 
niſhment, af- 
ter the Ka- 
zee's decree 
of it. | 


38 


Limitation of 
the delay i in 
queſtion. 


PUNISHMENTS. Boox VII. 


Tunnr are various opinions among the learned reſpecting the 
limitation of the Taładim, or diſtance of time, now under confideration. 
In the Fama Sag beer the limitation of it appears to be i months ; and 
the fame is mentioned by Tahivee. Haneefa does not preſcribe any 
limitation, but leaves it to the diſcretion of the magiſtrate, to be deter- 
mined according to the cuſtoms of each reſpective age or country. 
It is recorded from Mohammed that he fixed the limitation of it to ont 
month, as any leſs ſpace of time falls within the deſcription of il“; 
(and thereK a record from Haneefa and 4booYooaf to the fame effe&t;) 
and this laſt is the moſt approved doctrine, where the witneſſes are 
not at the diſtance of a month's journey from the Kdzee; but where 
there is a diſtance of a month's journey between them, their teſti- 
mony muſt be credited, becauſe there appears on this occaſion an ob- 
ſtruction to their giving evidence, namely, their diſtance from the 
Kizee; and hence they are not in ſuch a caſe liable to ſuſpicion. 
The limitation of Ta#4dim, in reſpect to the puniſhment of wine- 


_ arinking, is alſo the ſame, according to Mohammed. According to 


The evidence 
of the wit- 
neſſes is valid 
againſt one of 
the parties, al- 
though the 
ethers be ab- 


ent; 


the two Elders the limitation of it is confined to the going off of the 
imell of the liquor, as ſhall be hereafter” demonſtrated. 


Is witneſſes bear evidence againſt a perſon ©* that he has com- 
© mitted whoredom with a certain woman, and the woman be 
abſent, yet puniſhment muſt be inflicted on the man: but if witneſſes 
bear evidence: againſt a man that he' has committed theft, and the 
owner of the property ſtolen. be abſent, the hand of the accuſed can- 
not be cut off. The difference between theſe two caſes is that in 
theft the previous claim of the plaintiff is a neceflary condition to the 
admiſſion of evidence, but not in whoredom;—and the owner of the 
property ſtolen being abſent, no claim can be inſtituted. 


* By Hil is meant a ſpace of time ſo ſhort as not to admit of its taking the deſcription 
of delay. Thus the payment of a debt is termed G [prompt] where it takes place 
at any time within a month after it is due. 


7 OBJECTION. 
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 OgjacTION.—lt woeld appear that, in the caſe of ko 
alſo, puniſhment ought not to be inflicted on the man, becauſe it is 
poſſible that if the woman were Foes ſhe 9 170 advance ſome os 
productive of a demur. 


RETLY.— This is a concluſion founded on mere conjeure, and 


therefore of no weight. 


Ir witneſſes give evidence againſt a man that he has com- ur Ko 
i mitted whoredom with a woman whom they do iſt: know,” jw, 
puniſhment is not to be inflicted upon the man, becaule it is poſſible 
that the woman may be his wife, or his ſlave, and this, with reſpect 
to a Muſſulman is moſt, probable. But if a man make confeſſion that 
„he has committed whoredom with a woman unknown,“ puniſh- 
ment mult, be inflicted on him, fince, if the woman with whom he 
committed the fact had been either his wife or his ſlave, ſhe could 


not have been unknown. to him. 


Ix two witnefles give evidence againſt a man, that he has Caſe of a con- 
* committed whoredom with ſuch a woman, and forced her there- 82 
&« to,” and two other witnefles give evidence to the ſame fact, but 
with this variation, that the woman was conſenting, —In this 
caſe, (according to Haneefa and Ziffer) puniſhment drops with re- 
ſpect to both the parties; and ſuch alſo is the opinion of Shafei— 

The two diſciples ſay that puniſhment is in this caſe to be inflicted 
on the man alone; becauſe the varying witneſſes do yet agree in this 
that the man has committed whoredom, which is the occaſion of 
puniſhment to him; for the only difference between the witneſſes 
is that one party of them teſtifies to an additional offence, (namely, 
his having forced the woman,) which does not occaſion the remiſſion 
of puniſhment with reſpe& to him: contrary to the caſe of a woman, 
with reſpe& to whom puniſhment drops, becauſe her conſent is the 
condition on which her being liable to puniſhment depends, and this 


conſent is not proved, becauſe of the contradiction among the wit- 


neſſes. 


49 PUNISHMENTS. Box VII. 


neſſes The arguments of Haneefa on this point - are twofold ;— 
FIRST, the evidence is contradictory with reſpe& to the man, becauſe 
whoredom is one act, committed by 7wwo 'perſons, the man and the 
ꝛwoman, —and as the evidence is contradictory with reſpect to the 
woman, it muſt be held ſo with regard to the man likewiſe; 
SECONDLY, the two witneſſes who bore teſtimony to the conſeat 
of the woman are ſlanderers, and conſequently their 8 is un- 
worthy of any credit. 


OBJE@TION. From this it would appear that, bun ment for 
ſlander is incurred by them, whereas it is not ſo. 


REPIL V. Puniſhment for ſlander cannot be inflicted on this; on 
account of the evidence of the other two witneſſes, who have depoſed 
to force having been uſed by the man; for the woman can no longer 

be conſidered as married, in the ſenſe which induces puniſhment for 
ſlander, ſince the deſcription of married (in this ſenſe) is not appli- 


cable to a woman after ſhe has been enjoyed unlauully, although 
the be forced. 


Contradliction Ir two witneſſes bear evidence againſt a man, that he has com- 

— © mitted whoredom with ſuch a woman in Koofa,” and two others, 
N the << that he had committed ſuch whoredom with that woman in Bafra,” 

vents 2 in this caſe puniſhment drops with reſpect to both the man and the wo- 

went. man, becauſe the circumſtance alleged is the act of whoredom, and that 

is contradicted by the contradiction with reſpect to the place. The 

evidence to the fact is here in both inſtances defective, but yet the 

witnefles are not liable to puniſhment for ſlander, becauſe of a demur, 

as the fact of whoredom, to which they bear teſtimony, is one fingle 

awhoredom with reſpect to the perpetration of it, ſince the whore- 

monger is the ſame perſon, and the whore is alſo the fame perſon, in 

the evidence of the contradictory witneſſes on both ſides, and there 

is no difference except with reſpe& to the place in which the fact 

was committed. But if witneſſes contradi& each other, by two 


perſons bearing evidence that ſuch a man has committed whoredom 
with 
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with ſuch a woman in ſuch a ſpot of ſuch a houſe, and by two 
other perſons giving evidence that the man had committed the 


whoredom with that woman in another ſpot of the houſe, in this 


caſe puniſhment is to be inflited upon that man. This is upon a 
favourable conſtruction ®. Analogy would ſuggeſt that puniſhment is 
not incurred, fince there is alſo in this caſe a poſitive contradiction 
with reſpect to the place in whieh the fact was committed. But the 
reaſon for a more favourable conſtruction is that a coincidence between 
the teſtimonies may be conceived, by ſuppoſing the act 125 

begun in one corner of the houſe, and compleated in another corner, in 
confequence of the motions of the parties ; and it is alfo poſſible that 
the act may have been committed in the middle of the houſe, and a 
perſon ſeeing it from the front may conceive it to be performed in 


the /orepart of the houſe, and another viewing it from the back part 


may conceive it to be performed in the back part of the houſe; and 
each bears evidence according to his own conception. 


Ir four witneſſes bear evidence againſt a man ** that he has been 
<< guilty of whoredom with ſuch a woman at ſun-riſe in Hind,” (a 
place near Koofa, which is alſo called h place of Abdal-Rihmin,) and 
four other witneſſes give evidence - againſt the man that he has 
„been guilty of whoredom with ſuch a woman at ſunriſe, in 
Noekhla,” (which is alfo a place near Kogfa,) in this caſe neither the 
man nor the woman are liable to puniſhment for whoredom,- nor are 
their accuſers liable to puniſhment for ſlander. The accuſed are not 
liable to puniſhment for whoredom, becauſe the teſtimony of the con- 
tradicting witneffes muſt, on one part, be falſe, although it be im- 
poſſible to aſcertain on which ſide of the evidence the falſehood lies: 
and the accuſers are not liable to puniſhment for fander, becauſe it ts 
poſſible that the evidence on one fide may be true; and as this poſſi- 
bility applies equally to beth parties, puniſhment for ſlander cannot 
be inflicted upon either. 
* That is to ay, with reſpef te the witneſſes ;, for if the evidence be not ſufficient to 
ſubject the parties to puniſhment, the witneſſes are liable to puniſhment for ſander. = 
Vor. II. G Ir 
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Evidence Ir four witneſſes bear teſtimony againſt a woman, that ſhe has 
gain #2" ( committed whoredom with ſuch a man,” —and it ſhould appear, 
— bs be upon examination made by females employed for that purpoſe, that 
a virgin is the woman is ſtill a virgin, in ſuch caſe neither of the perſons thus 
2 771 accuſed are liable to puniſhment for whoredom : nor are the accuſers 
liable to-puniſhment for. ſlander,, becauſe the evidence of the females 
employed to examine the woman accuſed is a proof which ſuffices to 
prevent the infliction of puniſhment for whoredom upon the parties 
accuſed ;; but it is not a proof ſufficient to ſubje& the accuſers to 
puniſhment for ſlander &: puniſhment for whoredom, therefore, is 
not inflicted on the en nor are the accuſers liable to puniſh- 


ment for {lander. 


— Ir four witneſſes give evidence againſt a man that he has com- 
bearing teſli-· mitted whoredom with ſuch a woman,“ and it ſhould happen that 
mY; theſe witneſſes are Hind, or have ever been puniſhed for ſlander; or 


incur puniſh- that one of them is a ſlave, or has been puniſhed for ſlander ; in this 

ſander. Caſe the witneſſes are all liable to puniſhment for ſlander ; but the 
accuſed does not incur puniſhment for whoredom ; | becauſe, as a 
matter of Property cannot be determined by the evidence of ſuch wit- 
neſſes, it is impoſſible that puniſbment ſhould be eſtabliſhed by it; and 
the witneſſes, where they are all blind, or have all before ſuffered 
puniſhment for ſlander, are incapable of bearing evidence; and where 
one of them is a ſlave, he is totally incapable of bearing evidence; 
and ſo alſo of one of them who has before ſuffered puniſhment for 
flander :—by their evidence, therefore, even a doubtful whoredom is 
not eſtabliſhed ; and hence their teſtimony becomes converted into 
flander; wherefore they are ſlanderers, and puniſhment for ſlander. is 
conſequently incurred upon them. 


The evidence 


of reprobate Ir four witneſſes bear evidence to whoredom at a time when they 


* Becauſe it is, notwithſtanding, poſlible that the act may have been performed upon 
the woman, although not to ſuch a degree as to deſtroy the rtl of virginity. 


are 
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are reprobate *, or if this character ſhould be affixed upon them by 
competent proof after they have given evidence, they are not liable to 
puniſhment for ſlander; becauſe, although the evidence of a reprobate 
perſon be defective, from his veracity being liable to ſuſpicion on 


account of the badneſs of his character, yet he is a competent wit- 


neſs, inſomuch that if a K4zee iſſue a decree upon the evidence of a 
reprobate perſon, his decree is valid, according to our doctors. The 
evidence of reprobate perſons, therefore, goes to eſtabliſh a dpu⁰h⁰νν 
whoredom, and they are conſequently not expoſed to puniſhment 
for ſlander; and ſince, moreover, from the defect in their teſtimony, 
on account of their being reprobate, a doubt appears that whoredom 
has not been committed, the accuſed are therefore not liable to puniſh- 


ment for whoredom. Shafei diflents from our opinion concerning. 


this caſe, as he holds a reprobate perſon to be incapable of being an 
evidence, and conſequently, that he ſtands in the ſame predicament as 
a ſlave. | 


Ir fewer than four perſons bear Mee to whoredom, puniſn- 
ment for ſlander is applicable to them: this effect is induced, be- 
cauſe, although their teſtimony be good, yet teſtimony to whoredom 
is ſo accounted only where it amounts to evidence; and the teſtimony 
of fewer than four perſons, in a caſe of whoredom, is not evidence, ſo 


as to be accounted good; wherefore it is ſlander. | —_ 


Is four perſons bear evidence againſt a man, that © he has been 

<« ouilty of whoredom,” and the Kizee ſhould inflift puniſhment for 
whoredom upon the parties accordingly, and it ſhould afterwards ap- 
pear that one of the witneſſes is a laue, or has at any time been 
puniſhed for ſlander, puniſhment is incurred by a// the witneſſes, as 
the witneſſes are on this occaſion only zhree in number. Obſerve how- 
ever, that in this caſe no Ari/h, or fine of damage, is due on account 
* Arab. Fai. It is elſewhere rendered unju/t ; but the term here adopted approaches, 


perhaps, nearer to the real meaning. Faſit ſignifies a perſon who neglects decorum in his 
drefs and 2 and whoſe evidence, therefore, is not held to be admiſſible. 


G 2 of 


tended with 
puniſhment - 
for whore- 


dom to the 


accuſed, nor 
with puniſh- 
ment for ſlan- 
der to the ac- 
 euſert, 


Witneſſes de- 
fective in 
=o of num- 
incur pu- 
niſhment for 


Slander : 


and fo alſo, 
of the com- 6 
plete number 
of witneſlcs, 
where one of 
them after- 
wards proves 
incompetent : 
but no fine 13 
due in this 
caſe, except 


„ 


44 


the accuſed! 
ſuffer /apida- 


rion, when a 
deyit is —4 


from the pu 


PUNISHMENTS. Book VII. 


of ſuch. flagollat on, either from the witneſſes, or from the public trea- 
ſury: but if, in conſequence of the evidence, the perſon. accuſed: 
| ſhoukt have been ſtonec to death by a ſentenee of lapidation, the. 


lick "realy, Deyrt, or fine of blood, is due from the publick treaſury. This is the 


doctrine of Harrefa.. The two diſciples. fay that the fine: of damage 
is alſo due from the: publick treaſury in the former cate. The com- 
piler of the Hediya remarks that. this difference of opinion obtains. 
where the accuſed happens to be cut by the ſtripes he has received. 
The two diſciples alſo hold that if the accuſed ſhould chance to die in 
conſequence: of the correction by ſcourging, the fine of bloed is due 
from the publick treaſury ;—in oppoſition to Hanecſa; — and like wiſe, 


that if the witneſſes ſhould retract from their evidence after the ac- 


cuſed has been cut by ſcourging, or died in conſequence thereof, they 
[the witnefles ] become reſponſible for the fine of damage in the it 
inſtance, or the fine of blood in the /econd. The argument of the two- 
diſciples is that, in conſequence of the teſtimony of the witneſſes, 
ſtripes are to be inflicted generally *, whether they be of a cutting 
nature or otherwiſe, ſince to avoid cutting is not always in the exe- 
eutioner's power; the ſcourging,. therefore, which is due in conſe- 
quence of the teſtimony of the witneſſes, comprehends both cutting 
ſtripes, and alſo ſtripes which do act cut, and conſequently the cut- 
ting is to be referred to the teſtimony of the evidences, whence they 
are reſponſible for the ſame, where they retract from their teſtimony.. 
But where the witneſſes do not retract, (that is where their evidence 
is ſet; at nought, not by retraFation, but by one of them being after- 
wards diſcovered to be incompetent,) the fine of blood is due from the 
publick treaſury, becauſe the act of the executioner is to be referred 
to the Kate, and the Kaze acts on behalf of the community of 
Muſſulmans, wherefore the atonement for the act falls upon that whicfr 
is the property of all the Muſſulmans, namely, the publick treafury, 
in the ſame manner as in a caſe of wounds, or retaliation. The argu-- 


ment of Haneefa is that as nothing is due in conſequence of the tefti-- 


That is, not reſtricted to any. particular deſcription of ſtripes, 
| mony 
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mony of the witneſſes, further thin priament, (by which is under- 
ftood fuch a ſeourging as excites pain, but ſuch as evidently cannot 
prove deſtructive, except through the fault of the flagellator, pro- 
ecedifig from his careleſſneſs or moapacity,) the cutting, therefore, is 
to be referred to him alone, and not to the teſtimony of the witneſſes: 
but yet (according to the Rauyet- Sabeeh) the feourger is not made 
reſponſible, left men ſhould be deterred from the infliction of puniſh- 
ment, by an apprehenfion of Chong made anſwerable for the conſe- 
quences of it. | 


Ir four witneſſes bear teſtimony to an evidence given by four orber The teſti- 

witnefles, againſt a man, of his having committed whoredom, pu- — Ag 
niſhment is not to be inflifted upon the perſon. ſo accuſed, becauſe — _ 
evidence in ſupport of evidence introduces an increaſe of doubt, ſince — — 4 
wherever, in the recital of a fact, the channels of communication are veſſes. 
multiplied, the doubt of it's truth increaſes in proportion; and there 
is in this cafe no neceſſity for conſidering the ſecondary witneſſes in 
the light of original witneſſes. And if the four original witneſſes 
Mould afterwards come and bear teftimony of themſelves to the 
whoredom, in the place where the ſecondary witneſſes had before 
given their evidence, here alſo no puniſhment is to be inflicted on the 
accuſed, becauſe their teſtimony has. already been rejected in an- 
ſhape, in conſequence of the rejection of the teſtimony of the 
fecondary witneſſes, reſpecting the ſame fact, as the ſecondary wit-- 

neſſes are the ſubſtitutes of the primary witneſtes, from the cireum- 
ftance of thoſe having directed them, and thrown: the matter upon 
them. But here puniſſiment for ſlander is not to be inflicted on 
either the original or the ſecondiry witneſſes, beeauſe bothᷣ are com. 
plete in point of number, although · puniſhment for Whoredom be not 
inflicted, on account of a doubt, which is ſuch as: ſuffices in bar of 
puniſhment for whoredom, but is not ſufficient to ſubject the wit- 
neſſes to puniſhment for ſlander. 


Is 


3 
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Ir four witneſſes give evidence againſt a man, that he has eom- 
mitted whoredom, and he ſuffer lapidation, and one of the witneſſes 
afterwards retract, punzſhment for ſlander is to be inflicted upon him 
alone, and he is alſo reſponſible for one-fourth of the fine of blood. 
The reaſon for one-fourth only, of the fine of blood being due from 
him is that 7hree-fourths of the veracity of the evidence remain, in 
conſequence of the evidence of the three remaining witneſſes {till conti- - 
nuing; by the evidence, therefore, of the witneſs who retracts, only 


one fourth of the veracity is afteted. —(Shafei ſays that the death of 
the retracting witneſs is incurred, and not a fine upon his property, 
according to his tenets concerning witneſſes in retaliation, as ſhall be 


hereafter ſhewn in treating of Deyit.) That puniſhment for 
ſlander is incurred by the witneſs is the opinion of our three doctors. 
Zifer ſays that puniſhment for flander is not due, becaule, if the ſlan- 
derer be conſidered as the ſlanderer of a living perſon, his ſlander is 
rendered void by the death of that perſon ; or, if he be conſidered as 
the ſlanderer of. a defund, the ſaid defunct has ſuffered lapidation under 
a ſentence of the Kdzee, whence originates a demur reſpecting the 
propriety of puniſhment for /ander. The argument of our doctors is 
that evidence to whoredom does not become ſlander, in conſequence 
of retractation, on any other account than as the evidence is thereby 
cancelled; the evidence, therefore, at the time of retraCtation, 1s ren- 
dered ander with reſpe& to the dead; and a perſon who flanders a 
married perſon defunct is liable to puniſhment for ſlander. With 
reſpect to what Ziffer advances, (that the defun& has ſuffered lapida- 
tion under a ſentence of the Kdzee, which gives riſe to a demur re- 
ſpecting the propriety of puniſhment for ſlander,) we reply, that upon 
the evidence, which is the proof, being cancelled by retractation, the, 
decree of the Kizee, ſentencing lapidation, does not give riſe to any 
demur in bar of puniſhment for ſlander ; wherefore puniſhment for 
ſlander is to be inflicted upon him who retracts from his teſtimony : 
contrary to what would be the caſe if any other than the retracting 
perſon were to ſlander him who had ſuffered lapidation, as the latter 
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is not a Mah/an in reſpect to any other perſon, ſince the ſentence of 


the Kdxee againſt the deceaſed is, with regard to that other, proper 
and juft,—What is now advanced regards a caſe where one of the 
witneſſes retracts, ter lapidation : but if one of them were to retract 
before the execution of lapidation, after ſentence: has been paſſed by 
the Kazee, in this caſe puniſhment for ſlander is to be inflicted on all 
the witneſſes ; and the puniſhment of the accuſed is remitted... This 
is the doctrine of the two Elders. Mohammed ſays that, in this caſe 
alſo, puniſhment for ſlander is to be inflicted on the retracting witneſs 
alone, becauſe the evidence of the witneſſes has been corroborated by 
the Kizee's ſentence, and therefore is not cancelled except with re- 
ſpect to the retrafor alone, —in the ſame manner as where the wit- 
neſs retracts after. the execution of the ſentence. —The argument of 
the two Elders is, that the infliction of puniſhment is only a ſupple- 


ment to the ſentence of the Kizee ; the retractation in the preſent 
inſtance therefore, is the ſame in effect, as if one of the witneſſes 


were to retract before the ſentence had been paſſed ;, (for which reaſon 
puniſhment drops with reſpect to the accuſed;) and if one of the wit- 
neſſes were to retract previous to the Kizee's ſentence of lapidation, 
puniſhment for ſlander would be inflicted upon all of them. Ziffer 
ſays that in this caſe alſo puniſhment for ſlander would be inflicted 
on the retracting witneſs alone, becauſe his retractation is not of ac- 
count with regard to any except himſelf. The argument of our 
doctors is that the declaration of the witneſſes is radically ſlander, and 
does not become evidence until it be ſo rendered by a ſentence of the 
Kizee, paſſed in conformity to it ; and where this ſentence has not 
been paſſed, ſuch declaration continues to be ſlander, as it radically 
was; wherefore puniſhment for ny is to be inflicted upon all of 
them. 


I five perſons bear evidence [to whoredom, ] and one of the five 
retract after lapidation, no penalty whatſoever is incurred by the 
witneſs ſo retracting, — becauſe, four witneſſes ſtill remaining, the 
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evidence remains complete. But if, afterwards, one of the remaining 
four witnefles fhould retract, puniſhment for ſlander is then due upon 
both retractors, and each is indebted in one-fourth of the fine of 
blood. Puniſhment for ſlander is due upon them, becauſe evidence 
to whoredom is rendered ſlander by ſubſequent retractation, as before 
explained; and they are each indebted one-fourth of the fine of blood, 
becauſe, by the three perſevering witneſſes {till remaining, three- 
fourths of the validity of the body of evidence continues unimpeached, 
as the perſeverance of thoſe who remain is regarded, and not the re- 
tractation of thoſe who draw-back, (according to what is ſaid upon 
that head in its proper place ;) and as only one fourth of the veracity is 
deſtroyed by the retraQation of theſe two witneſſes, it follows that 
they remain reſponſible for one fourth only of the fine of blood. 


Ir four witneſſes give evidence of whoredom againſt a man, and 
theſe witneſſes be juſtified by Tazkeeat®, and the accuſed ſuffer lapi- 
dation, and it ſhould afterwards appear that thofe witneſſes were 
idhlaters, or flaves, (by the purgators retracting their evidence of juſti- 
fication, and declaring them to be ſaves, or idblaters,) in this caſe the 
fine of blood is due from the purgators, according to Haneefa. The 
two diſciples ſay that in this caſe the fine of blood falls upon the pub- 
lick treaſury, Some hold that this difference exiſts only where the 
purgators, in their retractation, declare that their juſtification of the 
witneſſes had been according to the beſt of their knowledge and be- 
lief at that time, The argument of the two diſciples is that the pur- 
gators have done nothing more than merely ſpeaking in commendation 
of the witnefles, in the ſame manner as if they were to ſpeak in 
commendation of the accuſed, by teſtifying to his being within the 


* That is, by a certain number of other witneſſes bearing teſtimony to the compe- 
tency, &c. of witneſſes who are giving evidence in any cauſe, the former being denomi- 
nate the Mozakkees, or purgators ; the nature of this mode of juſtification is exhibited at 
large in treating of Euidence. 


deſcription. 
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deſcription of Th/tn*, in which caſe nothing is due from them, and 


ſo here likewiſe. The argument of Haneefa is, that teſtimony of the 
witneſſes is not proof, nor worthy of any regard, but through the 
juſtification of the purgators; wherefore the juſtification 1s, 1n reality, 
the efficient cauſe of the ſentence; whence. the ſentence muſt be 
referred and attributed thereto: contrary to their bearing teſtimony 
to the Ihn of the accuſed, as that ſtate is conditional to a perſon, be- 


ing conſidered a Mah/an,—that is, married, under ſuch circumſtances ' | 


as (in caſe of whoredom) ſubje& him to lapidation. It is alſo. to be 
remarked that, whether the before- mentioned juſtifier ſhould pro- 
nounce the juſtification in the proper and formal terms of evidence, — 
(thus, Mie teftify that theſe witneſſes are freemen and believers”) or 
not in the formal terms of evidence, —(as thus,—** Theſe are freemen and 


&* believers,”) the effect is in both caſes the ſame, and there is no difference 


whatever between them; this, however, holds only where the pur- 
gators reſtrict their juſtification to the freedom or Faith of the evi- 
dences, as above; but if they ſhould ſay, theſe witneſſes are 
„ Adilr ', and it ſhould afterwards appear that they are /aves, in 
this caſe the purgators are not reſponſible for the fine of blood ; be- 
cauſe /laves are, in ſome inſtances, of the deſcription of 4di/s ;— 
neither are the witneſſes, in this caſe, reſponſible for the fine of 
blood, as their declaration does not amount to evidence 1; nor are 
they ſubject to puniſhment for ſlander, becauſe their accuſation was 
made againſt a /ving perſon, but that perion is now dead, and his 
heirs cannot procure puniſhment for ſlander to be inflicted on them, 
as it is not inheritable. If the purgators perſevere in their juſtifica- 
tion, or have unknowingly borne teſtimony therein, and it ſhould 


| * That is, by tofiying Gat the accuſed io married under fark cireiniftaaces of res 
dom, and io forth, as (in caſe of whoredom) ſubjects a perſon to lapidation. 


+ "Perſons of reſpectable character, in oppoſition to reprobates. 
t Becauſe they afterwards appear (from the retractation of th purgitrs) tobe incom: 


petent evidences, 


„ H afterwards 
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afterwards appear that the witneſſes are of an incompetent deſcription, 
nothing whatever falls on the purgators:—but in this caſe the fine 
of blood falls upon the public treaſury. 


Ir four perſons bear teſtimony of whoredom againſt a man, and 


the Kdzee ſentenced him to be ſtoned, and any perſon ſhould ſlay 


him, and it ſhould aftewards appear that the above witneſſes were in- 
competent, in ſuch caſe, the fine of blood falls upon the flayer, ac- 
cording to a favourable conſtruction of the law.—Analogy would 
ſuggeſt, in this caſe, that retaliation is incurred, as the ſlayer has killed 
an innocent perſon without cauſe: but the reaſons for a more favour- 
able conſtruction of the law are twofold; FIRST, The Kdzee's ſen- 
tence of lapidation was, in appearance, regular and valid, at the period 
of flaying, and hence was eſtabliſhed an erroneous admiffibility of 
ſlaughter: contrary to a caſe in which the accuſed is ſlain before the 
Kizee iflues his decree of lapidation, as the teſtimony of the witneſs 
is not proof until then :—$EconNDLY, The flayer has acted under a 
conception that the ſlaying of that man become allowable, he having 
a confidence in the argument of ſuch permiſſion, namely, the Kdzee"s 
ſentence of lapidation; and hence it is the ſame as where a perſon 


flays another, ſuppoſing him, from former circumſtances, to be an 


enemy, 1n which caſe the fine of blood is incumbent upon that per- 


ſon, and ſo here likewiſe. Alt is to be obſerved that the fine of blood 


thus incurred is a charge upon the gate of the ſlayer, and does not 
fall upon his zribe, becauſe it is wwilful homicide, for which the tribe 
is not reſponſible : and this fine of blood muſt be diſcharged within 
three years, [after the perpetration of the fact,] as being due on ac- 
coupt of homicide. But if us perſon were in this manner to flay the 
accuſed, and he ſuffer lapidation by the ſentence of the Kdxee, and it 
ſhould afterwards appear that the witneſſes were incompetent, — the 
fine of blood in this caſe falls upon the public treaſury, becauſe the 
perſons who ſtone the accuſed. act in conformity with the order of the 


| Kizee, and hence their act muſt be referred to the Kizee; and as, if 


the 
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the Kizee were to execute the ſentence upon the accuſed with his 
own hands, the fine of blood would fall upon the public treaſury, 
ſo alſo it falls upon the fame, where any other perſon executes ſuch 
ſentence under the Kazee's authority. This caſe is evidently con- 
trary to one where the Kdzee paſſes a ſentence of lapidation, and 
ariother perſon ſlays the accuſed in a different manner, and not by 


toning ; for in ſo doing he has not acted' in conformity to the ooo of 


the magiſtrate. 


— 


Ir witneſſes bear evidence of whoredom againſt a man, declaring 
that ** they had come to the knowledge of it by wilfully looking into 
<«« the perſon's private apartment at the time of the fact, yet ſuch 
evidence is to be credited, nor is it to be rejected on account of the 
manner in which the knowledge of the witneſſes was obtained, as 
their looking was allowable, in order that they might be enabled to 
bear evidence; they are therefore the ſame as phyſicians or midtives x. 


If four witneſſes bear evidence of whoredom againſt a man, and 
the accuſed ſhould plead that he is not a married man,” and it 
ſhould happen that he has a wife who has brought forth 'a child to 
him,—(in other words, ſhould deny the conſummation of his 


marriage, after_ the eſtabliſhment of all the conditions of it,) he 


is to be ſtoned, becauſe the effect of the eſtabliſhment of the child's 

parentage + is a conſequence of his having had carnal communica- 
tion with his wife, (whence it 1s that if he were to pronounce a 
divorce upon her, a divorce reverſible takes place ;)—and his being a 
married man is eſtabliſhed, on account of the aforeſaid effect: and if 


* To explain this it may be proper to remark that a perſon's looking into the priyate 


apartment of another is an unlawful act, which, if it was not juſtified by the motive, would 


invalidate his teſtimony. 
+ Eſtabliſhed in him in virtue of his marriage. 
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the wife ſhould not have borne a child, yet if one man and two women, 
as witneſſes, bear teſtimony to the marriage of the accuſed, in this 
caſe lapidation is to be inflicted upon him. Sei ſays that the ac- 


cuſed, in this caſe, does not ſuffer lapidation ; and this his opinion is 


founded on his doctriune in the laws of evidence, that the teſtimony 
of women is not admiſſible, excepting in caſes of property.''—Ziffer 
remarks that the circumſtance of the accuſed being a married man, 
although it appear to be only the condition of the ſentence, yet is in 
reality the cauſe, as rendering the offence more atrocious ; where- 
fore the ſentence muſt be referred to that circumſtance; and this con- 
dition being, in reality, the occaſion thereof, the evidence of women 
cannot be admitted in it, any more than with reſpe& to the original 


| offence, namely, thewhoredom. Thus it is the ſame as where two infi- 
del ſubjects of the Muſſulman government teſtify concerning a Muſſulman 


{lave, who has committed whoredom, that his maſter had emancipated 
e him before the perpetration of the fact, which teſtimony would 
not be admitted, becauſe the 1h/an of the ſlave [that is, his being a 
free married man] is ſo far a condition of the ſentence as to be, in 
reality, a cauſe of it. The argument of our doctors is that marriage 
in a ſtate of freedom is an honourable ſtate, and is repugnant to the 
commiſſion of whoredom, (as was already ſtated,) wherefore this cir- 
cumſtance cannot be, in reality, a cauſe of the ſentence. The 
teſtimony, therefore, of the witneſſes to the n of the accuſed is 
the ſame as their teſtimony in any other caſe than whoredom; and 
as their teſtimony to his Ihn would in other caſes be credited, fo 
alſo in a caſe of whoredom : contrary to the caſe of the two infidel 
ſubje&s and the ſlave, as cited by Ziffer, becauſe there the freedom 
of the ſlave is proved by the teſtimony of thoſe two witneffes : but 


it is not thereby proved that the date of the ſlave's freedom was ante- 


cedent to the commiſſion of whoredom, either becauſe a Muſſulman 
denies ſuch date,—or becauſe that circumſtance would be injurious 
to a Muſſulman. If the witnefles who teſtify to In retract, yet 
they are not reſponſible for the fine of blood: contrary to the doctrine 
of Ziffer, according to what was before obſerved. 


CHAP. 
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CHAP. IV. 
Of Hidd Shirrub, or the Puniſhment for drinking Wine. 
Ter a Muſſulman drink wine, and be ſeized whilſt his breath yet 
{ſmells of the wine, or be brought before the Kdzee whilſt he is yet in- 


toxicated therewith, and witnefles give evidence, that he has drank 
„vine,“ puniſhment for wine-drinking is to be inflicted upon him; 


and in the ſame manner, puniſhment 1s incurred by him when he 


makes confeſſion of having drank wine, whilſt his breath yet retains the 
ſmell; becauſe the offence of wine-drinking is proved upon him, and 
Takddim, or diſtance of time, does not appear, ſince the flavour of the 
wine ſtill remains. This doctrine is originally founded upon a precept 


of the prophet, ©** Whoever drinks of wine, let him ſuffer correcbian by 


„ ſcourging, as often as he drinks thereof.” 


Is a man make confeſſion of having drank wine, after the ſmell 


has ceaſed, in this caſe puniſhment is not to be inflicted upon him, 
according to the two Elders. Imdm Mohammed maintains that it is to 


be inflicted. The ſame difference of opinion obtains in a caſe where ® 


witneſſes bear evidence againſt a man that he has drank wine” after 


the ſmell has ceaſed. The reaſon of this diverſity of opinion is that 


Takddim, or lapſe of time, forbids the reception of evidence in a caſe 
of wine-drinking, according to all the doctors: but Mabammed fixes 


the limitation of Takddim, in wine-drinking, to a certain time, namely, 


one month, (according to the moſt approved authorities, ) he conceiv- 
ing an analogy between this, and a caſe of whoredom, becauſe delay 
1s eſtabliſhed by lapſe of time, and not by the cgi ng of a 2 and 


* See the preceding Chapter; p. 35. 
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the exiſtence or non-exiſtence of a ſmell is of no weight, as there are 
other things the flavour of which reſembles that of wine. According 
to the two Elders, on the contrary, Tatddim is eſtabliſhed by the 
nonexiſtence or departure of the ſmell, for two reaſons ;—x1RsT, a 
decree of Abdoola Ibn Maſſiod, who, when certain perſons brought 
before him a man charged with drinking wine, directed that ** they 
© ſhould examine his breath, and that, if any flavour of wine were diſ- 
«© covered, puniſhment ſhould then beinflicted upon him;“ 
the exiſtence of the effect, (namely the /inell,) is an irrefragable proof 
of wine having been lately drank, And as to what Mohammed ad- 


SECONDLY, 


vances, that there are other things the flavour of which reſembles . 


«that of wine, it may be replied that the difference between the 


ſmell of wine, and other articles, may be eaſily diſtinguiſhed by one 
who is poſſeſſed of judgment and diſcernment, nor can any but igno- 


rant perſons be doubtful concerning it. Thus, according to Mohammed, 


CONFESSION of wine-drinking is not rendered ineffectual by diſtance 
of time, in the ſame manner as (according to him) confeſſion of 
whoredom is not rendered ineffectual by diſtance of time, agreeably to 
what was before advanced: with the two Elders, on the contrary, — 
puniſhment for wine-drinking is not to be inflicted but on the con- 


dition that the ſmell {till remain, becauſe In Maſjiod ſtipulated that 
condition, as before ſtated. 


Ir witneſſes ſeize a drinker of wine “ at a time when he is intoxi- 
cated, or whilſt -he ſtill retains the ſmell of the liquor, and carry 


him to a city where there is a Kizee, and in the mean time the flavour 


or the -intoxication ſhould ceaſe, before they arrive at the ſeat of 


upon that perſon, according to all our doctors, becauſe - there is an 
excuſe for the delay, analogous to that which is created by diſtance 


juſtice, yet: in this caſe puniſhment for wine-drinking is to be inflicted 


* This caſe ſuppoſes his being ſeized in ſome remote place, at a diſtance from the ſeat 


of juſtice. 
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of place in a charge of whoredom ; and the witnefles are not ſuſpected 


where ſuch excuſe exiſts. 


Ir a perſon be intoxicated by drinking Nabees , puniſhment is in- 
curred by him, becauſe it is related of Omar that he decreed puniſh- 
ment for wine-drinking upon a wild Arab, who was intoxicated by 
drinking that liquor,—(The puniſhment for drunkenneſs, and the 
degree of ſcourging in the puniſhment for Nee hall be 
hereafter explained.) 


Ir the ſmell of wine be diſcovered upon a perſon, or he ſhould 
vomit wine, yet if witnefles have not actually ſeen him drinking it 
puniſhment is not incurred, becauſe the ſmell alone leads but to a 
very uncertain concluſion, as this appearance may proceed either 
from the perſon having drank wine, or from his having fat among 
wine-drinkers, from whom he may have contracted the ſmell ;— 
and it is alſo poſſible that wine may have been adminiſtered to him by 
force, or menaces, in which caſe no puniſhmeat is incurred. 

PUNISHMENT for wine-drinking is not incurred by intoxication 
alone, unleſs it be known that the perſon has been intoxicated by the 
voluntary drinking of wine, or of Nabeez, becauſe men are ſome- 
times inebriated by the uſe of articles which are permitted, ſuch as 
the juice of Henbane, or mare's milk ; and men may alſo be ſometimes 
compelled to drink wine, which 1s not a err offence, when 
thus committed by compuſſion. 


PUNISHMENT is not to be inflicted upon a wine-drinker, whilſt 
he is intoxicated, nor until his intoxication ſhall have ceaſed, in order 
that the end thereof (namely determent) may be obtained. 


* A fermented er made by ſteeping dates, raiſins, ke. in hot water. It i is de- 
ſcribed particularly i in another place. 
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8 Tun puniſhment of a free perſon, for drinking wine or other in- 
. drinking ws a toxicating liquor, is e;ghty ſtripes, on the authority of all the compa- 
free perſon is 


eighty üripes, nions; and thoſe eighty ſtripes are to be inflicted in every reſpect 
under the ſame rules aud reſtrictions as in the caſe of whoredom, ac- 
cording to what is mentioned under that head: and (according to 
the Rawdyet Maſhhoor,) the wine-drinker muſt be ſtripped naked to 
receive his puniſhment. It 1s recorded. from Mahommed that the of- 
fender muſt not be ſtripped, as nothing concerning the puniſhment for 
wine-drinking occurs in the facred writings, wherefore it is expe- 
dient, for the ſake of lenity, that a wine-drinker be not ſtripped to 
receive correction. The reaſon for what is recorded in the Rawdyer 
 Maſhhoor is that one kind of lenity is already ſhewn in the number of 
ſtripes preſcribed, thoſe in whoredom being one hundred, whereas in 
wine-drinking there are only ezghty ; hence it is not requilite that a 
ſecond ſort of lenity be ſhewn in the mode of infliction. 


=. a ye Ir the drinker of wine be-a ſlave, male or female, the puniſhment 
ftripes; 9 for wine- drinking, with reſpect to ſuch, 1s forty ſtripes only, becauſe 


the ſtate of bondage induces only Ha, puniſhment, as has been re- 


peatedly mantioned. 
Confeſſion Ir a perſon make confeſſion to the drinking of wine, or any other 
2 intoxicating liquor, and afterwards retract from ſuch confeſſion, pu- 
niſhment is not to be inflicted upon him, as the T of wine- 
drinking is purely a right of-Gop. 
A WINE-DRINKING is proved on the teſtimony of two witneſſes; 
proved by tæuo 


witneſſes, or, and alſo by confeſſion once made. It is recorded from Aboo Yooſaf, 
- OO that tuo confeſſions are requiſite. But it is to be obſerved that the 
evidence of women againſt men is not admiſſible in Wine- drinking, 

becauſe the evidence of females is liable to variation, and they may 


be alſo ſuſpected of abſence of mind, or forgetfulneſs. 


Tux 
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Tur degree of intoxication which occaſions ä amounts Degree of in- 


toxication re- 


to this, —that the perſon ſo intoxicated be not able to diſtinguiſh what quired to in- 
is faid to him in any ſhape ;—nor to know a men from a woman. The ment, Pain 
compiler of the Heddya obſerves that this is the doctrine of Hanegfa. 

The two diſciples have ſaid that the degree of drunkenneſs which 

induces puniſhment is ſufficiently found in the intoxicated perſon 

ſpeaking confuſedly and indiſtinctly, as it is from this that drunken- 

neſs is generally underſtood. Many doctors agree with the two diſ- 

ciples in this point. The argument of Haneefa is that the drinking 

of wine is among the cauſes of puniſhment, wherefore it is to be no- 

ticed only in the exceſs ; for in acts which are cauſes of puniſhment 

the exce/5 of them only is regarded, on account of ſeeking a pretext for 

the purpoſe of averting puniſhment ; and exceſs of drunkenneſs appears 

in the intoxication ſo far overpowering the reaſon as not to leave the 

perſon a capacity of diſtinguiſhing one object from another. 
(In aſcertaining the illegality of intoxication produced by drinking 
any other liquor than wine, regard is had to what the two dit- 
ciples maintain concerning the puniſhment for drunkenneſs pro- 
duced by vine- drinking.) — She, in the puniſhment for drunken- 
neſs, has regard to the appearance of the effect produced by the 
wine, in the intoxicated perſon's wa/king, or other actions, by 
his faggering or turning giddy when he attempts to walk; but our 
doors ſay that ſuch effect may proceed from different cauſes, as 
they ſometimes do not attend drunkenneſs, and ſometimes occur in 
other caſes, (ſuch as wea#ne/5 for inſtance,) wherefore this ſpecies of 


effect is not regarded. 


Ir a perſon, during a fit of i intoxication, ſhould make confeſſion of Confeſſion of 
any oftence, 


any thing which occaſions puniſhment, (ſuch as whoredom for inſtance,) mage during 
no puniſhment is to be inflicted upon him, as in ſuch a confeſſion, 2 Ee 
there is apprehenſion of falſehood, and this apprehenſion is to be re- garded: 
garded ſo far as to avert puniſhment, fince puniſhment [ Hidi] is 

purely a right of Gop :—it is otherwiſe, however, in puniſhment for 


Vol. 11. I ſlander, 


nor apoſlacy. 
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Aander; for if a man in a ſtate of intoxication were to make confeflion 
of ſlander, puniſhment for ſlander muſt be deereed upon him, becauſe 
this is not purely a right of Gop, but is alſo a right of the individual, 
and therefore a ſtate of drunkenneſs is here the ſame as a ſtate of 
ſobriety, for the ſake of infliting a penalty, in the ſame manner as in 
all other matters, ſuch as divorce, manumiſſion, and ſo forth. 


Ir a man, during intoxication, ſhould apoſtatize from the faith, 
his wife is not thereby divorced from him, becauſe infidelity depends. 


upon what may be a perſon's belief, and that cannot be aſcertained 


Definition of 
Kazaf. 


Puniſhment 
for ſlander to 
be ordered by 
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CHAP. V. 


Of Hidd Kazaf, or the Puniſhment for Slander. 


K azax, in it's primitive ſenſe, ſimply means accuſation. By Kazaf, 
in the language of the law, is underſtood a man inſinuating a charge 
of whoredom againſt a married man or woman; the perſon ſo acting 
being termed the Kai, or ſlanderer; and the man or woman ſo ſcan- 


dalized the Macao, or ſandered. 


% 


Ir any perſon expreſsly accuſe of whoredom a man or woman 
who is married “, in ſuch caſe, if the accuſed require the magiſtrate 


* Without producing the number of witneſſes requiſite to prove the charge. 


to 
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to paſs ſentence of puniſhment for ſlander upon that perſon, the ma- 2 magiſ- 
PR is bound to order its infliction. 


Tux hi for ſlander 1s erghty ſtripes, if the flandered: be The puniſh- 
free, becauſe God has ſo commanded in the Koran, ſaying, ! Bur F. 
* AS TO THOSE WHO ACCUSE MARRIED PERSONS OF WHOREDOM, 0 /rip*:* 
% AND PRODUCE NOT FOUR WITNESSES, THEM SHALL YE SCOURGE 
„ WITH FOURSCORE STRIPES.” And the conditions upon which 
this puniſhment is to be inflicted are twofold;: — IRS TH, That the ac- 
cuſed make requiſition thereof, becauſe of his right being involved in 
it, in as much as ſcandal is by that means removed from him ;— 
SECONDLY, That the accuſed be a marricd man, this being particu- 
larly ſpecified in the text already quoted. 


It is ele that the eighty ſtripes [or ſtrokes] be inflifted on 
different parts [or limbs] of the offender, in conformity to what has 
been already advanced upon that ſubje& with reſpect to the puniſh- 
ment for whoredom : but it is to be obſerved that the perſon ſuffering 
this correction is not to be ſtripped naked, becauſe the occaſion of 
the puniſhment is not abſolutely certified, ſince it is poſſible that the 
accuſer may have ſpoken truly, for which reaſon it muſt not be in- 
flicted with ſever7ty, as in puniſhment for whoredom. The outer gar- 
ment or robe, however, together with any clothes which are fuffed 
or quilted, muſt be removed, becauſe ſuch a covering would prevent 
a perſon from feeling his 188 | 


Ir the accuſer be a /ave, the puniſhment for flander with reſpect -_ 3 
to him is forty ſiripes; as bondage induces only half puniſhment,.— 
according to what has been before repeatedly obſerved upon that 
head. 


THE fate of marriage of the flandered perſon [which is Deſcription © 


a requiſite condition of punifhment to the anderer] requires that g, Hande. 


I 2 he 
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ing of whom he or ſhe be free, of ſound judgment, of mature age, and a Muſſul- 


niſhment, 92a; and alſo of chaſte repute ; that is to ſay,—free from any ſuſpi- 
cion of adultery : there are, therefore, five conditions required in it; 
FIRST,—The freedom of the accuſed, becauſe the word of Gop ſays, 
«© Uyon THEM,” (that is upon female ſlaves) “ 1s Dus HALF THE 
* PUNISHMENT THAT is DUE UPON Mahſanas,”— Where the word 
Mahſanas, by the context, implies free women, in oppoſition to ſlaves, 
whence it appears that the term married [ Mahſan] here applies only 
to free people ;—SECONDLY, Sanity of intellect, and, THIRDLY, Ma- 
turity of age, —becaulſe infants and idiots are not liable to be ſcandalized, 
as whoredom cannot he proved upon ſuch ;—rouRTHL yy Hm, be- 
cauſe the prophet declared, 4 Polytheift is not a MansAN :” and 
FIFTHLY,—Chaſiity, becauſe no ſcandal attaches to any other per- 
ſons than thoſe who are of chaſte repute, and the accuſer of an 
unchaſte perſon, moreover, ſpeaks truly. 
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Caſes which Itrx a perſon deny another's parentage, as if he were to ſay to him, 
fanden. * Thou art not the ſon of thy [reputed] father!“ ſuch perſon there- 
by incurs puniſhment for ſlander: this, however, is only where the 
mother of the perſon thus addrefled is a married woman, becauſe ſuch 
denial is a poſitive accuſation with reſpect to the mother of that per- 


fon, ſince the legitimacy of a child cannot be denied unleſs it be 


begotten 1n whoredom. 


Ir one perſon, in the heat of paſſion, ſay to another, Thou art 
© not the ſon of ſuch- a- one, and the perſon mentioned be his fa- 
ther, and his deſcent be eſtabliſhed as from him, in this caſe the 
perſon ſo ſpeaking incurs puniſhment for flander. But if theſe words 
be ſpoken in any other circumſtance than the heat of paſſion, puniſh- 
ment for flander 1s not incurred by the ſpeaker, becauſe ſuch words, 
if ſpoken in wrath, imply malicious and wanton abuſe, whereas, if 
uttered in a calm and deliberate moment, they may mean no more 
than an upbraiding, by denying any likeneſs between the perſon 

ſpoken 
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ſpoken to and his father, in Ha of ene of ran * as 


benevolence and ſo forth. 


Ir a man fay to another; Thou art not the ſon of ſuch- a- one, 

and it ſhould happen that the perſon named is the grandfather of him 
Who is thus addreſſed, the ſpeaker does not incur puniſhment for 
ſlander, becauſe his aſſertion is literally true. And, in the fame 
manner, if a man ſhould declare another to be the ſon of one who is 
his grandfather, he does not thereby incur puniſhment for ſlander, be- 


cauſe the child's child 1s metaphorically referred to the grandfather, 


and! is called e child. 


Ir a man call another “ a ſon of a whore,” and it ſhould happen 
that the mother of him who is thus addrefled is dead, and had been 
a married woman, in ſuch caſe, if he [the ſon] require puniſhment 
for ſlander to be inflicted upon the ſpeaker, the ſame muſt be inflicted 
accordingly, becauſe the ſpeaker has flandered a married woman 
after her death. It is to be obſerved, however, that a right to demand 
puniſhment for ſlander, in behalf of a deceaſed perſon, belongs only to 
one in whoſe parentage a flaw is created by the imputation, and this 
is either the parent or the child, becauſe ſcandal attaches to the 
child of the accuſed, and hence the ſlander applies to the child alſo 
in effect. According to Shafez, any heir may demand puniſhment 
for ſlander in behalf of a perſon deceaſed, becauſe puniſhment for 
{lander is held by him to be a matter of Inheritance, as ſhall be here- 
after demonſtrated. According to our doctors, on the other hand, 
the power of demanding puniſhment for ſlander in behalf of a perſon 
deceaſed is not in the way of an Inheritance, but for a reaſon already 
intimated, that the ſcandal arifing from the flander attaches to the 
deceaſed ;—whence it is that the right to demand puniſhment for 
flander on behalf of a defunct appertains to one who may be excluded 
from inheritance by the murder of the perſon from whom he inherits; 

and that it alſo appertains to the child of the daughter, in'the ſame 
| | manner 
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manner as to the child of the /on, (contrary to the opinion of Ma- 
hammed;) and alſo, that it appertains to the ehi/d's child during the 
lifetime of the former, (contrary to the opinion of Zier; ) —and ſo 
alſo, that if the deceaſed perſon who was flandered; were married, it 
is lawful for that perſon's child to demand the puniſhment for flander, 
although ſuch child ſhould be an infidel, or a ave. This laſt is alſo 
contrary to the opinion of Ziffer, who argues that if the right of de- 
manding puniſhment for ſlander, in behalf of a defunct, were to reſt 
with the child, being an e, it muſt ſo appertain, either in the 
manner of an inheritance, or on account of his being a party, becauſe 
of the ſlander extending to him by efed, (ſince the ſcandal ariſing 
from it attaches to him;) and both theſe inferences are unſupported; 
the ft, becauſe puniſhment for ſlander is not a matter of inhe- 
ritance ; and the /econd, becauſe, as an expreſs accuſation of whore- 
dom made againſt the child does not induce puniſhment for ſlander, 
{ſince an infidel cannot be a married perſon in the ſenſe which ſubjects 
the accuſer to puniſhment,) ſo, in a caſe where the ſlander is eſta- 
bliſhed with reſpect to him / effec? only, it does not induce puniſh- 
ment a fortiari.— Our doctors, on the other hand, argue that, in the 
caſe in queſtion, the ſlanderer, by accuſing a married perſon, has fixed 
a ſtain upon the child, for which he will ſeek ſatisfaction by puniſh- 
ment for ſlander :;—-the principle upon which this proceeds is that 
the circumſtance of the accuſed being a married perſan is made a con- 
dition [of puniſhment upon a flanderer] in order that, in the charge 
of whoredom, the imputation of a ſtain upon him may be com- 
pletely eſtabliſhed, after which ſuch imputation of a ſtain deſcends 
to his child; and ſuch is the caſe in the preſent inſtance; and 
although the child be an infidel, yet infidelity does not prevent 4 
claim of right: contrary to a caſe where an expreſs accuſation is ad- 
vanced againſt the child himſelf; for in this caſe puniſhment for 
ſlander is not incurred, becauſe here the imputation of a ſtain does not 
completely exiſt, as marriage (in the ſenſe which would induce 
puniſhment for flander,) does not exiſt with reſpect to the accy/ed, on 


account of his being an infidel. 
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A sLAvx is not permitted to demand puniſhment for ſlander upon 
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A flave can- 
not demand 


his maſter, where the latter has ſlandered his mother, being a mar- puniſhment 


ried woman ;—neither does it belong to a ſon, to demand puniſhment 


upon his 
maſter ; nor a 


for flander upon his father, — where the latter has ſlandered his fon upon his 


mother, being a married woman';—becauſe a maſter is not liable to 
any chaſtiſement on account of his ſlave, nor a father on account of 
his ſon; whence it is that retaliation is not executed upon a father on 
account of his ſon, nor upon a maſter on account of his ſlave. But 
if the mother ſhould have another ſon by another father, that ſon may 
demand puniſhment for {lander to be inflicted, on behalf of his mother, 
upon the father aforeſaid, becauſe the occaſion for puniſhment, 
(namely ſlander, ) is in that caſe fully eſtabliſhed, and the obſtacle to 
the demand of it does not exiſt in the perfon who demands it. 


Ir any perſon accufe another of whoredom, and the perſon ſo 
ſlandered die, puniſhment for flander is not incurred. Shafei main- 
tains that puniſhment is not to be remitted. - And in the ſame 
manner, if the ſlandered perſon ſhould die after the infliction of a part 
of the puniſhment upon the flanderer, the remaining part thereof 
ceaſes, according to our doctors.— Si alleges that it does not ceafe. 
This difference of opinion obtains becauſe puniſhment for ſlander is a 
matter of inheritance, according to Shafei, whereas according to our 


father. 


The deceaſe 
of the ſlan- 
dered party 
prevents pu- 
niſhment. 


doors it is not fo. It is to be obſerved that there is no difference of 


opinion concerning the puniſhment for flander being a right of Gop, 


and alſo a right of the. inp1ivipuar;—becauſe the puniſhment for 
ſlander has been ordained. by the Law for the purpoſe of removing 
ſcandal from the perſon flandered, and the advantage reſults ſolely 
to the ſlandered, on which account, puniſhment for flander is a right 
of the individual; —and it has alſo been ordained for the purpoſe 
of determent, (whence puniſhment for ſlander is termed Hidd ,) and 


* See the definition of Hidd in the beginning of this book. 


Confeſſion of 
flander, can- 
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the deſign of the inſtitution is to purify the world from ſin, and 


this demonſtrates that puniſhment for ſlander is a right of Goo: — 


ſome of the rules in it, moreover, prove puniſhment for flander 
to be a right of the individnal, ſuch as that it cannot be decreed but 
«© where ſome perſon ſues for it,” which is a right of an individual; — 
and, on the other hand, ſome of it's rules prove puniſhment for ſlander 
to be a right of Gop, ſuch as, that the exaction of it is committed 
* to the magiſtrate, and not to the perſon ſlandered. In ſhort, in 


the puniſhment for ſlander there are two contending principles ; and' 


ſuch being the caſe, Shafei gives the r principle the preference, 
namely, the right of the individual, conſidering that as ſuperior 
to the right of Gop, the right of the individual being preferable, 
becauſe of his being neceſſitous, whereas Gop is not neceſſitous: 
our doctors, on the other hand, give the /econd principle the 
preference, and hold it to be the ſuperior, becauſe in whatever 
degree the right of the creature may be concerned, the Creator 
is the ſurety, and the guarantee thereof ; and hence the converſation 
of the rights of the individual is therein obtained: but the caſe is not 
the ſame in the rever/e of this propoſition, becauſe there is no autho- 
rity to exact the right of Gob, but in the way of a vicarious delega- 
tion, Theſe different tenets, as held by each party, are notorious ; 


and from them proceeds a contradiction of opinion reſpecting a variety 


of caſes in puniſhment for ſlander. Thus, according to Shafei, pu- 
niſhment for ſlander is an Inheritance; but in the opinion of our 
doctors it is not ſo, as inheritance obtains only in the rights of the in- 
arvidaal, and not in the rights of Gop.—Again, the remiſſion of it is 
not approved by our doctors; but according to Shafei it is approved: 
and again, it is not lawful to accept of any thing in lieu of puniſh- 
ment, according to our doctors; but according to SH i this is 
lawful. It is recorded that the opinion of Aboo Yooſaf reſpecting re- 
miſſion is the ſame with that of Shafes. 


Ir a perſon make confeſſion of ſlander, and afterwards retract from 


ſuch 
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fuch confeffion, his retractation is not to be ctedited, becauſe; as the N re- 
right of the ſlandered perfon is therein coricerned, it is to be ſuppoſed 
that he will falffy the retractation: contrary to ſuch puniſhments 
as are putely a right of Gon, where the retractation muſt be admitted, 
as there is no perſon concerned to oppoſe the veracity of it. | 


Ir a man were to call an Arab a Nabathean , puniſhment for A term of 
ſlander is not incurred by him, becauſe. he is here ſuppoſed only to e not 
ſpeak comparatrvely, —implying merely that the perſon he addreſſes is Vander. 

a Nabathean in badneſs of diſpoſition, or in want of virtue: and in the 
fame manner, if a man were to fay to an Arab Thou att not an 
% Arab,” no punifhment would follow for the ſame reafon. 


Ir a man fay to another, O ſon of the rain,” he is not a 
ſlanderer, becauſe theſe words may be conſidered as implying purity 


and /oftneſs of manners, as rain is diſtinguiſhed by the qualities of 
purity and ſoftneſs. 


IF a man, in ſpeaking to another, ſhould declare him to be the 
ſon of any of his parental relations other than his father, ſuch as his 
maternal or paternal uncle, or his ſtepfather, he is not a ſlanderer, 
becauſe it is common to beſtow the appellation of father upon each of 
theſe relations, in the ſame manner as upon the natural parent. 


Ir a man, being in anger, ſay to another Zinte-feeal-Fiblee +, and Equiyerale: 
cuſation 


ſhould plead that he thereby meant you climbed up the hill,” yet „horedem 


puniſhment for ſlander is to be inflicted on him, according to the two incurs pu- 
niſhment for 


Elders. Mohammed maintains that puniſhment is not to be inflicted flander: 


* The Nabatheans are a tribe upon the confines of Jolly remarkable for the barbarity 
and ferocity of their manners. 


+ This may be either tranſlated © you committed whoredom in the mountain,” or 
you aſcended the mountain,” as the term Zinna ſignifies not only whoredom, but allo 
climbing, or aſcending.” 
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on him, becauſe the word Zinte means aſcending, in its literal ſenſe, 


and ſo alſo, 


mutual recri- 
mination. 


Recrimina- 
tion between 
a huſbandand 
wife induces 
puniſhment 
for ſlander 


upon the 
wife, 


and the mention of @ mountain proves that ſuch is intended by it. 
The argument of the two Elders is that Zinte is uſed to expreſs whore- 


dom alſo; and the circumſtance of anger proves that by the word 


Zinte whoredom is intended; wherefore puniſhment is to be inflicted, 


in the ſame manner as if the term Zinte had been uſed without any 


mention of a mountain, and he were to ſay that by Zinte he meant 
aſcent. 


Ir one man were to ſay to another Zinte ali-al Fiblee *, according 
to ſome doors puniſhment for ſlander is not incurred by him, be- 
cauſe the mention of a mountain, in this place, demonſtrates that by 
Zinte he meant aſcending ; but according to others, puniſhment for 
{lander is incurred, becauſe a ſituation of paſſion and abuſe proves the 
meaning of the ſpeaker to be whoredom. 


Ir one man ſhould ſay to another Thou art a whoremonger,”” 
and the other ſhould anſwer ** nay, but Zhou,” —they both incur 
puniſhment for ſlander, as attempting each to fix an imputation of 
whoredom upon the other. 


Ir a man ſhould ſay to his wife“ Thou adultreſs!“ and ſhe 
ſhould anſwer, ſaying, ** Nay, but hou !”” puniſhment for ſlander. 
is incurred by the woman: and there is no Ladn in this caſe ; be- 
cauſe the huſband and wife are both equally accuſers ; but the accu- 
ſation advanced by a huſband againſt his wife induces Lan ; and that 
by a wife againſt her huſband induces puni/hment for flander ; and pu- 
niſhment for ſlander is here firſt inflicted upon the woman in order to 
prevent Ladn, as a perſon who has ſuftered puniſhment for ſlander is 
incapable of making Ladn; for if this arrangement were reverſed, 


* Literally, «© You aſcended upon the mountain,“ or,“ You have committed whore- 


dom upon the mountain.“ The word Alee [upon] is the only difference between this and, 
the preceding caſe, 


(that 
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(that is to ſay, if the Ladn were previouſly required of the woman,) 
neither the Lain nor the puniſhment would drop: the puniſhment, 
therefore, is to be firſt inflicted, in order that Ladu may be prevented; 
for it is laudable to ſeek a remedy by which Ladu may be avoided, 
becauſe that is alſo puniſhment in effect“. But if the wife, in the 
example here recited, were to reply to her huſband, ** I have com- 
% mitted adultery with you,“ in this caſe there is neither puniſh- 
ment for ſlander, nor Ladn; for there is a doubt concerning both 
puniſhment and Ladn, as it is poſſible that the woman may allude to 
a fact of whoredom committed before marriage, in which caſe pu- 
niſhment for whoredom would be incurred by the woman, and not 


Lain, the having, by her reply, confirmed the aſſertion of her huſ- 


band, in thus imputing whoredom to him; but by the huſband 
nothing would be incurred, as he does not confirm her affertion : and 
on the other hand, it is alſo poſſible that ſhe may allude to carnal 
connexion after marriage, as if ſhe were to ſay, [in explanation, ]|— 
My adultery conſiſted in your having connexion with me, after our 
marriage, againſt my will,“ (and this, in ſuch a ſituation 4, is the 
moſt probable meaning of her words,) in which caſe Ladn would be 
incumbent upon the woman, and puniſhment for ſlander would not 
be incurred by her, as the accuſation is made by the huſband, and not 
by the wife: and in conſequence of theſe two contradictory poſſi- 


bilities, a doubt exiſts equally with reſpect to Lain and puniſhment for 
ander; wherefore neither is to be inſiſted on. 


Ir a man ſhould have acknowledged a child born of his wife, and 
ſhould afterwards deny it, in this caſe Lad is incumbent, becauſe the 


And if the wife were firſt required to make Ladn, and the puniſhment for ſlander 


Caſe of ac- 
knowledg- 


ment ot A 


(which the Ladn would not prevent, ) were afterwards inflicted on both parties, ſhe would 


(by this mode of proceeding) ſuffer, in effect, two puniſhments, which is unlawful. To 


underſtand this rightly it is neceſſary to remark that the impoſition of an oath | is conſidered 
as a violence or hardſhip amounting to puniſhment, a 


+ Of recrimination and ſcolding. 
K 2 | parentage 
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parentage of the child has been eſtabliſhed in him by his previous 
acknowledgment, and by his ſubſequent denial an accuſation is im- 
plied with reſpe& to his wife, who is the mother of the child; he 
muſt therefore make Lain. But if he ſhould 57% deny the child, 
and afterwards acknowledge it, in this caſe puniſhment for anger is 
to be inflicted upon him, becauſe when he thus falſifies, Lads is pre- 
vented, as Ladn is a ſort of puniſhment impoſed from the neceſſity of 
the caſe, owing to a mutual falſification *, in which puniſhment for 
ſlander is the original thing, and hence, in a caſe where the mutual 
falſification is done away +, that which is the original muſt be put in 
force. The parentage alſo of the child is eſtabliſhed 1 in this man, in 
both theſe caſes, ſince he has acknowledged it, whether ſuch acknow- 
ledgment be made before denial, as in the armer inſtance, or Yer 
denial, as in the /atter. 

OBJecrion.—ln the former inſtance, upon Ladn becoming in- 
cumbent, it ſhould follow that the parentage of the child is not eſta- 
bliſhed. 

REeeLy.—Baſtardy is not a neceſſary conſequence of Ladn, for 
Lain may be impoſed without baſtardizing the child, in the fame 
manner as where a man denies a child after a long lapſe of time from 
the period of the birth, in which caſe Lain is incumbent, and the 
child is not baſtardized, but its parentage remains eſtabliſhed ;—as, on 
the contrary, a child may be baſtardized in a caſe in which Ladin is 
not incumbent ; as where a huſband denies a child born of his wife, 
who is a flave, in which caſe the child is baſtardized, but Lad is not 


incumbent 4. 


Where the wife denies the huſband's aſſertion, and the huſband denies the * 
of his wife. 


+ By one of the parties confeſſing the other to be in the neben as the huſband here 
does, by acknowledging the child after having denied it. 


t Owing to the wife being a /ave. 


Is 
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Ir a man were to ſay to his wife (“ This is neither my child, nor 


« yet yours,” in this caſe Lain is not incumbent, nor is puniſhment 
for ſlander due, as the huſband here mere y denies the child being born 


of his viſe, and a huſband is not a Danderer by ſuch denial. 


Ir a man accuſe of whoredom à Woman who has children, the 
father of whom is unknown,—or if he ſhould ſo accuſe a woman 
who has made Ladn, in conſequence of any of her children having 
been denied [by her huſband], whether ſuch children be living or 
not, —in neither of theſe caſes is puniſhment for {lander incurred, be- 
cauſe the /igns of whoredom are found with the woman, namely her 
children, who are without any acknowledged father : the reputation 
of this woman is therefore queſtionable, on account of theſe ſigns ; 
and perfect chaſtity of repute in the accuſed is one condition of puniſh- 
ment for ſlander being incurred by the accuſer. But if a man were to 
accuſe of whoredom a woman who has made Lads in conſequence 


Accuſation of 
a woman who 
has children 
deſtitute of 
any acknow- 
ledged father 
1s not Sander. 


of an imputation of adultery made againſt her by her huſband, and 


not on account of his denial of her children, in this caſe puniſhment 
for ſlander is to be inflited upon the accuſer, ſince here no ſigns of 
whoredom are found with the woman, 


IF a man have unlawful commerce with a woman in whom he 
has no right of cohabitation *, puniſhment for ſlander is not to be in- 
flicted upon his accuſer, becauſe cha/tity of repute is not applicable to 
the accuſed, (and this is conditional to his being married, in the ſenſe 
which induces puniſhment for flander upon the Ny ns alſo, 
becauſe the cal in this inſtance ſpeaks truly. 


Ir is to be obſerved as a rule, that puniſhment for ſlander is not 


incurred by the accuſation of any perſon guilty of ſuch a carnal con- 


* There are many caſes of this deſcription which do not amount to whoredom as may 
be ſeen under the head of Erroneous Connexion, &c. 


junction 


—— 
againſt a 

ſon who 
unlawful 
commerce 
with a woman 
is not /andes, 


under certain 
teſtrictions. 
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junction as is in its own nature unlawful, becauſe the term whoredom 
[Z:inna] ſignifies a carnal conjunction of this deſcription :—but where 
a perſon forms ſuch a carnal connexion as is unlawful on ſame other 
account, puniſhment for ſlander is incurred by the accuſation of him, 
as a carnal conjunction of this deſcription i is not whoredom, —The con- 
nexion of a man with a woman who 1s not his property in any ſhape 
whatever, (ſuch as a frange woman,) or with one in whom he has 
no property in ſome one ſhape, (as in a partner/hip ſlave, for inſtance,) 
is unlawful in its own nature; ſo alſo is his connexion with a woman 
who is his ſlave, but who is one with whom cohabitation is unlawful 
to him by a perpetual illegality, (ſuch as his fofter /ifier ;) but his con- 
nexion with a ſlave with whom cohabitation is unlawful to him by ſuch 
an illegality as is not of a perpetual nature, (as in the caſe of one with 
whoſe /i/ter he cohabits, either as his wyfe, or as his /ave,) is unlawful, 
on another account x. Aboo Haneefa, (in the caſe of illegal cohabitation 
under a perpetual illegality,) makes it a condition F that the perpetual 
illegality be univerſally admitted and eſtabliſhed upon the authority of 
the moſt generally accepted traditions, ſo as to be determined and 
known beyond all doubt? or diſpute : for example, if a man were to 
accuſe another, who had carnal connexion with a partnerſhip female 
ſlave, in this caſe puniſhment for ſlander is not to be inflicted upon 
the accuſer, becauſe the accuſed appears to have committed the act 
with one who is his property in one ſhape, but not in another. But 
if a man were to accule a perſon who has cohabited with his female 
{lave, being a Pagan, or with his own wife during her courſes, or with 
his Mo#4t:ba, puniſhment for ſlander is incurred by the accuſer, becauſe 
here the illegality (ſuppoſing the exiſtence of the right of property,) 


is merely of a temporary nature, continuing only until the removal of 


That is to ſay, although it be not — in its own nature, yet it is made ſo by cir- 


cumſtances: but this is not a perpetual illegality, as the prohibition (in the inſtance here 
cited) would be removed by the death or other means of removal of the ſiſter: contrary to 


perpetual illegality, which exiſting in the ſubjed herſelf, can by no means be removed. 
+ Of che act amounting to whoredom, 


thoſe 


6 
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thoſe obſtacles, (namely Paganiſm, or the courſes, or the vontract of 
Kitabut; ) —this illegality, therefore, is illegality on another account, 
and hence the act is not wwhoredom. It is recorded from Aboo Yooſaf 


710 


that the carnal conjunction of a man with his Mo#dtiba occaſions the 


deſtruction of Yan in him; and ſuch is alſo. the opinion of Zier, be- 
cauſe a Mokdtiba is not her owner's property in reſpect to carnal enjoy- 
ment, (whence it is that if a maſter commit that act with his Mo- 
kitiba, he becomes reſponſible for her Alir: *)—our doors, on the 
other hand, obſerve that the perſon of the Mo#4d7iba is the property of 


her maſter, but that the enjoyment thereof (with reſpect to the 


maſter) is illegal on another account , fince-it is an illegality which 
continues only until ſuch time as the Mo#47zba appears unable to 
pay her ranſom, or the contract of Kitdbat be broken.—lIf a man 
accuſe a perſon who has had carnal connexion with his female ſlaue, 
being his fofer ſiſter, puniſhment for ſlander is not due upon the ac- 
cuſer, becauſe carnal connexion. with this ſlave is prohibited to the 
maſter by a perpetual illegality: and this is approved doctrine. 


Ir a perſon accuſe a deceaſed Mokdtib- who. may have left effects 


ſufficient to diſcharge his ranſom, yet puniſhment for ſlander is not 


due upon the accuſer, becauſe here is a doubt with reſpe& to the 
perfect freedom of the Mokdtib, the companions differing in opinion 
upon this point. p | 


Ir a perſon accuſe a Mufſulman convert, who, whilſt yet a Pagan, 
had married his mother, puniſhment for flander is to be inflicted 


that the marriage of a Pagan with his own mother is approved among 


Meaning the portion which is to be paid to her in the manner of a deter. 


+ That is, not in its own nature, but occaſioned by circumſtances. 


the 


- Puniſhment is 


not due for 
ſlandering a 
deceaſed Me- 
katib ; 


— 
Or A convert, 


(before his 


converſion.) 
upon the accuſer, according to Haneefa ;—but the two diſciples allege 


that it is not due. The foundation of this difference of opinion is 
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the Pagans, according to Haneefa,—but the diſciples hold that it is 


not approved; as was explained at large in the book of Marriage. 


Puniſhment is 
incurred by 
an infidel who 
ſlanders a 


Muſſulman, 


A Muſſulman 
ſuffering P - 
niſhment for 
ſlander, is in- 
capacited 
from being a 
Witneſs : 


and an infidel 


alſo, (with re- 


ſpect to Zim- 
mees.) 


Ir an infidel, reſiding under protection in a Muſſulman ſtate, 
ſhould accuſe a Muſſulman, puniſhment for ſlander is incurred by him, 
becauſe, in puniſhment for flander, the rights of the individual are 
concerned, and the protected infidel has undertaken to pay a due ob- 
ſervance to the rights of individuals, fince, as he himfelf defires to be 
ſcreened from injury, it follows that he undertakes that he will not 
offer injury to others; and alſo, mm he ſubjects himſelf to the conſe- 
quence, if he ſhould do ſo. "wal 


Ir puniſhment for ſlander be inflifted upon a Muſſulman, his evi- 
dence cannot afterwards be received, although he ſhould repent. — 
Shafei alleges that, in caſe of repentance, the credibility of his 
evidence is reſtored. This point will be further explained in treating 
of Evidence. 


Ir an infidel ſuffer pumſhment for ſlander, his evidence becomes 
inadmiſſible, not only with reſpe& to Muſſulmans, but alſo with re- 
ſpect to Zimmees,—becauſe competency in evidence appertained to 
him with reſpect to all of his own deſcription, (namely, Zimmees,) 
but his evidence is thenceforth to be rejected, rejection of evidence 
being one of the conſequences of puniſhment for ſlander. —But if this 
infidel ſhould be afterwards converted to the faith, his evidence then 
becomes admiſſible with reſpect to both claſſes, (that is, both Muſſul- 
mans and Zimmees,) becauſe, upon his embracing the faith, he obtains, 
de novo, a competency in evidence which did not before exiſt *, and 


the rejection of which, therefore, is not a conſequence of the puniſh- 


ment for ſlander : contrary to where a ſlave ſuffers puniſhment for 
ſlander, and is afterwards emancipated ; for here his evidence ſtill 


* Namely with reſpe& to Muſſulmans. 
continues 
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continues inadmiſſible, ſince, as he was not competent to appear at 
all as a witneſs, during his /every, ſo as that the rejection * of his 
evidence might be the conſequence of his having ſuffered puniſnu- 
ment for ſlander, this circumſtance wall N to en n aftet 
his emancipation. nuf. 


Ir a ſingle ſtroke be inflicted on an infidel on account of flander, Caſe of an in- 
and he ſhould then embrace the faith, and the remainder of the puniſh- Gl the 
ment be afterwards inflicted, in ſuch cafe his evidence is admiſſible, 3 
becauſe the rejection of evidence is the means of rendering 'puniſh- puniſhment. 
ment entire and complete, and is therefore a manner of puniſhment; 
but as the degree of puniſhment inflicted after his having embraced 
the faith is only a partial correction, and not what can de properly 
termed puniſhment, the rejection of evidence is not to be conſidered as 
a manner of it F. —It is recorded from Abo Yooſaf that his evidence 
muſt for the future be rejected, becauſe the degree of puniſhment 
inflicted ſubſequent to his converſion is the greater proportion of it, 
and the /maller is a dependent of the a I But the former is the 
more approved doctrine. | | | K 


Ir a man commit whoredom at ſorkral different times, or re- A fingle pu- 
peatedly drink wine, and the puniſhment for either be afterwards in- * 


flicted, the ſingle puniſhment, in either inſtance, is conſidered as the previous 
repetitions of 


anſwering to all the repetitions of offence; and fo alſo, if a perſon eden or 
were repeatedly guilty of flander, and puniſhment for ſlander be 9 
afterwards inflicted on him. The ground of this, in the caſe of 
2horedom and wine-drinking, is that the puniſhment in both theſe 


. Meaning the inadmiſſibility. 


+ This ftrange ſophiſtry turns en | 
defined to be a certain ſtated correction completely executed, any thing ſhort of this not, 
deing Hidd [puniſhment}, but only chaftiſement. 


Vol. II. 1 inſtances 
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or Aandtr. 
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Aan is purely a right of Gop, and the deſign, in the infliction of it, 
is to deter people from the perpetration of ſuch offences; and a proba- 
bility of this end being obtained is eſtabliſhed by a ſingle infliction of 
puniſhment, wherefore the obtaining of it by another infliction of 
puniſhment is dubious“; and hence puniſhment cannot be inflicted a 
ſecond time, becauſe of this doubt: contrary to where a perſon com- 
mits whoredom, and is alſo guilty of ſlander, and of wwne-drinting, 
for in this caſe a puniſhment is to be inflicted ſeparately for every 
diſtin& ſpecies of offence, becauſe each of theſe acts is of a nature 
different from either of the other two, and the deſign of each of them 
is different, wherefore, in the punifhment of fuch acts there cannot 
be any coaleſcence: and with reſpe&t to ander, in the puniſhment 
of it the right of Gop is held by our doors to be predominant, 
whence the ſame arguments apply to it as to whoredom and wwine- 
drinking. Shafei maintains that, in the caſe of repetition of ſlander, if 
the ſlandered perſon be different, (as if the firſt perſon ſlandered were 
Zeyd and the ſecond Amar) or, if the perſon with whom the ſlan- 
dered is accuſed be different, (as if a man were to accuſe Zeyd of 
whoredom firſt with one woman and afterwards with another,) in 


this caſe there is no coaleſcence of puniſhment, but for each flander a 


{ſeparate puniſhment muſt be inflicted ; for according to Shafei, in the 
puniſhment for ſlander, the right of the individual is een, 


* Becauſe having been, probably, already obtained, it is, (in that caſe) een that 
it ſhould be — a ſecond time. 
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TAzxE ER, in its primitive ſenſe, means prohibition, and alſo in- Definition of 

ſtruction; in law it fignifies an infliction” undetermined in its degree n 
by the Law, on account of the right either of Gop, or of the indivi- 
dual; and the occaſion of it is any offence for which Hidd (or fated 
puniſhment) has not been — nn _—_ I conſiſt * 


word or deed. 


cur HAT is ordained by the LAW, the infteaition of it being Chaſtiſement 
eſtabliſhed on the authority of the Koran, where Gop enjoins men to CIS 5 — , 
chaſtife their wives, for the purpoſe of correction and amendment; 
and the ſame alſo occurs in the traditions, ' It is morebver Need 
that the prophet chaſtiſed a perſon who had called another perjured; 


and all the companions agree concerning this. Reaſon and analogy 
moreover both evince that chaſtiſement ought to be inflicted for acts 
of an offenſive nature , in ſuch a manner that men may not become 
habit uated to the commiſſion of ſuch acts; for if they were, they 
might by degrees be led into the perpetration of others more atro - 
cious. It is alſo written in the Fatdvee Timoor-Taſhee of Imam Sirukbſh, 
that in Tdzeer, or al, nothing is fixed aun but 


* 


1 dor) 7 


It is difficult to ſeparate the ideas of chafifemin NY 6 LAW, 10 
ever, conſiders them as being eflentially diſtinct, ſince the degree of Hidd (or puniſhment) is 
ſpecified by the LAw itſelf, whereas, Tazeer (which for diſtinction's ſake we render chaftiſe- 
ment) is committed to the diſcretion of the e and for this reaſon it is elſewhere 
rendered diſcretionary correction. | 


+ Meaning petty offences, 


Y 4 
*% 


L 2 5 that 


and is of four 
orders, or de- 
4 * 4e. 
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that the degree of it is left to the diſcretion of the K4zee, becauſe the 


deſign of it is carrecrtion, and the diſpoſitions of men with reſpect to it 
are different, ſome being fufficiently corrected by reprimands, whilſt 


others, more obſtinate, require confinement, and even blows. 


Ix the Fatdvee Shafer it is ſaid that there are four orders or de- 
grees of chaſtiſement ;—F1RsT, the chaſtiſement proper to the moff 
noble of the noble,-—(or, in other words, princes, and men of learning, ) 
which conſiſts merely in admonition, as if the Kdzce were to ſay to 


one of them, I underſtand that you have done thus, or thus,” ſo as to 
make him aſhamed ;—sEconDLyY, the chaſtiſement proper to the 


Chaſtiſement 
may be in- 

flicted by the 
impoſition of 


a fine, 


E N 
may be in 
flicted by any 
perſon, 


— 


noble, (namely commanders of armies, and chiefs of diſtricts,) which 
may be performed in two ways, either by admonition, (as above,) or by 
Firr, that is by dragging the offender to the door and expoſing him 
to ſcorn ;—THIRBLY, the chaſtiſement proper to the middle order, 
(conſiſting of merchants and ſhop-keepers,) which may be performed 
by Firr, (as above,) and alſo. by zmpriſoment ; and FOURTHLY, the 
chaſtiſement proper to the loweſt order in the community, which 
may be performed by Firr, or by impr: Hſonment, 4 and alſo by Su. 


Ir is recorded from Ab Yoofaf that the ſultan may inflict chaſ- 
tiſement by means of property, — that is, by the exaction of a ſmall 
ſum in the manner of a fire, proportioned to the offence ; but this 
doctrine is * by many of the learned. 


eee Mii * that chaſtiſement, where it is in- 


curred purely as the right of Gop “, may be inflicted by any perſon | 
whatever; for Aboo Fdfir Himndoodnee, being aſked whether a man, 
finding another in the act of adultery with his wife, might ſlay him, 


* That is, where it is incurred by an offence committed merely againſt the Law, and 
not affecting an individual. | | 


replied, 


— 
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replied, ** If the huſband know that expoſtulation and beating will 
ebe ſufficient to deter the adulterer from a future repetition of his 
«© offence, he muſt not flay him; but if he ſee reaſon to ſuppoſe 

that nothing but death will prevent a repetition of the offence, in 

© ſuch caſe it is allowed to the huſband to flay that man; and if the 

„ woman were conſenting to his act, it is allowed to her huſband 

to fhy her alſo;” —from which it appears that any man is em- 

powered to chaſtiſe another by 3/ows, even though there be no ma- 

giſtrate preſent. He has demonſtrated this fully in the Moontaffee ; 

and the reaſon of it is that the chaſtiſement in queſtion is of the claſs 

of the-removal of evil with the hand, and the prophet has authoriſed 

every perſon to remove evil with the hand, as he has ſaid Whoſcever 

among ye ſee the evil, let him remedy it with his own hands ; 

«* but if he be unable ſo to db, let him forbid it with his tongue, (to 

the end of the ſpeech.)—Chaſtiſement, therefore, is evidently con- 

trary to puniſhment, fince authority to inflict the latter does not 
appertain to any but a magiſtrate or a judge. This ſpecies of chaſtiſe- 

ment is alſo contrary to the chaſtiſement which is incurred on 

account of the right of the individual, (ſuch as in caſes of ſander, and 

ſo forth, ) ſince that depends upon the complaint of the injured party, 
whence no perſon can inflict it but the magiſtrate, even under a 

private arbitration, where the plaintiff and defendant may have re- 

ferred the deciſion of the matter to any third per ſon. 


CHASTISEMENT, in any inſtance in which it is authoriſed by Ie is to be in- 
the Law, is to be inflicted where the Imam ſees it adviſeable. flicted where- 


ever It is au- 


Ir a perſon accuſe of whoredom a male or emal ſlave, an Am- Chaſiſemenz 
Walid, or an infidel, he is to be chaſtiſed, becauſe this accuſation is 12 * 
an offenſive accuſation, and puniſhment for ſlander is not incurred — * 
by it, as the condition, namely Ihn, (or marriage in the ſenſe - 2 
which induces puniſhment for ſlander, ) is not attached to the accuſed: 
chaſtiſement therefore is to be inflicted. And in the fame manner, 
if 
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if any perſon accuſe a Muſſulman of any other thing than whoredom, 
(that is, abuſe him, by calling him a reprobate, or a villain, or an in- 
fidel, or a thief,) chaſtiſement is incurred, becauſe he injures a Muſſul- 
man, and defames him; and puniſhment [ Hidd] cannot be conſidered 
as due from analogy, ſince analogy has no concern with the neceſ- 
ſity of puniſhment : chaſtiſement therefore is to be inflicted. Where 
the aggrieved party is a ſlave, or ſo forth, the chaſtiſement muſt be 
inflicted to the extremity of it: but in the caſe of abuſe of a Muſjul- 
man, the meaſure of the chaſtiſement is left to the diſcretion of the 
magiſtrate, be it more or leſs; and whatever he ſees proper let him 


_ inflict, 


It is not in- 
curred by 
calling a Mu/- 
ſulman an aſs, 
or a hog. 


Ir a perſon abuſe a Muſſulman, by calling him an 4, or a hog, in 
this caſe chaſtiſement is not incurred, becauſe theſe expreſſions are in 
no reſpect defamatory of the perſon towards whom they are uſed, it 
being evident that he is neither an a/5 nor a Hag. Some allege that, 
in our times, chaſtiſement is inflicted, fince, in the modern accepta- 
tion, calling a man an aſs or a hog is held to be abuſe.—Others again 
allege that it is eſteemed ſuch only where the perſon towards whom 
ſuch expreſſions are uſed happens to be of dignified rank (ſuch as a 
prince, or a man of letters,) in which caſe chaſtiſement muſt be in- 
flicted upon the abuſer, as by ſo ſpeaking he expoſes that perſon of 
rank to contempt ; but if he be only a common perſon, chaſtiſement is 
not incurred: and our author remarks that this is the moſt approved 


| doctrine. 


The degree 
of it is from 
three ſtripes to 
thirty-nine. 


Tux greate/ſ/ number of ſtripes, in chaſtiſement, is hirty-nine; 
and the /malleft number is three. This is according to Haneef@ and 
Mohammed. Aboo Yoojaf ſays that the greateſt number of ſtripes, in 
chaſtiſement, is ſeventy-fve. The reſtriction to thirty-five ſtripes is 
founded on a ſaying of the prophet, ** The man who ſhall infli& ſcourg- 
ing to the amount of PUNISHMENT, z à caſe where PUNISHMENT 
is not eſtabliſhed, ſhall be accounted an AGGRAVATOR,” (meaning, a 
I | wanton 
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wanton aggravator of puniſhment, ) from which ſaying it is to be in- | 


ferred that the infliction of a number of ſtripes, in chaſliſement, to the 
fame amount as in puniſhment, is unlawful; and this being admitted, 
Haneefa and Mohammed, in order to determine the utmoſt extent of 
chaſtiſement, conſider what is the | ſmalleſt puniſhment ; and this is 
puniſhment for ſlander with reſpect to a ſlave, which is forty ſiripes; 
they therefore deduct therefrom ane ſtripe, and eſtabliſh thirty-nine as 
the greateſt number to be inflicted in chaſtzſement. Abo Yooſaf, on 
the other hand, has regard to the ſmalleſt puniſhment with reſpect to 


freemen, (as freedom is the original ſtate: of man,) which is eighty | 


{tripes ; he therefore deducts five, and eſtabliſhes ſeventy-five as the 
greateſt number to be inflicted in chaſtiſement as aforeſaid, becauſe the 
lame is recorded of Alee, whoſe example Aboo Yoofaf follows in this 
inſtance. It is in one place recorded of Aboo Yoo/af that he deducted 
only one ſtripe, and declared the utmoſt number of ſtripes, in chaſtiſe- 


ment, to be ſeventy-nine. © Such, alſo, is the opinion of Ziffer; and 


this is agreeable to analogy *, Mohammed, in his book , has 
determined the ſmalleſt number of ſtripes in chaſtiſement to three, 
becauſe in fewer there is no chaſtiſement. Our modern doctors aſſert 
that the ſmalleſt degree of chaſtiſement muſt be left to the judgment 
of the Imam, or Kdzee, who is to inflict whatever he may deem ſuffi- 
cient for chaſtiſement, which is different with , reſpe& to different 
men. It is recorded of Ab Toofaf that be has alleged that the 
degree thereof is in proportion to the degree of the offence; and it is 
alſo recorded from him that the chaſtiſement for petty offences 
ſhould be inflicted to a degree approaching to the puniſhment allotted 
for offences of a ſimilar nature; thus the chaſtiſement for libidinous 
acts, (ſuch as 4 Nag and | touching,) is to be inflicted to a degree ap- 
proaching to puniſhment for whoredom; and the chaſtiſement for 
abuſive language, to a om approaching to puniſhment for {ander. 


* Becauſe, in all other cafes the deduction of oe from the whole number is ſufficient 


to reduce the thing from an higher to a lower claſs, 
Meaning the Mabſort. 


IF 


79 


89 


Impriſonm'nt 
may be added 


to [courging. 


The blows or 
ſtripes may be 
inflicted from 
the moſt e- 
nient to the 
ſevereft de- 
gree. 
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Ir the Kader deem it fit, in chaſtiſement, to unite impriſonment 
with ſcourging, it is lawful for him to do both, ſince impriſonment 
is of itſelf capable of conſtituting chaſtiſement, and has been ſo em- 
ployed, for the prophet once impriſoned a perſon by way of chaſtiſing 
him. But as impriſonment is thus capable of conſtituting chaſtiſe- 
ment, in offences where chaſtiſement is incurred by their being eſta- 
bliſhed, impriſonment is not lawful before the offence be proved, 
merely upon ſſpicion, ſince impriſonment is in itſelf a chaſtiſement : 
contrary to offences which induce puniſhment, for there the accuſed 
may be hwfully impriſoned upon ſuſpicion, as chaſti/ement is ſhort of 
punt, t; (whence the ſufficiency of impriſonment alone in chaſ- 
tiſement;) and ſuch being the caſe, it is law ful to unite impr iſonment 


with blows. 


Tx ſevereſt blows or ſtripes may be uſed in chaſtiſement, becauſe, 
as regard is had to lenity with reſpe& to the number of the ſtripes, 
lenity is not to be regarded with reſpect to the nature of them, for 
otherwiſe the deſign would be defeated; and hence, lenity is not 
ſhewn, in chaſtiſement, by inflicting the blows or ſtripes upon die- 


rent parts or members of the body. And next to chaſtiſement, the 


ſevereſt blows or ſtripes are to be inflicted in puniſhment for whore- 
dom, as that is inſtituted by the word of Gop in the Koran. Whore- 
dom, moreover, is a deadly fin, inſomuch that lapidation for it has 
been ordained by the Law. And next to.puniſhment for whoredom, 
the ſevereſt blows or ſtripes are to be inflicted in puniſhment for 
wine-drinking, as the occaſion of puniſhment 1s there fully certified : 
and next to puniſhment for wine-drin&ing, the ſeverity of the blows 
or ſtripes is to be attended to in puniſhment for /lander, becauſe there 
is a doubt in reſpect to the occafion of the puniſhment, (namely, the 
accuſation, ) as an accuſation may be either falſe or true; and alſo, be- 
cauſe ſeverity is here obſerved, in diſqualifying the ſlanderer from 
appearing as an evidence; wherefore ſeverity is not alſo to be obſerved 
in the nature of the blows or e. 


Ir 
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Ir the magiſtrate inflict either puniſhbment or chaſtiſement upon a 
perſon, and the ſufferer ſhould die in conſequence of ſuch puniſhment 
or chaſtiſemient, his blood is Middir; that, is to ay, nothing what- 
ever is due upon it; becauſe the magiltfate is authoriſed therein, 
and what he does is done by decree of the Law ; and an act which is de- 
creed is not reſtricted to the condition of /afety. This is analogous to a 
caſe of phlebotomy — that is to ſay, if any perſon deſire to be let blood, 
and ſhould die, the operator is in no reſpect reſponſible for his death; 
and ſo here alſo. It is, contrary, however, to the caſe of a huſband in- 
flicting chaſtiſement upon his wife; for his act is reſtricted to ſafety, as 
it is only allowed to a huſband to chaſtiſe his wife; and an act whichyg 
only allowed is reſtricted to the condition of ſafety, like walking K 
the highway. Shafei maintains that, in this caſe, the fine of blood is 
due from the public treaſury ; becauſe, although where chaſti/ement or 
puniſhment prove deſtructive, it is Katt! Khota, or homicide by' miſad. 
venture, (as the intention is not the agſtruction, but the an ahnen 
of the ſufferer,) yet a ſine is due from the public treaſuſ ; ſince 
the advantage of the act of the magiſtrate extends to the public at 
large, wherefore the atonement is due from their property, namely 
from the public treaſury. Our doctors, on the other hand, ſay that 
whenever the magiſtrate inflicts à right of GOD upon any perſon, by 
the decree of Gop, and that perſon dies, it is the ſame, as if he had 
died by the vjſitation of Gop, without any viſible cauſe ; wherefore 
there is no reſponſibility for it. 
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If a perſon 


die, in conſe- 


| _ of 


chaſtiſement, 


there is no 
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CHAP.. I. 


ARAKA literally means rh ſecretly taking away of another's pro- 
perty. In the language of the law it ſignifies the taking away 
the property of another in a ſecret manner, at a time when ſuch 
property is in cuftody,—that is, when the effects are in ſuppoſed . 

ſecurity 


Definition of 
Siraka. 
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ſecurity from the hands of other people; and where the value 13 not 
leſs than ten dirms, and the effects taken the undoubted property of 
ſome other- than of him who takes them. N 


Cvsrop Ks of two kinds; FIRST, coaltedy by place, that is, by 14 bs of 
-means of ſuch a-place as is generally uſed for the preſervation of pro- we yon oY 
perty, as a houſe, or a ſhop; 8ECONDLY, by perſonal guard, that is, . 


by means of a per/onal watch over ns property. 


Tux primitive ſenſe of S4raka, or (1arciny, namely, ſecretly taking Don of 

away,) includes, (in a legal view,) the beginning and end of the tranſ- quite to — 
action, where the theft is committed in the day- lime, —but the begin- ute 6%. 
ing only, where the theft is committed during the night, when the 
thief ſecretly breaks into the houſe, and then takes away the property 
by open violence. The reaſon of this is that many thefts are com- 
mitted during the night, by the thief forcibly carrying away the pro- 
perty, as at that time the injured perſon cannot obtain any aſſiſtance. 
If, therefore, the circumſtance of the thief's ſecretly breaking into 
the place of cuſtody, or houſe of the proprietor, were not ſufficient to 
eſtabliſh a charge of zhef?, puniſhment would in many inſtances be 
prevented: contrary to where the theft is committed during the 
day-time; for as the injured perſon can then obtain aſſiſtance, thefts 
are never attempted by open violence, at that ſeaſon; and hence, in 
the eſtabliſhment of a theft committed during the day-time, the 
ſecretly taking away includes both the beginning and the end of the 
tranſaction. 


Id the greater ſpecies of larciny, (namely highway robbery) the 
ſecretly taking away is with reſpect to the Imim, whoſe duty it is to 
guard the highways by means of his aſſiſtants: in the inferior ſpecies, 
it is with reſpect to the proprietor, or the perſon who ſtands as his 
ſubſtitute. | 


M 2 Is 


Value of 4 
theft, to in- 
duce puiſh- 
ment muſt be 
ten dirms.. 
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Ir an adult, of ſound underſtanding, ſteal out of undoubted cuſtody 
ten dirms,. or property to the value of ten dime, the law awards the 
amputation of his hand, Gop having faid in the Koran, © Iv a Man 
„ OR WOMAN STEAL, CUT OFF THEIR HANDS:” but regard muſt 
be had to the conditions of ſanity of intellect, and maturity of age; 


| © becauſe independent of theſe criminality cannot be eſtabliſhed, and 
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amputation is the reward of criminality.. It is alſo requifite that the 
property ſtolen be of importance, and not of trifling or inſignificant 
value; becauſe men do not covet property of a trifling nature ; nor do- 
perſons take ſuch property /ecretly, but apenly; wherefore that which 
conſtitutes larciny *, (namely, fecretly taking away,) does not exiſt 
in taking property of a frifling nature, nor does any occaſion for deters 
ment appear therein, as determent 1s regarded only in matters of fre- 

quent occurrence: beſides, the theft of mere tries is uncommon, 
becauſe they are little coveted. It is therefore requiſite that the pro- 

perty for the theft of which the hand of the thief is ſtruck off, be of 
value and importance. Concerning the ameunt of the value there are 

various opinions: according to our doctors it is en dirms : according 
to Shafei it is the fourth of a deendr; in the opinion of Mali4 it is 
three airms. The argument of Mali and Shafe? is that, in the time 

of the prophet,. amputation was-inflicted for the theft of any article 
of the value of a ſhield: now the loweſt value of a ſhield, upon re-- 
cord, is three dirms; and regard muſt be had to the Je, as that is 
. preciſely aſcertained. Si alſo obſerves that the value of the 
deendr, in the time of the prophet, was eſtimated at ce dirms. the 
fourth of which 1s zZhree dirms. Our doctors argue that, in this par- 
ticular, regard ought to be had to the Yig ſtandard, (as this is ſeek- 

ing a means to ward off the infliction of puniſhment, )-becauſe in /e/5 
there is a doubt concerning the criminality ; and doubt operates to 
the prevention of puniſhment. A corroberation of this tenet of 
our doctors is found in a precept of the prophet, viz. There is 


* Arab. Raknal Sdrakla, that is, the pillar of larciny. 


nan LARCINY. 8; 


* amputation far leſs than'a DEENAR, or TEN DIRMs .“ It is 

to be obſerved that the term dirm is cuſtomarily uſed to expreſs coin, L 

from which it appears that the property ſtolen muſt be ten / coined | 

dirms, or ſomething to the value of ten coined dirms, being the ſame as 

is mentioned in the treatiſe of Kadvoree, and alſo in the Zabir Rawdyer;; 

and this is the moſt approved doctrine, as herein regard is had to the: 

completeneſs of criminality.— Hf, therefore, a-perſon were to ſteal to 

the weight of ten dirms-of filver, uncoined, and it fall ſhort, in value, 

of ten coined dirms, amputation is not incurred by him: In the weight 

of the dirm the ſeptimal weight is regarded, [that is, in the proportion 

of ſeven Miſtalt, or 10 drams, to the dirm, ] as this is the uſual- 

weight of it in all countries. What was before advanced—** or pro- 
perty to the value of ten dirms,” means that any thing elſe is to be. 

valued by dirms, although it conſiſt of go/d;—It is alſo an indiſpenſable 

requiſite that the property be taken out of a cuſtody reſpecting which 

there is no doubt, ſince any doubt concerning that circumſtance would 

occaſion the remiſſion of puniſhment, as ſhall be demonſtrated in it's 


proper place. 
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; 
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Tun ſlave and the freeman, with reſpe& to amputation, are upon 4 
1s inn 


an equal footing, as, in the text which occurs upon this head, no diſ- equally upon - 


tinction is made between them; and alſo, becauſe it is impoſſible to hatve — * 


amputation. The limb of a ſlave, therefore, is to be ſtruck off in the 
ſame manner as that of a freeman, in order that men's property may be 
preſerved. | 


7 


* The value of the dirm ſeems to be very indefinite. It is elſewhere [ Vol. I. p. 24.] 
obferved that the dirm is about 2d. ſterling, which preciſely accords with it's relative va- 
lue, (as there mentioned) in reſpect to an Awkiyat of filver. But here we ſee the deendr” 
eſtimated at ten dirms: now a deenar, according to the beſt author ities, is nearly of the 
ſame value with a ducat, namely about ſeven ſhillings ; and hence it would appear that the 
value of the dirm is from eight pence to nine pence ſterling ; and upon this calculation the value 
of a theft, to induce amputation, muſt be at leaſt fx and eight pence flerling, In fact, where 

the eſtimates are ſo various (owing, probably, to difference of times and countries) it is im- 
poſſible to aſcertain any preciſe ſtandard, - 


AMPUTATION - 
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Puniſhment is 
due upon a 
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Aurvrarrox is to be inflicted upon a fngle confeſſion, accord- 


fingle con- ing to Hancefa and Mahommed. Aboo Yonſaf fays that the limb of a 


feſſion; 


and alſo upon 
the teſtimony 
of two ait - 


nefſes. 


:thief is not to be ſtruck off upon a ſingle confeſſion, nor until the 
confeſſion be twice repeated: and it is alſo recorded from Aboo Yooſaf 
that the confeſſion muſt be made twice at two ſeparate fittings | of the 
Kdzee's court, ] becauſe conſeſſian is proof as well as evidence, and is 
therefore ſubject to a ſimilar rule; and as, in evidence, two witneſſes 
are indiſpenſable, ſo in confeſſion, repetition is required; as in whore- 
dom, (for inſtance) where, confeſſion being held ſubje& to the rule of 
evidence, four confeſſions are required, in the ſame manner as four wit- 
neſſes. The argument of Haneefa and Mohammed is that theft is rendered 
apparent by a ſingle confeſſion, which therefore ſuffices, in the fame 
manner as in caſes of retaliation, or puniſhment for ſlander; aud there is 
no ground to judge concerning this from the rule in evidence, ſince by 
the abundance of witnefles, in evidence, the ſuſpicion of falſity is 
leſſened with reſpect to the witneſſes; but a repetition of confeſſion 
is altogether uſeleſs, ſince no ſuſpicion exiſts with reſpect to the per- 
ſon confeſſing, which might be leflened by a repetition of his con- 
feſſion: neither is this repetition of any advantage in precluding a 
ſubſequent retraQtation, as the door of retractation or denial, in a. caſe 
of puniſhment, 1s not ſhut by a repetition of confeſſion; and in a caſe 
of property, retractation or denial are not admitted after confeſſion, 
although it be only once made, becauſe the proprietor is ready to diſ- 
prove it: and the rule of repetition of confeſſion, in whoredom, is 


contrary to analogy, wherefore confeſſion in theft cannot be judged 
upon the ſame principle. 


AMPUTATION is to be inflicted upon the teſtimony of two witneſſes, 
becauſe by the teſtimony of two witneſſes the theft is made apparent, 
and fully eſtabliſhed, in the ſame manner as in all matters of right. But 
it is incumbent on the magiſtrate to examine the witneſſes concern- 
ing the manner of the theft, and alſo the time and place, for the greater 
caution, as was mentioned in treating of whoredom. The thief muſt 


alſo 
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alſo be held in confinement, on ſuſpicion until * witneſſes be fully 
examined. 


Ir a party commit a theft, and each of the party receive ten dirms, 
the hand of each is to be cut off: but if they receive 4% than ten 
dirms each, they are not liable to amputation, becauſe the occaſion 
thereof is ſtealing to the amount which conſtitutes /arciny, namely, 
ten dirms : amputation, moreover, is to be inflicted upon each on ac- 
count of his offence, wherefore regard is had, with reſpect to each, to 
the completeneſs of the ſtandard amount of %, which is ten dirms.. 


SHAR 


Of Thefts . occafica Amputation, and of Thefts 


which do not occaſion it. 


Aururariox is not incurred by the theft of any thing of a zrifing 


wood, bamboos, graſs, fiſh, fowls, and garden- uf; —becauſe Ayee/ha 


has ſaid that in the time of the prophet this puniſhment was not in- 


flicted for ſuch. petty thefts; and alſo, becauſe people are little 
intereſted in things which, although in their own nature /awf#/, yet 


A number 
concerned in 
wy fact are 
a uall 
liable to 3 
niſhment. 


. Amputtation is 
nature, and the uſe of which is allowed among Mufſulmans, ſuch as 


not incurred 
by ſtealing 


things of 
trifling value, 


are in no reſpect particularly deſirable :- beſides, men not coveting 


theſe things, it is not probable that any one ſhould take them without 


the owner's conſent; it is therefore not requiſite to make examples, 


in order to deter people from ſuch thefts ; (whence it is that amputation 


is not incurred by a theft of leſs than ten dirms.). Cuſtody, moreover, , 
with reſpe& to ſuch articles, is defedirve, inſomuch that pieces. of 


timber (for inſtance), are thrown down without the door, and are not 
brou ght: 
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brought within the houſe, unleſs for the purpoſe of making repairs, 
and not with a view to cſſody; and fowls run about at pleaſure, and 
game fly away; and in the ſame manner, things which are naturally 
lawful (ſuch as the articles before- mentioned) are held, in their original 
ſtate, to be common property, and this general participation accaſions a. 
doubt, which operates to the prevention, of puniſhment, Let it be 
alſo obſerved that ſalt dried ſiſb, are here conſidered in the ſame pre- 
dicament as freſb: and in the ſame manner, ame fowls, and gez/e, 
and pigeons are included among the fowl before-mentioned, as the 
precept of the prophet, to wit There is no amputation for rowLs,” is 
general, and extends to all the feathered ſpecies. It is recorded from 
Aboo Yooſaf that amputation is incurred by the theft of any article 
whatever, except water, flowers, and Soorheen *; (and ſuch alſo is the 
opinion of Shafei, )—but the tradition of Ayeeſha, as before recited, 
is in proof againſt them. 


or things AMPUTATION 1s not incurred by the theft of ſuch things as 
23 quickly ſpoil and decay, ſuch as milk, flaſb-meat, or fruit; becauſe of 
the ſaying of the prophet, ** The hand ſhall not be cut off for fleal- 
% ing DATES, PALM-FRUITSfF, or VICTUALS.” By the word 
victualt, mentioned in this tradition, is meant ſuch things as ſoon 
ſpoil, ſuch as victuals cooked or ready for eating, and whatever elſe 
is of the ſame deſcription, ſuch as eb and fruits; but not grain; 
becauſe, if a perſon were to ſteal wheat, (for inſtance) or ſugar, all 
the doctors agree that his hand ſhould be ſtruck off. Shafei men- 
tions that the hand is to be ſtruck off for the theft of al! the articles 
aforeſaid, becauſe of the ſaying of the prophet ** The hand ſhall not be 


* Cowdung dried for firing. 


+ Arab. Keoſa. It is not, properly ſpeaking, a fruit, but a 1 of kernel, weighing 
ſix or eight ounces, and reſembling, i in taſte; the kernel of the hazel nut. It grows at the 


top of the palm-tree, and is a ſort of crown to the pith, each tree bearing only one: it is 
commonly called the cabbage of the palm-tree. 


« firuck 
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&« firuck off for ſlealing DATES or PALM-FRUITS,—but where thoſe 


are kept in a barn*, amputation is incurred by the theft of them.“ 


Our doctors, on the other hand, contend that this ſaying implies no 


more than that the hand of a thief ſhall be ſtruck off for ſtealing dried 
dates, according to what is the general uſage, (for the general uſage 
is to keep dried dates in barns,) and for ſtealing dried dates the hand of 
a thief is ſtruck off according to our doctors alſo. 


AMPUTATION is not incurred by ſtealing fruit whilſt upon the 
tree, or grain which has not been reaped, —theſe not being con- 
ſidered as in cuſtody. 


Tux hand of a thief is not ſtruck off for ſtealing any fermented 
hquor, becauſe he may explain his intention in taking it, by ſaying, 


Al took it with a view to ſpill it;“ and alſo, becauſe ſome fermented 
liquors are not lawful property, ſuch as wine for inſtance, —and con- 
cerning others there is a doubt, as to their being property. 


THE hand is not to be cut off for ſtealing a guittar or tabor, theſe 
being of uſe merely as idle amuſements. 


AMPUTATION is not incurred by ſtealing a Koran although it be 
ornamented . This is the Z4hir Rawdyet. Shafei ſays that by ſtealing 
a KoRAN amputation is incurred, becauſe Kor ans are capable of valua- 
tion, and therefore a ſaleable article. There are two opinions recorded 
from Aboo Yooſaf upon this point: according to one he coincides with 
Shafei ; but, according to another, he maintains that the hand is to 
be ſtruck off for ſtealing a Kor an, where the value of the ornaments 
amounts to ten dirms, becauſe thoſe ornaments are not a conſtituent 


* Arab. Jooreen, a ſort of drying-room., + With gold or ſilver claſps, jewels, &c. 
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the tree, or 


grain upon 
the ſtalk, 
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ſtruments, 
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part of the Kor Ax, and are therefore to be conſidered /epurately. The 
reaſons for the deciſion in the Zabir Rawdyet are laugfold: PIRST, the- 
perſon who takes the KoRAN may plead that his intention, was merely 
to hok into and read it: SECONDLY, a KORAN: is not property, with 
reſpect to what is witten in it; and the cigſlady and. care of it is only on 
account of what is wrilten in it, and not for the ſake of the binding, 
the ornaments, or the paper, theſe being merely appendages, and, as. 
ſuch, not to be regarded: in the ſame manner as if a perſon were to 
 . Neal a ſkin containing wine, the value of the ſkin amounting to ten 
-- ,-» - dirms; in which caſe the hand of the thief would not be ſtruck 8 


and ſo in this inſtance likewiſe. 


er the door p THERE is no amputation for ſtealing the door of a mo/qze, as this 

* za nqt an object of cuſtody, and is therefore the ſame as the door of a 
houſe ;, nay, it is {till leſs the object of cuſtody. than a how/e-door, ſince 
that ſerves for the preſervation of the effects within the houſe ;; 
whereas the door of a ma/que does not anſwer this purpoſe ;; whence it 
is that amputation 1s not incurred by ſtealing ſuch effects as are kept 
within a moſque. | 


or A erucifix AMPUTATION 1s not incurred by ſtealing a crucifix, although it 
A gold, — nor by ſtealing a che/s-board or cheſs pieces of gold, as it 1s 
in the thief's power to excuſe himſelf, by ſaying ©* I took them with a 
view to break and deſtroy them, as things prohibited.“ It is otherwiſe 
with ref] pect! to coin bearing the impreſſion of an idol, by the theft of which 
amputation is incurred; becauſe the money is not the object of worſhip, 
ſo as to allow of its deſtruction, and thus leave it in the thief's power 
to excuſe himſelf. It is recorded, as an opinion of Aboo Too/af, that 
if a crucifix be ſtolen out of a Chriſtian place of worſhip, amputation 


is not incurred; but if it be taken from a houſe, the hand of the thief 
is to be ſtruck off, for in ſuch a ſituation it 1s lawful property, and the 


object of cuſtody. 


Tag 
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Tus hand of a thief is not to be cut off for ſtealing a /ree-born or a free-born 
infant, although there be ornaments upon it; becauſe a free perſon is __ 
not property, and the ornaments are only appendages; and alſo, becauſe 
the thief may plead that he took it up when it was erying, with a 
„view to appeaſe it, or to deliver it to the nurſe.” Aboo Yoojaof lays 
that the hand of the thief is to be cut off where the value of the orna- 
ments upon the child amounts to ten dirmt; becauſe, as amputation 
would be incurred by the theft of the ornaments alone, it is ſo, where 
they are ſtolen along with any thing elſe. The ſame difference 
of opinion obtains where a perſon ſteals a veſſel of fr (for inſtance) 
containing pottage, or any other culinary preparation. It is to be ob- 
ſerved that this difference of opinion holds only where the child is 


incapable of walking or ſpeaking, for ſuch a child is not in it's, own 
power or cuſtody. 


AMPUTATION is not incurred by ſtealing an adult flave, as ſuch or an ad 
an act does not come under the deſcription of theft, being a * * 
tion, or a fraud. 


AMPUTATION is incurred by ſtealing an infant ſlave, as the con- It is incurred 
firuQtion of theft is applicable to this offence: but if this infant flave late. 
be ſuch as can give an account of himſelf, in this cafe amputation is 
not incurred, becauſe an infant of this deſcription is the ſame as an 
adult, in this, that both are equally in their own cuſtody. Aboo 
Yooſaf ſays that amputation is not to be inflicted for ſtealing a flave, 
although he be an infant deſtitute of judgment, and unable to ſpeak. 

This proceeds upon a fayourable conſtruction of the law, becauſe a 
llave is a man in one reſpect, and in this view is not a property, 
although he be ſo in another reſpect. The argument of Haneefa and 
Mohammed i is that this infant ſlave is property, generally conſidered, 
as being capable of producing an immediate profit by the price which 
would ariſe from the fale of him, and alſo of producing a future profit 
by the ſervice to be exacted from him after he becomes capable of ſer- 
N 2 vice; 
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vice; he is therefore property at the ſame time that he is alſo a 


Tux hand of a thief is not cut off for ſtealing a book, whatever be 
the ſubje& of which it treats, becauſe there the object of the theft 


can only be the contents, and that is not property. But yet it is to be 
obſerved that the hand is cut off for ſtealing a book of accounts, becauſe 


there the contents are not the object of the theft, but the paper and 


other materials of WIG the book 1s compoſed, and that is appreciable 
| property . 


Tux hand of a thief is not cut off for ſtealing a cur-dog, becauſe 


ſuch an animal is in it's nature common property *, and not an object 


of attachment; and alfo, becauſe concerning it's being property there 


or a drum, ta- 
bor, pipe, or 


Haltery. p 


It is incurred 
by ſtealing a 
a flute, 


is a difference of opinion among the learned, and this occaſions a doubt 
upon that head. 


Tx hand of a thief is not cut off for ſtealing a drum, tabor, þipe, 
or p/altery ;—according to the two diſciples, becauſe, in their opinion, 
theſe articles bear no price, whence, if any perſon were to deſtroy 
them he is not reſponſible; and according to Haneefa, becauſe the 
perſon: who takes them may excuſe himſelf by ſaying that he took 
them with a view to at them. 


THE hand of a thief is cut off for ſtealing a flute made of Sinnan T, 
ivory, ebony, or box, ſuch as is termed, in the Hindooftdnee dialect, a 


Sakoon, or Sawdn, as fuch is an object of cuſtody, being held in eſti- 
mation, and not of a common nature. 


* Arab. Moo bah-al-aſſil, that i * free to any one to take indifferent. 
©: A ſpecies of hard wood, reſembling lenum vite. 


ys 


FR _ * ws 1 
ne TK 


Pe HR HT 1 —_—_ 


CA. II. LARCIN . 


Tu hand of a thief is ſtruck off for ſtealing a ring ſet with an 
emerald, a ruby, or a chryſolite, as ſuch are rare articles, and not held | 
to be of an indifferent nature among'Mufſudmans; neither are they © 
undeſirable; ſuch articles, therefore, are the lame as fuer or gold, 


Tun hand of a thief i is anch aff; for ſtealing utenfils made of 
oath ſuch as a platter or a door (When not {et in a toall) of a trunk, 
(although the hand would not be ſtruck off for ſtealing a piece of 
timber,)—becauſe theſe articles derive an intrinſic value from their 
faſhion, and are therefore objects of cufiady : contrary to matti, as in 
theſe the''wwortmanſhrip. does not exceed the value of the material of 
| which they are compoſed, for which reaſon matts are ſpread in places 


ors og ſet 
with — 


or conode 


where they are not in cuſſody: the learned, however, agree that am- 


putation is incurred by ſtealing Baghdad matts, as in hee the value 
of the workmanſhip: exceeds: that of the article. It is to be obſerved, 
that by ſtealing a dbor, or other article of timber not ſet in the wa// 
of a houſe, amputation is incurred where ſuch door or other article is 
ſo light as to admit of one man carrying it away, as eee; _ not 
covet ahi of e ———_ are not 2.91 I8 rant is oh 


A BREACH of raft 15 ſt a ava Weng dy” property com- 
mitted to his charge, does not induce amputation; as a aepofit is not 
in cuſtody of the proprietur. In the ſame manner, the hand of a 

7 +000 of ane who 2 e n mne is not * off, as 


Winbie | 


Meaning any articles which are conftrutted of ſplit 8 or bamboos. 


+ Kab. Khidntt : (part; Köchin. ) Itin this place evidently means breach of truft by the 
context, but it bears a variety of other meanings, ſuch as to decei ue, to betray, &c. 


lt is difficult to diſtinguiſh between rapine and robbery ; but this and the next fol- 
lowing term, (like Ghaſb, or Apel of property,) os. perhaps, a reference | to practices 
Aer pd the N a 
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the act of ſuch is not h, ſince thoſe carry away the property qpenly, 
and not in a ſecret manner; and the prophet has ſaid, The hand of a 
4% /PLUNDERER, ora SNATCHER AWAY f property, ar a BREAKER 
46 OF Ar Rus, is not to be rut . 8 | 


3 Tux hand of a Nib4/þ, or plunderer of the dead, is mot ſtruck off. 
find This is the opinion of Haneefaand Mohammed. Abus Yooſaf ant Shaft 
Hold that amputation is incurred upon a N44/þ, becauſe the prophet faid 
% over flealeth a winding-fheet his hand ſhall I cut f; — and alſo, 
becauſe a winding- ſheet is an object of .cuffody, and appreciable pro- 
petty : the hand, therefore, is ſtruck off for ſtealing it. The argu- 
| ments of 'Haneefa and Mohammed upon this point are twofold: Frust, 
the prophet has ſaid . The hand of a MooxnT AFEE ir not to be out t; 
and, in the dialect of Medina a plunderer of the dead is termed a Mooth- 
taſer: s αOο , concerning the property in a winding- ſheet there 
is a doubt; becauſe the decea/ed is certainly not the proprietor, as a 
corpſe is mere dead matter; and his heir is not the proprietor, as the 
neceſſity of the deceaſed precedes the inheritance of his heir; and 
there is alſo an uncertainty of the deſign of amputation (namely warn- 
ing, or deter ment,) being obtained in this caſe, as this is a fact of rare 
occurrence. With reſpect to the declaration of the prophet, quoted 
by Yoofaf and Shafei, it is to be conſidered merely as a threat. The 
ſame difference of opinion prevails in a cafe of ſtealing a winding- 
ſheet from a mauſoleum, having a door ſecured by a lac: or where 
a winding-ſheet is ſtolen out of a coffin whilſt upon a journey *. 


or from the THERE is no amputation for ſtealing from the public treaſury, 
[ag ee, becauſe every thing there is the eommon property of all Muſſulmans, 
and in which the thief, as a member of the community, has a ſhare. 


* That is, whilſt carrying to the family place of interment, which may ſometimes be 
at the diſtance of ſeveral days journey, in which caſe the corpſe is put in a coffin; for 
otherwiſe the coffin is not uſed, 


Ip 
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In æ penſon) ſtaal from property of which: ho:is.in part owners. in of from ro- 
this caſe amputation is not: to be-inflited.; 7, | | | |. | 4 Hhich the 


Mare 
I a creditor ſteal from the a of his-dchtar, to the amaunt e a cee 


of his debt, amputation is not incurred, becauſe this is not A, but; 77 r 
only an exertion; of: his right: and a deferred debt * is the ſame as any ter. 
undeferred; with reſpett to this rule; The: ſame-rule- obtains. where a2 
_ perſon. ſteals:any: thing which. is originally his, own property , becauſe 
à man has a right in whatever is, his-own.. But if a creditor ſteal from 
his debtor any articles: of his chattel property [that is, goods or off ex7s, ] in 
this caſo amputation is tobe: ĩnfficted, becauſe a creditor. is not at liberty 
td take his right out of the: debtor's: goods: or effects, except by ſelling 
them, with the debtor's conſent, and reimburſing himſelf out: of the 
price. It is recorded from: Auun Noa that here: likewiſe amputation 
is not incurred, becauſe many of the learned hold that a creditor: is at 
liberty to ſeize the effects of his debtor for the purpoſe of obtaining his 
right, or by way of pledge. To this our doctors reply, that as this 
opinion is not ſupported by any authority, taking the goods as a 
ſatisfaction, or in the manner of a pledge, is not admitted without a 
plea: but, if the creditor ſhould make a plea, by ſaying I took theſe 
effects of my debtor only as a pledge in ſecurity of my right, 
or,. —“ as a ſatisfaction for my right, —in this cafe puniſ ment is 
remitted, becauſe he appears to have proceeded: under a conception 
grounded upon the oppoſite opinion of Ab⁰ Hoa, as above recited: 
The ſame difference of opinion alſo obtains if the right of the creditor 
conſiſt of dme, and he ſteal deendrs, ſome holding that he incurs am- 
putation, as. the deendrs are not his right, - whilſt others maintain 


. Hab. Dyne-Moujil, meaning a debt in the payment of which a delay is allowed for 
a certain ſpecified time, in oppoſition to a Dyne Mhotjil, or EE ENTERS 


able upon demand, 
+ As having been, borrawed of him by 8 
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that his hand'is not to be ſtruck off, becauſe money, OO dirms 
and deendrs) is all of one and the fame nature. | 


—_— Ir a perſon ſteal any particular article, and ſuffer amputation of 
Aiaed.ravice, his hand for the fame, and after returning the property ſtolen to the 
for ſtealing 


the fame . Proper owner, again ſteal that ſame article, without its having under- 
2 53 gone any change in the interim, his foot is not to be ſtruck off for 
ſuch repeated theft. This proceeds upon a favorable conſtruction of 
the law. Analogy requires that his foot be cut off; (and there 
is an opinion of Aboo Yooſaf recorded to this effect; and ſuch alſo is the - 
doctrine of Shafei;) becauſe the prophet has ſaid If he again ſteal, 
let amputation be again inflifted upon him; where no manner of diſ- 
tinction is made with reſpect to the article ſtolen in the ſecond theft 
being the ſame as that which was ſtolen in the fr, or not, as the 
fecond is a complete theft the ſame as the fit, and even more atrocious, 

_ inaſmuch as the thief, having already ſuffered puniſhment, yet dares to 
repeat the very ſame offence. The offence is indeed the ſame as if 
the owner were to {ell the article ſtolen to the thief, and again to pur- 
chaſe it of him, and the thief then to ſteal it of him a ſecond time. 
But the reaſons for a more favourable conſtruction of the law herein 
are wo- fold:— IRST, in conſequence of the amputation of the thiet's 
hand, the protection * of the thing ſtolen ceaſes, that is, in conſe- 
quence of cutting off the thief's hand, the article ſtolen no longer 
remains protected in behalf of the right of the individual, (as ſhall be 

f hereafter demonſtrated ;)—and although, on returning it to the 
owner, it revert to a ſtate of protection, yet an apprehenſion of the 
protection having ceaſed ſtill remains, judging from unity of right of 
property and of ſubject, and from the exiſtence of the cauſe of the 
failure of protection, —that is, judging from the circumſtances of this 
property being that ſame individual property the protection of which 
had been already deſtroyed by the former theft and ſubſequent puniſh- 


* Arab. Iſmut, Our lexicons give Tutamen as the original and Caſtitas as the occaſional 
Meaning of it. 
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ment,—and of the preſent proprietor being the "oc who was formerly 
proprietor, —and of the cauſe of the failure of protection (namely, 
the amputation already inflicted) being ſtill exiſtent : contrary to the 
caſe adduced by Shafei, becauſe in that caſe the right of property has been 
of a different nature, as being derived from a dj ferent ſource * ;— 


SECONDLY, the repetition of the theft of the ſame article by the ſame 


thief, after his hand being cut off, is a circumſtance of rare occurrence; 
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wherefore the infliction of puniſhment a ſecond time can anſwer no 


end; for the end of puniſhment is to reſtrain from guilt; and that 
end 1s obtained without a ſecond infliction. of puniſhment ; the caſe in 


queſtion being analogous to one where a perſon; who had been puniſhed 


for ſlander again accuſes the ſlandered perſon of the ſame fact of 


whoredom with which he had before charged him, in which 1 in- 
ſtance a ſecond puniſhment is not incurred by ſlanderer; and ſo here 
likewiſe. What is now advanced proceeds upon the ſuppoſition that 


the thing ſtolen does not undergo any change after being returned to 


the owner: — but if it be changed from it's former ſtate, (as if a 
perſon were to ſteal thread, and ſuffer amputation, and return the 


thread to the owner, and the thread be afterwards woven into ciosh, 


and the thief ſhould then ſteal the cloth, ) the thief's foot is cut off, 


becauſe the thing ſtolen, has been altered by weaving; (whence it is; 
that if a perſon ſeize a parcel of thread by Ghaſb,. [uſurpation, ] 
and weave the thread into cloth, he becomes proprietor of the cloth 


in conſequence of weaying it :—and this is an example of change, 
applicable to any ſubje& whatever :) and where the thing ſtolen under - 
goes a change, the doubt ariſing from unity of ſubject, and amputa- 
tion on account of the former theft of it, is removed ; wherefars 
arnputation. is repeated, by cutting off the foot. 


*The ſource or cauſe of the Ia right of property being purchaſe from the thief, which 


unleſs it have 
undergone a 
change \ in the 
interim be- 


- tween the 


thefts. 


is totally diſtin and different from the cauſe of the fe * or right of property, 


whatever that may have been. 
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Of Hirz, or Cuſtody; and of king g away ee thence. 


Ir a perſon ſeat any thing from the property of his father, mother, 


There is no 
1 or ſon, his hand is not cut off; becauſe any of thoſe is at liberty, by a 
from ©” mutual right of uſufrudt*, to take and uſe the property of the other; 
or chi; and alfo, becauſe the effects of either of them is held, in virtue of this 
mutual right, to be within the cuftody of the other: and in the 
or from any fame manner, if a perſon ſteab from the property of his relation within 
fen; the prohibited degtees, his hand is not cut off, for the /econd' of the 
above reaſons : contrary to the caſe of perſons who are merely friends, 
for if one of thefe were to ſteal from the other, his hand is cut off, 
finee his act of heft puts an end to their friendſhip.. What is now 
ſtated reſpecting the caſe of theft from a relation within the prohi- 
bited degrees is contrary to the doctrine of Shafe?, he accounting the 
affinity of all except parents and children to be a difant affinity, as 
was before mentioned, in wn of the e of ſlaves. 
<< Ss Ir a perſon ſteal, out of the houſe of his relation within the pro- 
Pabel hibited degrees, the effects of a ſtranger, his hand is not cut off; 
relation's but if he ſteal the effects of a prohibited relation out of the 
It is incurred ſfranger's houſe, his hand is ſtruck off; becauſe in the former 
Mayen. Oi caſe the theft is not a violation of cuſtody whereas in the Larter it 


bited relation 18 ſo. 


in a ſtranger's 
houſe; 


Aab. Inbiſat, literally meaning & a mutual lberty.“? 
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Iv a perſon commit a theft upon the property of his foſter-mother, or from = 


his hand is cut off. This is the Zabir Rawdyer. It is recorded from 
Aboo Yooſaf that his hand is nor to be cut off, becauſe men are at 


liberty, at all times, to enter their foſter-mother's apartments without 


form or permiſſion: contrary to the caſe of a foſter- er; for the 
reaſon which operates in the inſtance of a foſter- mother does not here 
exiſt, The ground upon which the Z4hir Rawdyet proceeds herein 
is that although probibitian ſubſiſt between a man and his foſter- 
mother, yet there is no relatiamſbip between them; and the prohibi- 
tion which exiſts independent of affinity (ſuch as that occaſioned by 
<ohoredom, or touching in lu ,) has not the full effect of prohibition 
by affinity, whence, if a man were to ſteal any thing out of the houſe 
of the daughter of a woman with whom he had committed whore- 
dom, his hand would be cut off, although between him and the 


daughter prohibition exiſt. By ſtealing, therefore, from the property 


nurſe, 


of a foſter-mother, amputation is incurred. The foundation of this is 
that foſterage is not commonly a thing of natariety, wherefore men 


have not a mutual right of uſufruct with their /fofer-mothers,” in or- 
der to avoid giving room for ſuſpicion : contrary to the „ r e 
ſubſiſts with INT to the natural! mother. 


Ir, of a buſhavl and wife, either party ſhould ſteal from the pro- 
perty of the other,—or a flave from the property of his maſter, or 
of his maſter's wife, or of his miſtreſs's huſband, in none of theſe 
caſes is amputation incurred, becauſe in all of them the thief is, by 
cuſtom, at liberty to enter the houſe or apartmeht of the proprietor. 
If, moreover, in the fame caſe of a huſband and wife, either were to 
ſteal any thing from a place of cuſtody belonging excluſively to the 
other, (as if, out of an apartment ſolely. reſerved to the other's uſe, 
and in which they do not both refide,) in this caſe alſo the hand of 


See Bock II. chap. 2. 
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the thief is not cut off, according to our doctors, (who in this in- 
ſtance differ from the opinion of SH ei,) as there is a mutual right of 
uſufruct between huſband and wife, both according to cuſtom, and 
alſo by conſtruction, for the contract of marriage demonſtrates this mu- 
tual right of uſufruct between them. This diſſent of Shafei, in th 
preſent caſe, correſponds With his difference of opinion with reſpect 
to giving evidence; for the evidence of a huſband or wife regard | 
ing each other is not admitted by our doctors; but by wage it is | 

| ade. 


ot: * . 
nor by a Ira modes ſteal from the property of his Mo#47b, his hand is 
ing from his mot ſtruck off, becauſe a maſter has a right in his Mok4t1b's acquiſi- 
Mekdtib. tions. And in the ſame manner, the hand of a thief is not cut off 


who ſteals any thing out of publick Plunder, becauſe in that he has a 
ſhare. This ts with its Nef is n from Allee. 


— 


Two different cus ropv is of two dies FIRST, / that which Dn is cuflcdy frei it 
"=" own nature, ſuch as a houſe or Sera; “; s8CONDLY, cuſtody, by per- 
ſonal guard.—( The compiler of the Heudya obſerves that cuſtody 
is an indiſpenſable requiſite to the eſtabliſhment of larciny, | fince 
without cuſtody the circumſtance of ſecretly taking away cannot be 
eſtabliſhed.) Thus caſody is ſometimes conſtituted by place, that is by a 
place conſtructed or appointed for the ſafe keeping of goods and effects, 
ſuch as a houſe, ſhop, tent, or trunk ;, and it is alſo ſometimes conſti- 
tuted by perſonal guard, that is, by perſonal watch over, the pro- 
perty, ſuch as if a man were to ſit in the middle of the highway, or 
in a moſque, having his effects near him, in which caſe thoſe effects 
are in 4eep or cuſtody ; and the prophet once cut off the hand of a per- 
ſon who had ſtolen a quilt from underneath, the head of Swan, 


whilſt he lay aſleep in a moſque. It 1s to be obſerved that an article 


* A quadrangular building, having ſheds or houſes all opening into the ſquare within. 


A high wall ſurrounding the whote forms the back of the houſes or ſhops ; and the ny 
entrance is by one or (at molt) two gateways, 


I which 
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which is in cuſtody by. place, is not in cuſtody by perſonal guard: 
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and this is approved, ſince that article is in cuſtody, | without any 
perſonal guard, by the cuſtody. of place, (ſuch as a houſe, and ſo 
forth, ) although that place be without a door, or have a door ſtanding 
open, (hence if a perſon ſteal any of the furniture from that place, 


his hand is cut off,) becauſe a houſe or ſuch other edifice is erected for 
the purpoſe of ſecurity. The hand, however, is not to be cut off unleſs 
the article ſtolen be carried out of the houſe, for until that happens it is 
conſidered as in the hands of the maſter of the houſe : contrary. to things 
in cuſtody by perſonal guard, for here: the thief's hand is ſtruck off 
for the mere taking, as on the inſtant of ating. the property of the 
proprietor is deſtroyed ; wherefore the larciny is completed by the 
taking alone. It is to be further obſerved that no diſtinction is here 
made between the keeper being aſeep or awate, or the effects being 
under him, or near him: and this is approved; becauſe a perſon. ſleep- 
ing near his effects is accounted to be walching them, in common ac- 
ceptation; upon which principle it is that a truſtee or borrower is 
not reſponſible,. here the truſtee ſleeps near the depoſit, or the 
borrower. near the article borrowed, in caſe. of any accident befalling 
it, becauſe their ſleeping is not held a deſertion of the charge of that 


property : contrary to what is adopted in the Fatdvee , for in ſome 
decrees it is ſaid that if the truſtee or the barrower lie down with the. 


* or the loan under his head, and it be ſtolen, he is reſpoakible. 


Ir a 0 teal > rage out : of a place which chendes 1 
ſuch as a houſe,—or from a place which does 10 conſtitute: cuſtody, 
whilſt the proprietor is near and has them within his guard, —his hand 


is ſtruck off, becauſe he has Aalen property from one og the two. * | 


cies of Ws > 
* 
* A calltion of decrees or deciion of the hieran drt or b. There 
ana mm EL 46 * 
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Ir a perſon ſteal property out of a hath, or from a houſe which 
the owner allows all men indifferently to enter, his hand is not to be 
cut off, becauſe general acceſs is allowed to a bath by cuſam, and to 


a houſe by a particular permiſſion, whence there is a doubt with 
reſpect to ſuch a place conſtituting cuſſody. This is where the things 
are ſtolen out of the bath or houſe during the exiſtence of ſuch gene- 
ral leave of ingreſs: and the ſame rule applies to ſhops or Caraven- 
Seren, becauſe the maſter allows men to enter a ſhop or Caraven- 
$erai :—but yet, if a perſon were to ſteal any thing therefrom during 
the night, his hand is to be cut off, as thoſe places are conſtrued for 
the protection of property, and people are e to 1 in 


the 1 only. | | 


Ir a perſon ſteal goods out of a moſque, and the proprietor be near 
thoſe goods, the hand of the thief is ſtruck off, as they are under 
cuſtody by per/onal guard: but if a perſon ſteal goods out of a bath or 
houſe the owner of which allows people to enter #, and the proprie- 
tor of the goods be near them, the thief's hand is not cut off, "The | 
difference between a moſque, and the bath or houſe now mentioned, 
is that a moſque is not erected with a view to the ſecurity of pro- 
perty, wherefore cuſtody is in that cafe regarded as conſtituted by 
perſonal guard, and not by means of the place: contrary to the houſe 
or bath, as theſe are canſtructed for the purpoſe of ſecurity, wherefore 
cuſtody there is not regarded as depending upon perſonal guard: 
and concerning ſuch a place conftituting cuſtody there is a doubt, on 
account of the general permiflion of ingreſs; for which veniſon the 
thief's hand is not ſtruck off. 


Amputatian Ir a gueſt ſteal the property of his hoſt, his hand is not cut off, as 
2 6% the houſe of the hoſt is not a place of cuſtody with reſpect to the 
1 his 40% gueſt, becauſe the gueſt is allowed to enter it, —and alſo, becauſe a 

rok gueſt is as an inbabitant of the houſe of his hoſt ; the act of the gueſt, 


therefore, is treachery, or breach of truſt only, and not zhef?. 


4 


IF 


c i _LAKBECTHE. mg: 
If a perſon ſteal any thing in a Sera), and do not carry it entirely ne OY. 


out of ſuch Sura s, his hand is not eut off;/ becauſe the whole Sera ue the * 
is one place of cuſtody, wherefore it is requifite to the eſtabliſhment ed our r 
of the theft that the thing ſtolen be carried quite out of the Scr] the outer 
and alſo, becauſe the Sera; and whatever it contains is in the bandes 

of the maſter of it, by conſtruction, Wherefore there is à doubt | 
whether the thief has yet conveyed it awayc. | If, however, the Sera unleg the $j- 
be one of thoſe hieb contain a. number of independent habita- cy com 
tions, the occupiers of which have no common uſe of the area or firefted. 
ſquare, excepting merely as a paſſage' or theroughfare, and a perſon 
| were to ſteal any thing out of one of theſe habitations, and-carry it 
forth into the area, his hand is to be cut off, becauſe every one of 
theſe habitations is (with reſpect to the inhabitants) a ſeparate place 
of cuſtody; for which reaſon, if one of theſe were to ſteal any thing 
out of the lodge or habitation of another, he incurs amputation... 


Ir a thief break through the wall of a houſe, and enter therein, Caſes of ler- 
and take the property, and deliver it to an accomplice ſtanding at the blen. 
entrance of the breach, amputation is not incurred by either of the. 
parties, becauſe the thief who entered the houſe did not carry out the 
property; and that property, before his coming oui, fell into the poſ- 
eſſion of another, whieh poſſeſſion is regarded; and the other thief 
has not committed any violation of cuſtody, as he did not enter into 
the place of cuſtody; and hence the full ſenſe of larciny is not appli- 
eable to the act of either of them. It is recorded from Aboo Yoo/af 
that if the thief who goes wwrthm the houſe put his hand rh5rengh the 
breach, and the thief without thus take the property from him, the 
hand of the former is cut off: but if he who remains vu,“ put his 
hand through the breach into the houſe; and thus take the property from 
him who is z0ih1n, each of them incurs amputation. This example 
is founded. upon another which will be hereafter recited.—-If the 


That is, out of the outer gate of the quadrangle. : =” 
6 thief. 
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off. Ziffer ſays that his hand is not cut off, becauſe the act of throw- 
ing the property out upon the highway affords no pretence for am- 


being all aiding therein, in the ſame manner as in the greater ſpecies of 


LARCINY. Book VII. 
thief within throw the property out, through the hole, into the high- 
way, and then come forth, and take it away, his hand is to be cut 


putation, any more than if he were to go away without carrying off 
the property, or than if another perſon were accidentally to come 
and carry away the property from the place into which it has been 
thrown, which would not occaſion amputation. Our doctors aſſert 
that the throwmg out of the property is a contrivance commonly 
practiſed by thieves, as it may be impoſſible for a thief to get out 
with the goods or effects in his hand, —or, in order that the thief 
may be unincumbered, and at liberty, either to oppoſe the inhabitants 
of the houſe, or to eſcape; and as, in the caſe in queſtion, the property 
does not fall into the poſſeſſion of any other perſon, the throwing out 
and carrying away are both. conſidered as ane act. But where the 

thief comes out of the houſe, and goes away without carrying off 
the property, he ſtands as the deffroyer of that property, and not as a 
thief. And if the thief load the property upon an aſs or other animal, 
and leading the animal, thus take the property out of the houſe, .in 
this caſe his hand is cut off, becauſe the motion of the animal is re- 
ferred to the thief, on account of his /eading or Han him. 


= 


Ir a party, or band of robbers, come within the # ws of cuſtody of 
any perſon, and ſome of them take away the property whilſt the 
others ſtand by, they all incur amputation. The compiler of the 
Hediya remarks that this proceeds upon a liberal conſtruction of the 
law ; for analogy would ſuggeſt that thoſe only incur amputation 
who take and carry out the property, (and ſuch is the opinion of 
Ziffer,) becauſe, as they take the property out, the definition of larciny 
applies only to them. Our doctors, however, aſſert that they are all, 
by conſtruction, equally concerned in carrying out the property, as 


larciny, (namely, highway robbery,) where ſome take the property, 
| ; | whilſt 


c. Lane 8 


whilſt others ſtand by prepared for an attack; becauſe it is cuſtomary 
for ſome to carry off the property, whilſt others ſtand ready, with 
arms in their hands, to reſiſt the proprietor ; if, therefore, theſe: were 
not liable to amputation, the door of puniſhment would be cloſed. . 


Ir a perſon make a breach in the wall of a houſe, and extend his 
hand through, and in this manner take any thing out, till his hand 
is not ſtruck off. This is the Z4hir Rawdyet. Aboo Yooſaf has ſaid 
that his hand is to be ſtruck off, becauſe he has taken the property 
out of a place of cuſtody, and as this is the deſign of theft, his en- 
trance into the place of cuſtody is not requiſite; in the ſame manner, 
as where a thief puts his hand into the cheſt of a banker, and takes 
out money, il haut himſelf entering the cheſt; in which cafe he 
forfeits his hand; and ſo here likewiſe. The reaſon for the decifion 
in the Z4hir Rawdyet is that the eſtabliſhment of larciny reſts upon a 
complete violation of cuſtody, in order that no doubt may remain re- 
ſpecting it; and the violation of cuſtody is completely eftabliſhed only 
where the thief enters the place of cuſtody, and where the place ad- 
mits of this being ſuppoſed: as, therefore, it is cuſtomary for thieves 
to enter into the place of cuſtody, regard muſt be had to that cir- 
cumſtance. It is otherwiſe in the caſe of a cheſt, as there the hand 
only can be introduced, and not the whole perſon: it is otherwiſe, 
alſo, in the caſe before obſerved, of ſome thieves carrying away the 
property whilſt others ſtand by, prepared to Wee the . as 
this is the cuſtom of thieves. 


Ir a perſon keep his money in his ſleeve, and tie a knot upon it, in Caſes of theft 
ſuch a manner that the knot is on the owtfide, and a cutpurſe come, IG 
and tear off the part of the ſleeve which contains the money, and take . 
it away, he does not incur amputation. If, however, a perſon keep his 
money in his ſleeve, and tie a knot upon it, in ſuch a manner that 
the knot is ide the ſleeve, and a cutpurſe carry it off by putting 
his hand ander the fleeve and tearing off the part which contains the 

Vo“. II. P money, 


Amputation 
is not incur- 
red by ſteal- 
ing one out 
of a ſtring of 
camels; or a 1 
camel's load, 
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money, ſo taking it away, in this caſe his hand is to be ſtruck off, 

as he here introduces his hand within the place of cuſtody, (namely 
the ſleeve) whereas, in the former inſtance, he took the money from 
without. If, on the other hand, he do not tear away the part which con- 
tains the money, but open or untie the knot, and ſo take away the 
money, the rule is reverſed; that is, in the þr/t of theſe caſes his hand 
is cut off, but not in the /econd. The reaſon of this is that, in the 
former inſtance, where the knot is on the ouz/ide, by opening it the money 
falls within the fleeve, whence he is under a neceſſity of putting his 
hand within the ſleeve, in order to take it away; amputation is therefore 
incurred, becauſe here he takes the money out of a place of cuſtody, and 
thus commits a violation of cuſtody : but in the latter inſtance, where 
the knot is ide the ſleeve, by opening it the money appears outſide the 
ſleeve ;. and as he thus takes it from the euz/ide, and not from within, his 
taking it is not a violation of cuſtody ; his hand, therefore, is not cut off, 
as he has not committed a violation of cuſtody. It is to be obſerved that, 
by the word Hirrit, in this work, is to be underſtood merely the place 
where the money is depoſited in the fleeve, not a ſeparate bag or 
purſe. It is recorded from Aboo Yooſaf that in all theſe caſes ampu- 
tation is incurred, becauſe the property is in cuſtody, — with tbe proprie- 
tar, in the one caſe, and in his ſleeve, in the other. Our doctors, on 
the other hand, aſſert that the cſtady, in the caſe in queſtion, is con- 
ſtituted by the perſon's /eeve, as he truſted in it for ſecurity; and his 
deſign in putting the money there is convenience, in going from 
place to place, and eaſe whilſt at reſt; wherefore the ſecurity of it is 
not his deſign, his ſleeve not being conſidered as a bag. | 


Ir a perſon. ſteal one out of a firing of camels, or ſteal a load from 
one of them, his hand is not cut off, becauſe with reſpe& to the camel 
or the load being in cuſtody there is a doubt. The reaſon of this 
is that the deſign of the drivers and riders is convenience upon the 
journey, and the tranſportation of their goods, and not the ſecurity or 
protection of them. If, however, there be a perſon attending the loads 
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for the purpoſe of looking after them, the learned ſay that in this caſe 

the hand of the thief muſt be cut off. If, alſo, the thief break open the lg the | 
package, and take its contents, his band is ſtruck off, becauſe in ſuch broke open. 
a caſe the package conſtitutes the cx/fody, as the deſign in putting the 

goods there is the ſecurity of them, in the fame manner as a ſleeve; in 

this caſe, therefore, the definition of theft, namely, taking property 
from cuſtody, is applicable; and ſuch being the yy his hand is cut off 


of courſe. 


Ir a perſon ſteal a bag or package, containing goods, from a place Caſe of theft 
which does not conſtitute cu/fody, (ſuch as the hrighway,) whilſt the — 
proprietor of the effects is watching or ſleeping near them, his hand 
is ſtruck off, becauſe thoſe goods are in cuſtody by means of the guard 
of their owner, as regard is had to the cuſtomary mode of watching 
things, and the owner of the bag ſitting near or ſleeping upon it is ac- 
counted to be in guard of it by cuſtom :—his ſleeping near it is 
alſo, from cuſtom, accounted | as guarding it;—this is approved 
doctrine, 


CHAP. IV. 


Of the Manner of cutting off the Limb of a . and 
of the Execution thereof. 


Tur right hand of a thief is to be cut off at the joint of the wriſt, For the firt 
and the ſtump afterwards cauteriſed. The amputation is on the tes oy hg 
authority of the text of the Koran formerly quoted; and it is to be to be truck 
the right hand, on the authority of the reading of Dn Maſdood, who gh 

reads the paſſage alluded to cuT orr THEIR RIGHT HANDS.” 
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The amputation is particularly directed to be performed at the wriſt, 
becauſe the word YE D, in the Koran, ſignifies the whole arm up to 
the /houlder, and as the wrift joint is incloſed therein, that is certified, 
wherefore in that ſenfe the text is followed :—moreover, it 1s related 


of the prophet, in the Na#/-Saheeh, that he ordered the hand of a 


and, for the 
ſecond, the 


27 fo fool; N 


nod at 1 5 
thief is to be 
impriſoned. 


thief to be ſtruk off at the wrift. The cautery is to be applied to the 
ftump; becauſe of a precept of the prophet, ** Cut off the hand of a 
& thief, and cauteriſe the part; —and allo, becauſe, if the cautery 
were not applied, the amputation might prove deſtructive; and pu- 
niſhment is inflicted with a view to warning and determent, but not 
for deſtruction.— If the thief who has thus been deprived of his hand again 
commit a theft, his left foot is to be cut off. If, however, he again 
be guilty of theft, a third time, he is not to ſuffer any further muti- 
lation, but muſt be impriſoned, and held in confinement, until he re- 
pent. Concerning the time ſufficient to effect and confirm ſuch 
repentance there are various opinions; ſome ſaying that this is to be 
left to the judgment of the Imdm or Kdzee;—others, that the im- 
priſonment ſhould be for one year; —and others, that it ought to be 
until death ;—whilſt others, on the other hand, maintain that he is to 
be held in durance until ſuch time as repentance be aſcertained from 


his converſation and behaviour. What is here advanced, —** if he be 


again guilty of theft, a third time, he is not to ſuffer any further muti- 
ow lation, but muſt be impriſoned,” &c. proceeds upon a favourable con- 
ſtruction of the law :—and our modern doctors ſay that Tazeer, or 
diſcretionary correction, may alſo be inflicted, Shafei ſays that, for 
the 7hird offence the left hand is to be cut off, and, for the fourth, 
the right foot, becauſe the words of the prophet are If a man com- 
mit a theft cut off one of his limbs; and if he again commit the ſame, 
cut off another limb; and if he again commit the ſame, a third time, 
cut off another limb; and if a fourth time, another; and if he com- 
mit theft a fifth time, put him to death.” There is alſo an ordi- 
nance of the prophet, ſtill more particularly according with the tenets 
of Shafei upon this head, which is mentioned by Abos Hareera, who 
reports 
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reports the prophet to-have ſaid, **, Whoever commils a theft, his right 
& hand is to be cut off ; and if he again commit theft, his left foot ; and 
M again, his left hand; and if again, his right foot: becauſe the third 
«© theft is an offence in the ſame degree as the firſt, and is even more atro- 

&* cious; wherefore for the third offence. the lau awards puniſbment in 
&« a ſuperior degree.” The arguments of our doctors upon this point 
are threefold: rixsT, Alce has declared, reſpecting a perſon who had 
been a third time guilty of theft, * }hilft I live by the favour of God, 
&. ſhall I not leave him a hand with which to feed himſelf, or a foot with 
4 which to walk? —the propriety of which declaration being diſ- 
puted by ſome of the companions, Alee argued the point with them, 
and overcame their ſcruples; wherefore they all ſubſcribed to his opi- 
nion, and conſequently. the whole of them are agreed concerning it: 
SECONDLY, the amputation of the left hand in the hid inſtance, 
and of the right foot in the fourth, is in fact a deſtruction of the 
thief, ſince by cutting off the left hand he is totally deprived of one 
faculty, and puniſhment is inſtituted with a view to determent and not 
to dſtruction: THIRDLY, the repetition of theft a third time is a thing of 
rare occurrence, and determents are inſtituted concerning things which 
are of frequent occurrence. It is otherwiſe in retaliation, with reſpect 
to the members of the body ; for as that is a right of the individual , 
ſo the individual is to exact it, as far as may be practicable, on "47 
own behalf. As to the tradition adduced by Shafti, it is either 
unworthy of being ſeriouſly regarded, (as having been ridiculed by 
Tahdvee,)-or elle it is to be. conſidered 22 as a wh 


Ir the left 4b y or right foot of a thief be . or have been The 17 hang 
loſt by accident, his right hand or left foot muſt not be cut off, ſince ® 74897 foot is 


not to be am 


by the loſs of theſe he is deprived of one of his faculties of walking putated in de- 


or carrying. In the ſame manner, the right hand of a thief muſt KA 


not be cut off where the thumb or oy two e of the left hand */? four. 
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are loſt or uſeleſs; becauſe in ſuch a ſtate the hand is held to be in- 
capable of performing its offices: but if only one finger of the left | 
hand be uſeleſs or loſt, the right hand may be cut off, becauſe there 
is no apprehenſion of the hand being diſabled from carrying, by the 
deprivation of one finger only.—lt is otherwiſe where there are #20 
fingers wanting; as uo fingers are held to be equivalent to a 7humb, in 
reſpect to the capacity of carrying; hence from the want of them it is 
to be apprehended that the hand is uſeleſs. 


An execu- 2 - EY 
— Ir the magiſtrate order the executioner to cut of the right hand of 


ing off the 1% a certain thief, and the executioner wilfully cut off his /zf? hand, 

of the right nothing is incurred [by the executioner, ] according to Haneefa. The 

1 6 reſpon two diſciples allege that where the act of the executioner is inten- 
tional, he is reſponſible for the hand, but where it is by miftake, he 
incurs no retribution. Zfer ſays that in a caſe of mitate he is alſo 
reſponſible; and this is agreeable to analogy. By miſtake is here meant 
an error in Judgment ; ; in other words, that the executioner ſuppoſes or 
conceives it is equally lawful to cut off the % hand, conſidering 
the text of the Koran, according to which it would appear that either 
may be ſtruck off indifferently, the right not being particularly ſpecified. 
Where, however, the executioner miſtakes with reſpe& to the hand 
of the thief, ſaying afterwards **I ſuppoſed this to be the right hand,“ 
this is no excuſe, ſince ignorance is not admitted as an excuſe in things 
which are evident. (Some doctors allege that this alſo is admitted 
as an excuſe.) The argument of Zier is that the executioner has 
cut off an hand the amputation of which was not awarded; and as a 
miſtake which affects an individual is not an object of remiſſion, he is 
conſequently reſponſible : but to this we reply that the executioner 
has only been guilty of an error in judgment arifing from the text in 
queſtion not having particularly ſpecified the right hand; and an error 
in judgment may be forgiven. The argument of the two diſciples is 
that where the executioner acts intentionally, he unrighteouſly and 


without explanation cuts off a limb the amputation of which is not 
awarded; 
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awarded; and as, in ſo doing, he commits a wilful and nnn injury, 
he cannot be forgiven, although his act proceed from an error in 
judgment :—it would appear, alſo, that retaliation is due; yet that 
is not due, but is even prohibited, on account of the doubt reſpecting 
his judgment. The argument of Haneefa is that, although the exe- 
cutioner has deſtroyed one limb, yet he has left another limb of the 
ſame kind and of greater value, whence this privation cannot be 
accounted deſiruftion; in the ſame manner as if evidence were given 


that a perſon had ſold certain effects for an adequate price, and the 


witneſs were afterwards to retract from his evidence, in which caſe 
nothing lies againſt the witneſs, ſince, although he have deſtroyed the 
other's, property, yet the proprietor has received an equivalent in re- 
turn, in conſequence of the evidence. Agreeably to this argument 
of Haneęfa, it in the ſame manner follows that, if any other than the exe- 
cutioner were thus to cut off the thief's left hand, this other is alſo free 
from reſponſibility: and this is approved. —lf the thief reach forth his 
left hand, and ay This is my right hand, —and the executioner 


ſtrike it off, he is not reſponſible, according to all our doctors, ſince 


he here acts by the thief's direQtions.—lIt is to be obſerved that where 
the executioner ]“ cuts off the /ef? hand of the thief, the latter 
is reſponſible for the value of the property ſtolen, according to all our 
doctors according to the two diſciples, evidently, for as they 
hold that, in a w:/fu/ caſe, the executioner is reſponſible, the ampu- 
tation is not, in fact, a puniſhment for theft ; and puniſhment not being 
inflicted upon the thief, he is reſponſible for the property ſtolen, ſince 


agreeably to their tenets amputation and reſponſibility for the property 


ſtolen cannot be united: and according to Hauegſa, becauſe in his 
opinion alſo the amputation of the wrong hand is not the puni/bment 


allotted for theft; for the reaſon why he holds that no reſponſibility 
attaches to the executioner is nat becauſe the amputation of that hand 


is a puniſhment for theft, but becauſe he has, in lieu of that hand, 
left another more valuable, as has been already ſtated: and in a caſe 
of error alſo, the effect is the ſame, whence in this caſe likewiſe Haneefa 

conſiders 


nor is any 
other than the 


-Executioner 


reſponſible 
under the 
ſame circum- 

ſtance: 


but the thief 
15 in this caſe 
reſponſible 
for the value 
of the proper- 
ty ſtolen. 
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conſiders the thief as reſponſible for the property ſtolen, for one reaſon, - 
becauſe the amputation of the wrong hand is not, in fact, puni/bment for 
theft; but there is another reaſon why reſponſibility for the property 


| ſtolen does not lie againſt the thief, namely, becauſe puniſhment for 


Amputation 
cannot be 
awarded, nor 


executed, but- 


in the pre- 
ſence and at 
the ſuit of the 
injured party. 


— 


theft is inflicted, according to the beſt of the executioner's judgment, 
in conformity with the text of the Koran, which is rr rd, 
as has been already ſtated. 


A DECREE of amputation cannot be paſſed upon a thief, unleſs the 
perſon from whom the property was ſtolen be preſent, and proſecute 
for the theft, becauſe proſecution is eſſential to the manifeitation 
of theft; and with reſpect to this rule, it matters not whether 
the theft be eſtabliſhed by confe/fron or by evidence, becauſe an offence 
committed againſt the property of another can in no way be rendered 
manifeſt but by the proſecution of the aggrieved *. This is accord- 
ing to our doctors. She maintains that in caſe of confeſfion, the 
preſence or proſecution of the perſon robbed are not requiſite : it is 
related, however, in the Fattahal-Kadoor, that this was not a tenet 
of Shafei; but that he held confeſſon to be in all reſpects equal 
to evidence. lt is here to be obſerved that, according to our doctors, 

a ſentence of amputation cannot be carried into execution unleſs the 


in robbed be preſent, becauſe in puniſhment executron is 1 


Caſes of theft 
of a truſ, de- 
pofit, or ſo 
Forth. 


mental to the Kadzee's decree. 


Ir a perſon ſteal a depoſit from the truſtee, or uſurped property 
from the uſurper, or property uſurioully acquired from the uſurer, 
(as if a perſon were to take twenty dirms in lieu of ten dirms, and 
make ſeizin of the ſame, and another were to ſteal from him uenty 
dirms, including the ten ſo acquired, ) theſe are at liberty to proſecute 


® From this it appears that the confeſſion of a thief is not attended with any conſe- 
quence, unleſs the perſon robbed come forward to proſecute. 


the 
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the thief and to procure the amputation of his hand. In the fame man- 
ner alſo, (in the eaſes of truſſ, or of aſurpation, ) the proprietor of the de- 
poſit, or of the property uſurped, is at liberty to proſecute the thief, 
and to procure the amputation of his hand. Ziſer and Shaſei ſay that 
the thief's hand is not be ſtruck off at the ſuit of the uſurper or 
the truſtee. The fame difference of opinion obtains where a perſon 
ſteals property from an h:rer, or borrower, or Mozd4rib, or a holder 
of Baadt ſtock, or a perſon having poſſeſſion of property with a view 
to purchaſe, or the holder of 'a pawn,—or from any perſon in whoſe 
hands property lies, and in whom the charge of it is veſted, although 
he he not the actual proprietor, (ſuch as the truſtee of a charitable ap- 


propriation, or a father, or executor,)—in all which caſes the hand of 


the thief is alſo ſtruck off at the ſuit of the proprietor of the property 
ſo ſtolen. In the caſe of a pawn, however, the thief*s hand is not to be 
truck off at the ſuit of the pawner, unleſs the property ſtolen remain 
with the thief after payment of the pawnholder's debt, becauſe the 
pawnerhas no righttothe property orclaim upon ituntil thedebt be paid. 
It is a rule with Shafe# that the 7ruftee, uſurper, borrower, &c. cannot 


ſue for the recovery of the property ; and accordingly, that the thief 


cannot ſuffer amputation at their ſuit. Ziffer ſays that as their autho- 
rity to proſecute, for the recovery of the property, is eftabliſhed, from 
the neceſſity of protecting it, they cannot poſſeſs the ſame authority 
with reſpect to amputation, for if the thief*s hard were cut off at their 


| ſuit, the protecłion of the property would be defeated, ſince if the pro- 


perty were deſtroyed whilſt in the thief's poſſeſſion, he would not be 


reſponſible for it after having loſt his hand, and therefore, if his hand 


were cut off at their ſuit, the property no longer remains protected, 
but is loſt to the proprietor. Our doctors ſay that theft is, in its own 
nature, the occaſion of amputation: and amputation, in the caſes in queſ- 

tion, is eſtabliſhed by a decree of the K4zze, iſſued in conſequence of 
a proſecution which is admitted generally, and not from neceſſity ; be- 
cauſe, as the proſecution of thoſe perſons, for the purpoſe of mani- 


feſting the theft, is on account of their wiſh to recover the property, 
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as that of the proprietor: (for, the admiſſion of the proſecution of 


the property ceaſes; and the failure of this protection, as being a 
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their proſecution muſt be admitted generally, in the ſame manner 


the proprietor for the purpoſe of manifeſting the theft is becauſe he 
is deſirous of recovering the property from the thief, ſo as that he may 
be enabled to diſpoſe of it according to his own pleaſure ;—and the 
ſame motive is applicable tg the proſecution of the truſtee, uſurper, 
borrower, or ſo forth, ſince they are alſo defirous of recovering the 
property from him, that they may be enabled to diſpoſe of it accord- 
ing to their pleaſure; as the borrower ot hirer are defirous to recover 
it, in order to make uſe of it, and the pawner or truſtee in order to 
return it to the owner, and thereby free themſelves from the reſpon- 
ſibility for it, and from their obligation to the charge of it:) ſince, 
therefore, it is evident that their proſecution muſt be admitted gene- 
rally, in the ſame manner as that of the proprietor himſelf, what 
Ziffer alleges falls to the ground. With reſpect to what he further 
advances, that ** if the thief's hand were cut off at their ſuit the 
% protection of the property would be defeated,” - we reply that 
the failure of protection is in this caſe neceflarily involved, ſchce 
as it appears that their proſecution is the ſame as that of the actual 
proprietor, it follows that at their ſuit the hand of the thief muſt be 
cut off; now one conſequence of amputation is that the protection of 


thing neceſſarily involved, is not to be regarded. 
OBJEcTiOoN.—Although their proſecution be admitted, yet it 
would appear that the hand of the thief ſhould not be cut off at their 
ſuit, ſo long as the proprietor 1s not. preſent, becauſe it is poſſible that, 
if he were preſent, he might declare the ths ſtolen to be the pro- 
perty of the thief. 
_ ReeLy.,—This ſuppoſition 4 is merely imaginary, and therefore of 
no weight; in the ſame manner as a ſimilar imaginary ſuppoſition would 
not be regarded in a caſe where the proprietor was preſent, and the bor- 
rower (or other perſon from whom the property had been ſtolen) ab- 
ſent ; for then the thief's hand would be cut off at the ſuit of the proprie- 


tor 
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tor) according to the Z4birRawdyet;) although ĩt be poſlible that, if tbe 


borrower or other perſon were preſent, he might declare that he had 
given permiſſion to the thief to enter the place of cuſtody where che 


goods were kept, as — is en, an imaginary gn 
Ir the hand of a thief be cut off for ſtealing any property, and 

another thief ſteal the property from this thief, neither the firſt thief 
nor the proprietor are_competent to proſecute the ſecond thief; be- 

cauſe the property is not appreciable in reſpe& to the firlt thief, 

(whence if it were deſtroyed in his hands he 1s not reſponſible,) and 
it is nbt protected in reſpe& to the proprietor, (whenc, if it had been 
deſtroyed in the hands of the firſt thief, he could not make him re- 
ſponſible ) the ſecond theft, therefore, does not occaſion ampu- 
tation. There is one tradition, according to which the firſt thief 


may take the property back from the ſecond thief, in order to reſtore 


it to the proprietor, which it is incumbent upon him to do: but, 

according to another tradition, the firſt thief is not at liberty to take 
back the property from the ſecond thief, as he had not been himſelf 
legally poſſeſſed" of it, ſince a legal poſſeſſion or ſeizin means a ſeizin 


Caſe of a 4- 
cond thief 
ſealing the 
property from 
the fr! thief. 


either of proprietary, reſponſibility, or truſt, and the ſeizin of the firſt 


thief is not of any of theſe deſcriptions. It is faid, in the Fattabal- 
Takdeer, that it is moſt eligible, 'in this caſe, if the proprietor be 
preſent, that the K4zee cauſe the property to be reſtored to him, or, 
if not, that he keep it with himſelf, as a truſt, neither reſtoring it to 
the it thief, nor yet leaving it with the ſecond, ' whoſe offence is 
manifeſt, —If, however, the ſecond thief ſteal the property before the 


infliction of amputation upon the #r/t thief, or after the remiſſion of 


puniſhment in conſequence of ſome doubt [operating in bar of puniſh- 
ment, ] his hand is cut off at the ſuit of the firſt thief; becauſe, in 
this caſe, the property is appreciable with reſpect to the firſt thief, 
ſince it would be unappreciable with reſpe& to him only in conſe- 
quence of amputation; but here amputation has not taken place upon 
him; 1 is therefore, in this W the ſame as a tur per. | 


Q 2 | Ir 
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IE Ix a thief return the property ſtolen to the owner, before the 
defae a 4 latter has commenced any proſecution againſt him, and the owner 
. then bring his complaint before the magiſtrate, in this caſe, (aceord- 
ment: ing to the Zahir Rawiyet,) the hand of the thief is not ſtruck of. 
It is recorded from 4500 7 voſaf that his hand is to be ſtruck off, on 
account of the analogy between this and a cafe where the thief" re- 
turns the property to the owner, after the accuſation. The reaſon 
adduced in the Z4hir Rawdyet is that proſecution, is. eſſential to the 
manifeſtation of theft ; becauſe a theft cannot be made manifeſt but 
by evidence; and evidence is adduced only for the purpoſe of termi- 
nating the proſecution; and the fermination of a proſecution with- 
out the e/tabli/hment of a proſecution is inconceivable ; it is there- 
fore evident that proſecution is eſſential to the manifeſtation of 
theft. Now, in the caſe in queſtion, the proſecution is terminated, 
[in other words, is precluded,] by the reſtoration of the property to 
the owner, as this is the end of proſecution, which is obtained by 
this means; and as that which is eflential to the manifeſtation of theft 
does not exiſt in this caſe, it follows that the theft is not manifeſted ;, 
and the theft not being made manifeſt, the thief's hand cannot be 
cut off, ſince without the manifeſtation of his theft, a thief cannot 
ſuffer amputation. It is atherwiſe where the thief reſtores the pro- 
perty after accuſation and the production of evidence, for in this caſe his 
hand is ſtruck off, becauſe the proſecution has arrived at its comple- 
tion, and 1s therefore accounted ſtill to remain, though the thief have 


reſtored the goods at the time of wflicing A 


and ſo alſo, a Ir the Kizer decree amputation, and the owner of the property 
LY ſtolen then take it, and make a gift of it to the thief, his hand is not 
n {truck off; and ſo likewiſe, if he /e// them to the thief. Ziffer and 


ter ſentence Shafei ſay that the thief is liable to amputation, (and the fame is, in 
83 one place, recorded from Aboo Yooſaf,) becauſe in this caſe, the theſt 
has been fully eſtabliſhed, and it does not appear, from the gift or 

ſale, that the thief was the proprietor at the time of his ſtealing the 
property; 
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property; wherefore the gy/7 or ſale i is not the * of doubt.— 
Our doctors ſay that execution is a ſupplement to the K dee s 
decree, in this inſtance; (becauſe, in the caſe in queſtion, it is 
not abſolutely neceſſary that the Kaze ſhould ſay I decree in this 
e manner,” ſince this is ſaid merely for the pugpoſe of declaring or 
ſhewing forth a right, and announcing the ſame to the claimant of the 
right; but amputation is a right of Gop, and is therefore known to the 
claimant of right, namely Gop himſelf, without the Kazee's decla- 
ration;) it is therefore requiſite, that proſecution exiſt at the time of 
inflicting puniſhment ; and as, in the caſe in queſtion, no proſecution. 
appears at the time of puniſhment, it amounts to the ſame thing as if 
the owner of the property had conſtituted the thief a proprietor of it 
prior to the Kidzee's decree. 


Ir the value of the property ſtolen be, by depreciation, diminiſhed 
to within the ſtandard of theft, (namely, ten dirms,) after ſentence 
and before execution, amputation does not take place. It is recorded 
from Mohammed that amputation is to be inflicted, and ſuch alſo is 
the opinion of Ziffer and Shafei, they conceiving an analogy between 
this and a caſe where a deficiency occurs in the adlual thing ſtolen, 
as if, for inſtance, a thief had ſtolen ten d;rms from ſome perſon, 
and one of them ſhould afterwards be loſt or expended, in which 
caſe the thief's hand would notwithſtanding be cut off, —and fo 
here likewiſe. Our doors ſay that the completeneſs of the ſtandard 
of theft being a condition of amputation, it is alſo a condition that 
the completeneſs exiſt at the time of inflicting the puniſhment, ac- 
cording to what was before ſaid, that Execution is a ſupplement 
„ to the  Kazee's decree:” contrary to where a deficiency occurs 
in the ad article ſtolen, for in this caſe no diminution appears 
in reſpect to the flandard of theft; becauſe reſponſibility for that 
article hes againſt the thief as much as if the whole property ſtolen were 
deſtroyed, whereas no reſponſibility lies againſt the thief for a defi- 
ciency in the value, by depreciation ; there is therefore an evident dif- 


ference between the & two caſes. Af 
Ir, 


or a cia- 
tion of the 
property to- 
within the 
ſtandard of 
theft. 
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The thief's 
plea of pro- 
perty in the 
article ſtolen 
prevents pu- 
niſhment; 


that it may be true: and with reſpect to what Shafei- -urges, that 


a perſon confeſſing have it always in his power to retract and deny *. 


and ſo like- 
wiſe, a plea 
of property 
wn by one of 
Wo thieves, 


A perſon 
jointly con- 
cerned with 
another in a 
theft may be 
proſecuted 
and puniſhed 
although the 
other ab- 
ſcond. 
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Ip, after witneſſes bearing evidence to a theft, the thief plead that 
the article alleged to have been ſtolen is his own property, his hand 
is not to be cut off although he produce no evidence in ſupport of his 
plea. Shafei maintains that the puniſhment for theft is not remitted 
upon this plea, beciWwſe every thief has it in his power to plead that 
the property ſtolen is his own,—and hence, if puniſhment were to 
be remitted upon ſuch-a plea, the door of puniſhment would be alto- 
gether cloſed. Our doctors ſay that doubt occafions the remiſſion of 
puniſhment ; and doubt 1s eſtabliſhed upon the plea, ſince it 1s B | 


« thief can be at a loſs for ſuch a plea,” it is not of any en 
becauſe retractation and denial are admitted after confeſſion, although 


Ir two perſons confeſs to a theft, and one of them afterwards 
plead that the property is his, amputation is not inflicted upon either; 
becauſe the retractation is admitted and approved with reſpe& to the 
perſon retracting, and this gives riſe to a doubt in regard to the other 
thief, as the theft is, in the preſent caſe, eſtabliſhed upon the evi- _ 
dence of both jointly, and hence the act of both is one act. / 


Ir two perſons commit a theft, and one of them afterwards ab- 
ſcond, and two witnefles bear evidence to the theft, as committed by 
both, againſt him who is preſent, his hand is cut off, according to the 
moſt recent opinion of Haneefa ; and ſuch is alſo the opinion of the 
two diſciples. Haneefa was at firſt of opinion that the hand of the 
preſent thief ſhould not be cut off, fince, if the ab/entee were preſent, it 
is poſſible that he might advance ſome plea which might occaſion doubt. 
The reaſon on which the more recent opinion of Haneefe is founded 


* This reaſoning of the Haneefite doctors is ſo exceedingly abſurd and unſatisfaftory, 
that it might perhaps be ſuſpected there is a miſtake either in the tranſlation or the text; 
but the former is literal; and all the copies of the latter, both Perfian and Arabic, perfectly 
coincide : certain it is that the argument of Shafei remains altogether unanſwered. 


I is 


ould e SO 


is that abſence prevents the eſtabliſhment of theft with reſpe& to the 
abſentee, as a decree of the Kdzee againſt an abſentee is illegal; there- 
fore the theft of the abſentee is, as it were, non-exiſtent, and a thing 
which is non-exiſtent does not give riſe to doubt; and the mere ap- 
prebenſion of the occurrence of a doubt is not regarded, on the grounds 
before ſtated. ' Josh. Lud? di; 


Ir a Mahjoor ſlave *® make a confeſſion that ha had ſtolen thoſe Caſes of con- 
ten dirms,” (there producing them,) his hand is cut off, and the . 
property ſtolen is returned to the perſon who had been robbed of it. Ve. 

This is the doctrine of Haneefa. Aboo Yooſaf has aſſerted that his 

hand is to be cut off, but that the ten dirms belong to his maſter. 
Mohammed, on the other hand, ſays that his hand is xt to be cut off, 

but that the ten drms belong to his maſter. All this proceeds upon 

a ſuppoſition that the maſter denies his ſlave's allegation.—But if this 

{lave confeſs that © he had ſtolen certain property, which no longer 

« exiſts, but is deſtroyed,” his hand is to be cut off, according to all 

our doctors as here enumerated.—If, moreover, the ſlave be a Mazoon, 

his hand is to be cut off, whether the property ſtolen be remaining 

or expended. Zier maintains that the hand of a Mazoon is not to 

be cut off in any of theſe caſes; for it is a tenet of his that the con- 

feſſion of a ſlave, inducing either puniſhment or retaliation, is not to | 
be admitted; becauſe, as ſuch confeſſion affects either his whole perſon, | — 
or a part, and as his perſon, and every part of it, is the property 

of his maſter, his confeſſion is a confeſſion affecting another; 

and a confeſſion affecting another is not be received: but yet the 

Mazoon muſt be conſtrained to make ſatisfaction for the property 

ſtolen, where it has been deſtroyed; or, if it be remaining, he maſt 


* Literally, a probibited ſlave; thati is, one who is incompetent to buy, ſell, or per- 
form any other act whatever, on his own behalf; in oppoſition to a Maxoon or Weg 
ſlave, who boars pens; nnn » ah bo © 


— 


be 
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be deſired to reſtore it; ſince his confeſſion is valid with reſpect to the 
property, as he has been inveſted, by his maſter, with power to make 
confeſſion in matters of property, whereas a Mahjoor ſlaveꝰ's confeſ- 
ſion reſpecting property alſo is not admitted. Our doors allege that 
a Mahjoor's confeſfion, inducing puniſhment, is admitted, as he is a 
man, after which the confeſſion proceeds, dependantly, to affect the 

property, and thus this confeſſion is valid with reſpe& to the property 


likewiſe: a ſlave moreover cannot be /u/peFed, in a caſe of confeſſion 


inducing puniſhment, ſince his confeflion induces pain to himſelf, 
as his hand is cut off in conſequence of it; and a confeſſion of this 
nature is admitted although it tend to affect the right of another. 
The argument of Mohammed, in the caſe of a Mahyoor, is that his 
confeſſion, as affecting property, is null; (whence his confeſſion with 
reſpect to an «/urpation of property, is not admitted;) any property, 
therefore, which is in the hands of the Mahyoor, is the property of 
his maſter; and the hand of a ſlave, is not cut off for ſtealing the pro- 
perty of his maſter. A circumſtance which confirms this doctrine of 
Mohammed is, that the property is the original thing in a proſecution : 
for theft, and the amputation only a dependant, whence a proſecution - 
may be heard reſpecting the property, independent of amputation, — 
that is, if the proprietor ſue for the property and not for puniſhment,” 
his ſuit is heard; and ſo likewiſe, property is eſtabliſhed independent 
of amputation, where the evidence conſiſts of one man and two wo- 
men, —or, where the thief makes confeſſion of the theft, and after- 
wards retracts and denies it: but if the caſe were reverſed, —that is, 
if the owner of the property declare] am deſirous that his hand 
be cut off, and do not want the property, his ſuit is not heard; 
and in the ſame manner, amputation cannot be eſtabliſhed unleſs the 
property be eſtabliſhed: it is therefore evident that the property, in 
the caſe in queſtion, is the original thing, and amputation only a de- 


And therefore ſubject to the penalties of the law, in common with other people, 
pendant; 
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pendant ; and the confeſſion of a {live not being valid with reſpe& * 


to that which is the original, (namely the property,) it neceflarily 
follows that it is not valid with reſpect to amputation, which is 
only a dependant thereof. It is otherwiſe in the caſe of a Mazoon, 
as his confeſſion with reſpect to the property in his hands is 
valid, and conſequently his confeſſion with reſpe& to that which is 
its dependant (namely amputation) muſt be valid likewiſe. The ar- 
gument of Aboo Yooſaf is that, in the caſe in queſtion, the Mahyjoor 


has made a confeſſion affecting two points; FIRST, amputation, (Which 
affects his own perſon, according to what was before obſerved, that 


«© he is a man,” and which is conſequently valid;) sEcoNDLY, 


property, (which affects his maſter, and is conſequently invalid with 


reſpect to the maſter:) now amputation may be incurred indepen- 
dent of property; as where a free perſon (for inſtance) confeſſes to his 
having ſtolen cloth, which is in the hands of Zeyd, by faying ** I 
e ſtole this cloth from Aumroo,” and Zeyd aſſerts the cloth to be his 
„ own property, in which caſe the hand of the perſon ſo confeſ- 
ſing is ſtruck off, although his confeſſion be not received in reſpect 
to that particular piece of cloth, - whence it is not to be taken from 
Zeyd. Haneefa ſays that the confeſſion of a Mahyoor ſlave, where it 
induces puniſhment for theft, is valid, (according to what was be- 
fore ſtated, that ** he is a man;”)—and his confeſſion muſt alſo. be 
valid with reſpect to the pr operty, in conſequence of its being ſo with 
reſpect to puni/hment ; becauſe the confeſſion is made after the perpetra- 
tion of the theft, and not at the beginning of it ; and the property, after 
the theft, is a dependant ofamputation ; whence it is that the protection 
of that property ceaſes in conſequence of amputation; and alſo, that 
amputation is inflicted after the deſtruction of the property. It is other- 
wiſe in the caſe of confeſſion made by a freeman, as before cited; for 
there amputation only is due, but not the reſtoration of the property ; 


becauſe the hand of a thief is to be cut off for ſtealing property from 


a !ruſtee ; and it is here poſſible that the cloth is the actual property of 
Zeyd, and that the freeman had ſtolen it from Aumroo, in whoſe hands 
Vol. II. | R | it 
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it was depoſited. In a caſe where a flave ſteals the property of 
his maſter his hand is not cut off; whence there is an evident dif. 
tinction between this caſe and that of a freeman. — This, however, 
applies ſolely to where the maſter of the flave /alffies his con- 
feſſion :—for if the maſter verify his confeſſion, his hand is cut 
off in all theſe cafes, on account of the dereliction of that n 


, would prevent it, namely, the right of Abe maſter. 


The property 
ſtolen muſt be 


reſtored after 
amputation : 
but if it be 
loſt or ex- 
pended, the 
thief 1s not 


the rating away of the property ;) both, therefore, are due; in the arne 


Ir, after amputation being inflicted upon a thief, the actual pro- 
perty ſtolen yet remain in his poſſeſſion, it muſt be reſtored to the 
owner, as it ſtill remains within his proprietary > but if the property 
remain not with the thief, he is not reſponfidle for it, whether it 
have been conſumed or deſtroyed. This is the opinion of Aboo Tefaf 
and Haneefa, according to one report; and ſuch alſd is the doQtrine of 
the Rawdyet Maſhhoor. Haſan records, from Huaneefe, that ſatisfac- 
tion is due where the property has been conſumed or expended. Shafei 
ſays that in every caſe ſatisfaction is due for the property, and that 
reſponſibility for the property does not ceaſe in confequence of am- 
putation, becauſe am putation and ſatisfaction for the property are both 

equally rights, althou 1gh the cayſe of each be different; (for amputa- 


tion is a right of the Law, the occaſion of it being the perſons not re- 


fraining from the commiſſion of an act which the LA forbids; and ſatiſ- 
faction for the property is a right of the individual, the occaſion of it being 


manner as if a perſon were to deſtroy game, the property of another, 
and kept within an incloſure; —or to drink wine, the property of 
an infidel ſubject; in the f/f of which inſtances correction and fatiſ» 
faction for the property are both incurred; and, in the ſecond, puniſh- 
ment for wine drinking, and ſatisfaction. The arguments of our doctors 
upon this point are threefold : F1RsT, the prophet has ſaid * No re/ponſi- 
" bility lies againſt q thief after amputation scon x, an obliga- 
tjon of reſponſibility prevents punzſhment ; becauſe if the thief were 
reſponſible for the property ſtolen, he would, by making ſatisfaction 

6 „ 
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for it, become the proprictor from the time that he had taken it, it 
the manner of a ſhaceſtom , and it would then appear that he had 
taken hi wn property, whenee his puniſhment would be prevented; 
but as amputation is held, by all the doctors, to be unavoidably incurred 
by him, he is not made reſponſible, ſinee his being made ſo would pre- 
vent it: TTR H. , the protection of the property ceaſes at the tit 6f 
the theft, that is, it no longer retnains in # Rate of protectlon on be 
half of the individual, for if it remain protected merely on beta of iht 


individual, it follows that it is in itt own nature neutral +; and is pro- 


hibited f otily on accbunt of the right of the individual: flow this is 
a prohibition arifing from circumſtahees, and not exiſting in the thing 
itſelf; and as a thing which is in it's own nature neutral cantiot be 
cafion puniſhment, it would follow that amputation is not to be iti- 
flicted upon the thief, on account of the doubt reſpecting neatrattry ; 


but as amputation i incurred, according to all the doctors, it neceffirity 


follows that the property, at the time of the theft, becomes profii- 
bited iti behalf of the right of the Law, in the fame thantier 48 
carrion; and fatisfition is not due for currion. The failure (on the 
other hand) of the protection of the property, with reſpe&tothe cunſump.· 
tion of it, is not apparent, as the toriſurprion is another mnatter,diffin from 
the 7hef?, and it is not neceflary that the failure of protectiotr be re- 
garded with reſpect to the conſumption of the property alfs.—ln the 
fame manner, a doubt concerning neutrality is regarded in the thing 
which occafions amputation, namely, the 459, but not in the thing 
which is dictinct from that,—namely; the conſumption. Upon this 
is founded what Hafan reports as the doctrine of Haneefa, that, © in 


« caſe of conſumption ſatisfaction for the property is due.” The 


argument advanced in the Rewdyet Maſhoor is that the conſumption 1 


* Thar is, in the thanher of a tranſition of property. 


+ Arab, Mobdb, i. e. common Property, which it is lawful for any one, indifferent! y, to 


take and uſe. 
1 Aub. Hirdhn; in oppbſition to Mhbdh. | 
R 2 the 
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merely the completion of the dz/ign, (for the deſign, f in ſtealing the pro- 


perty, is, to conſume it;) regard, therefore, is paid to the doubt of 


neutrality before - mentioned, and hence ſatisfaction is not incum- 

bent, ſince the thief has, as it were, deſtroyed a neutral property.— 
The protection of the property, moreover, is held to ceaſe with 
reſpe& to reſponſibility, in a caſe of conſumption, as the failure of 
protection 1 in a caſe of conſumption is a neceſſary conſequence of its failure 
in a caſe of d:firydion;—(in other words, the protection of the property 
ceaſes in the preſent caſe alſo, and hence the property is not in pro- 
zefion in ſuch a manner that reſponſibility ſhould be incumbent, any 
more than in a caſe of de/rud7on;) for it is manifeſt that if the protection 
of property were to remain in a caſe of conſumption only, and ſatisfaction 
for that were made due, the agreement between the property in queſtion, 
(namely, the property flolen) and the property on account of which 
ſatisfaction is due, would be deſtroyed, fince [if ſuch were the caſe] 
this property is protected on account of the right of the individual, 
both in the conſumption and alſo in the dſirucłion of it, inſomuch that 
if any perſon were to uſurp it, he would be reſponſible for it, whether 
it be deſtroyed, or. conſumed by the uſurper,—whereas the property 
in queſtion, (namely, the property folen,) is protected on account of 
the right of the individual in a caſe of conſumption only ; and there is 
no agreement between property which is protected in u ſituations, 
and property which is protected in one ſituation only: — but an agree- 
ment between the property in queſtion and the property for which 
ſatisfaction is required is indiſpenſable: it therefore appears that in a 


caſe of conſumption alſo the protection of the property ceaſes; and no 


One puniſh- 
ment anſwers 
io all the pre- 
vious repeti- 
tions of the 


lame offence; 


ſatisfaction is due for it; —in the ſame manner as holds in a caſe of 
deſtruction. 


Ir a perſon be repeatedly guilty of theft, and then ſuffer ampu- 
tation for any particular theft, ſuch amputation takes place as anſwer- 
ing to all the thefts: and there is no reſponſibility for the property 


ſtolen in any one of them, according to Haneefa. The two diſciples 
2 ſay 
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fay that the thief is reſponſible for the property ſtolen in every theft 


excepting that for which he has ſuffered amputation. This is where 


only one of the ſeveral owners is preſent. If, however, they be al! pre- 
ſent, and the thief ſuffer amputation at the ſuit of the whole, in this caſe 
he is not reſponſible for any thing to any one of them, according to 
the united opinion of all the doctors.— The argument of the two 
diſciples is that the owner preſent i is not the deputy of thoſe who are 
abſent ; and proſecution by the proprietor is eſſential to the manifeſta- 


tion of theft; but, in the caſe in queſtion, proſecution does not ap- f 
pear on the part of thoſe who are ab/ent, wherefore the larciny of the 
thief is not eſtabliſhed with reſpect to them; their property, therefore, 


remains in protection, and hence ſatisfaction is due for it. The ar- 


gument of Haneefa-is that by all the thefts one amputation only is in- 


curred as the right of Gop; becauſe, in puniſhments, the application 


is made as extenſive as poſſible.— (that is, ohe ſingle puniſhment 


ſuffices * Now, as proſecution i is conditional to the manifeſtation of 
the theft with the Kiazet, and as that has taken place, (and puniſh- 


ment for theft is incurred on account of the offence,) fo when the 


Kizee inflicts one ſingle puniſhment he inflicts the whole that is 


due; for it is evident that the advantage (namely determent) is reaped | 


by all. The ſingle amputation, therefore, takes place as anſwering 
to all the thefts ; and hence ſatisfaction is not due for any one of the 


properties ſtolen. The ſame difference of opinion obtains in a caſe © 


where a thief repeatedly ſteals property from the ſame perſon, and 
that perſon proſecutes upon one of the thefts, and the thief ſuffers 


amputation for it :—that is, according to Hanegſa, the thief is not 


reſponſible for the property ſtolen in any of the other itunes; e 
according to the two thee = het is e | 


a is inflited. 
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Caſe of a thief 
tearing cloth 
before he car- 


ries it out of 
cuſtody. 


LARCINY. Boor Vill. 
AP. v. 
Of the Act ol a Thief with reſpect to the Property ſtolen. 


Ir a thicf ſteal a piece of cloth, and tear it in two, in the houſe of 
the owner of the cloth, and then take it out of the houſe, and carry 
it off, and the value of the cloth, after being thus divided, amount to 
ten dirms, the hand of the thief is to be ſtruck off. It is recorded from 
Aboo Yooſaf that his hand is not to be ſtruck off; becauſe, upon his 
dividing the cloth, a cauſe of his right of property in it appears, as 
the tearing of it in pieces “ is a, cauſe of right of property, on account of 
its ſubjecting him to reſponſibility for the value; thus the ſubject 
of reſponlibility becomes his property upon his making ſatisfaQtion for 
it to theowner. Wherethe thief, therefore, conveys the-cloth out of the 
owner's houſe after having divided it, theft 1s not eſtabliſhed, ſince - 
the thief here conveys out of the houſe a thing in which a cauſe of 
his right of property exiſts; and in ſuch a caſe the hand of a thief is 
not to be eut off; in the ſame manner as the hand is not cut off where 
the purchaſer of goods ſteals his purchaſe in which the ſeller happens 
to have a reſerve of option, as a cauſe of property exiſts in that in- 
Nance and ſo alſo in the caſe in queſtion. Haneefa, on the other 
hand, argues that the taking of the cloth, together with the te 
of it in pieces, is a cauſe of re/ponſibility, but not of right of property; 
for the only principle on which this right is eſtabliſhed, after making 
GtisfaCtion, is that if it were not ſo, the, compenſation, and the thing 
for which the compenſation. is given, would be united in one ftate of 
property; and this does not engender doubt, any more than the 
ſimple taking, without tearing : : in other words, as the ſimple taking 
away is alſo, in fome inſtances, a cauſe of right of property after fatiſ: 


* Arab. Khaak Fabiſb; that 1 is, tearing ſo as to deſtroy or depreciate the value of the 
article, 


faction 
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faction being made, and yet does not engender doubt, fo the taking with 
the tearing, which is a cauſe of reſponſibility, and, after ſatisfaction 
being made, becomes a cauſe of right of property, does not engender 
doubt. Similar to. this is a cafe where the ſeller ſteals from the pur- 
chafer damaged goods which he had fold to him; for here his hand is 
to be cut off, although the cauſe of returning theſe goods, and there- 
in, ultimately, the cauſe of the propriety reverting to the ſellet, be 
eſtablithed ; for his hand is cut off notwithſtanding; and fo likewiſe in 
the prefent cafe. This is contrary to what is adduced by Abo Yooſaf, 
that if a purchaſer fteal his purchafe in which the ſeller has a re- 
<< ſerve of option, his hand is not to be cut off, Se. ſince ſale is em- 
ployed for the purpoſe of ſubſtantiating the right of property. The 
difference of opinion here recited obtams only where the owner of 
the cloth chufes to take it back, together with ſatisfaction for the 
damage it has ſuſtained.—If, however, he chuſe to quit the cloth, and 
receive of the thief fatisfaction for the full value, in this cafe his hand 
is not to be cut off, according to all our doors, becauſe the thief is 
here conſidered as the proprietor of that cloth from the time of has 
taking it, in the manner of ſyecefhon®, and hence it is the fame as if 
the proprietor were to make a gift of the property ſtolen to the: thief, 
for there the thief's hand is not to be cut of becauſe of doubt, and fo 
here likewiſe. All that has been here advanced proceeds upon a fup- 
poſition that the cloth has, by tearing it, ſuſtained a chnfiderable 
damage; for if the damage be trying, the hand of the thief is cut off, 
according to all the doQors 3 becauie in this caſe no cauſe af a right of 
property appears, ſince here it is not in the proprietor's power to \ 
take the whole value by way of fatisfaQtions 


* 


Ea thief lay his hand upon a goat, and ebe bees üs de rf 2, 
houſe of the owner, and then convey it forth, bis hand: is not to be then ftealing 
cut off becauſe in this caſe the theft is, in the: end, a theft of fi i eat 
n e eee ee a ee dn. 


* 
„ 
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Ix a man ſteal gold or ſilver, to ſuch an amount as would occafion 
amputation, and then coin the {ame into drrms, or deendrs, his hand 
is to be cut off, and the dir ms or. deendrs are given to the perſon who 


had been robbed. This is the doctrine of Hanegſa. The two diſciples 
ſay that the perſon who had been robbed is not entitled to take the 
.dirms or deendrs. The difference of opinion here originates in a ſimi- 


lar difference of opinion in a caſe of ꝝgſurpation. Thus if a perſon 


were to uſurp .dirms or deendars, and afterwards convert them into 
.ornaments (ſuch as bracelets, for inſtance) the proprietor's right 


in them is terminated, according to the two- diſciples ;—contrary 


to the opinion of Haxeefa. In the ſame manner, alſo, in the caſe 
in queſtion, by converting the gold or ſilver into dirms or deendrs, the 
right of the perſon robbed is terminated, according to the two diſciples; 
.contrary to the opinion of Haneefa. The reaſon of this difference of | 
opinion is that workmanſhip is appreciable, with the two diſciples, but 


not with Haneefa. And here obſerve that, concerning amputation, in the 


Caſe of a 
thief dyizg the 
cloth which | 
he has ſtolen, 


caſe in queſtion, (judging from the opinion of Haneefa,) there can be 
no manner of demur, becauſe the thief is not proprietor of the dirms 


or: deendrs: but ſome ſay that (judging by the opinion of the two 
diſciples) there can be no amputation, becauſe the thief has become 
proprietor of the coin previous thereto. Some again ſay that in the 


opinion of the two diſciples alſo amputation is incurred, becauſe the 


gold. or fllver has, by workmanſhip, become another thing, and the 
ſlave becomes proprietor of that thing, and not of the actual thing 


ſtolen, (namely, the gold or the fibver;) and hence his hand muſt be 


cut off. 

Ir a perſon ſteal cloth, and dye it red, and afterwards ſuffer am- 
putation for the theft, the cloth is not to be taken back from him; 
nor is the value to be taken from him by way of ſatisfaction. This 


is the doctrine of the two E/ders. Mahommed ſays that the red cloth 


the ſame manner as where a perſon ſurpſ cloth, and fafterwards dyes 


is to be taken from him, and he is paid for the expence of dying; in 


it, 
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it, in which caſe the cloth is taken back from him, and be is paid, 


by the owner, ſuch additional value as the cloth has received in the 


dying, for this reaſon, that the cloth is the original article, and is ſtill 
exiſting, and the colour is a dependant upon it, whence a preference 
is given to the owner; the cloth is therefore returned to the owner, 
and the uſurper is paid the expence of dying; and fo alfo, in the pre- 
ſent caſe, becauſe here alſo the ſame reaſon exiſts. The argument 
of the two Elders is that the colour is extant both in appearance, and 
alſo in reality, whence, if the owner of the cloth were' to take it 
back dyed, he is reſponſible for the acceſſion of value in confequence 
of the dying; now the right of the owner of that cloth exiſts in the 
appearance of that cloth only, and not in the reality of it, (namely the 
proprietary, ) becauſe, if the cloth were deſtroyed, the thief is not re- 
ſponſible; and ſuch being the caſe, a preference is given to the thief. 
It is otherwiſe in a caſe of ur pation, ſince in that inſtance the right of 
the proprietor and alſo of the uſurper is extant and eſtabliſhed both in ap- 
pearance and in reality, for which reaſon they are both upon a footing, 
whence a preference 1s given to the proprietor for the ſame reaſon as 
Mohammed gives the preference to him. What is now advanced 
applies ſolely to where the thief has procured the cloth to be dyed of a red 
colour: but if he were to get it dyed lach, the cloth is taken from 
him, according to Haneefa and Mohammed. Aboo Yooſaf conceives this 
caſe to be the ſame with the preceding, becauſe he holds a b/ack dye 


alſo to increaſe the value of the cloth, in-the ſame manner as a reddye. 


With Mohammed, likewiſe, black is the ſame as red; yet that does not 


occaſion a termination of the proprietor's right, he being entitled to 


take back the cloth in either caſe. With Haneefa, on the contrary, 


black is in reality a deſe# in the cloth, and herefore does not occalion * 


2 termination of the proprietor's right. 


« 


{ | 
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of four de- 


: ſcriptions, 


and puniſh- 
able by im- 
priſonment, 
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CHAP. VI. 
Of Katta-al-T; areck, or Highway Robberyz 


Warna party go forth, prepared for oppoſition, (that is, enabled 
to repel the oppoſition of others,) —or, when a ſingle perſon goes forth, 
ready for oppoſition, from a confidence in his own proweſs, - with an 
intent to commit depredations on the highway, they are termed, in 
the Arabick language, Kattda-al-Tareek *, and in the Perſian, Rah- 
Zin; and the perſon upon whom a NG | is ſo committed is termed. 
ee hee F. 


HiGHWAY ROBBERS appear under four different deſcriptions or pre- 
dicaments. FIRST, thoſe who are ſeized before they have robbed or 
murdered any perſon, or put any perſon in fear: sEcONDLY, thoſe: 
_ who are ſeized after having only robbed a Muſſulman or an infidel ſubs 
jet :—THIRDLY, thoſe who are ſeized after having committed murder 
only without robbing : and FOURTHLY, thoſe who are ſeized after 
having committed both murder and robbery. The law with reſpect 
to theſe in the i predicament is that the magiſtrate ſhall confine 
them in priſon until their repentance be evident. (that is, until it be 
known from their demeanor that they have repented, by the marks 


of repentance and contrition appearing in their countenances.) With. 


or, by ampu- reſpect to thoſe in the ſecond predicanient,, the law is that the ma- 


tation of the 
right hand 
and J. «ft foot, 


0 4806 ſhall ſtrike off their right hand and left foot, provided the 
property taken be of ſuch value as when divided amongſt the 
whole, would afford to each to the amount of ten dirms. (The right 


2 Literally, © Infefters 7 the highway,” + Literally, the depredatee. 


TE? hand 
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hand and 4% foot are here particularly ſpecified, dads if the hand 

and foot were both taken from one fide, one of the faculties would be 

totally deſtroyed, which amounts to Killing, and the law does not 

award robbers of this deſcription to be put to death.) With reſpect to or by Arb. 

thoſe in the 74rd predicament, the law is that the K4zee ſhall put 

them to death“, by way of puniſoment; whence, if the Wallee-ad-dam 

or avenger of blood forgive them, no regard is paid to his forgiveneſs, 
puniſhment being a right of Gop . (The rule with reſpect to thoſe 

three deſcriptions is founded on a text of the Koran, as the paſſage 

which occurs upon this head evidently points to the rules here ſpe- 

cified. Let it alſo be obſerved that the intent of the words after 

having robbed a Mufſulman or an infide! ſubjecs, is that the property 

may appear protected under a lafting protection 4: if, therefore, a robber 

take the property of an alien, in the way of highway robbery, am pu- 

tation of the hand and foot is not to be inflicted upon him.) The , 1 

law with reſpect to theſe in the fourth predicament is that the fi, or 

magiſtrate has it in his option to puniſh them in which ever way — qgp 

he ſees beſt: if he pleaſe, he may firſt cut off a hand and foot and 9, manout | 

then put them to death, or crucify them; or, if he pleaſe, he may put mnt - og 

them to death at once, without inflicting amputation. Mohammed — 

holds that the magiſtrate has it at his choice either to put them imme- 

diately to death, or to crucify them; but that he is not at liberty to inflict 

amputation upon them /kewiſe ; becauſe highway robber y is a ſingle of- 

fence, and therefore cannot occaſion two puniſhments ; and alſo becauſe, 

in puniſbment, robbery without violence to the perſon is included in the 

murder of hy er (whence it is that if a thief, being married, were 


0 Executed either by hanging or beheading. \ 
+ In oppoſition to retaliation, which being a right of the indioiduel, may either be for. 
given, or remitted for a compoſition. 


t In oppoſition to the property of an alien, which is in protection only during his Amin, 
(or protection under which aliens are permitted to remain in a at territory for the 
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to commit wwhoredom he ſuffers Iapidation only, and not amputation.) 
The argument of Haneefa and Aboo Yooſaf is that the infliction in 
queſtion (namely death or crucifixion, together with amputation,) 


is only a /ingle puniſhment, more ſevere than ordinary, on account 
of the ſuperior atrocity of its cauſe, (namely, 4 complete ob- 


flruftion of the peace off the highway, by murdering a perſon, and then 


carrying off his property,)—whence it is that cutting off the right 
hand and left foot conſtitutes only a inge puniſhment with reſpect to 
a highway robber, whereas, with reſpect to a common thief, who is not 


a highway robber, it would be two puniſhments; and a variety 


of crimes can only be comprehended in a numerous, but not in a 


ſingle puniſhment. It is to be obſerved that Kadooree, in his abridge- 


ment of his own work, has mentioned that it is in the option 
of the magiſtrate either to expoſe the body upon a croſs, after putting 
to death the robber, or to leave it. It is recorded from Aboa Tooſaf 


that the body muſt not be left uncrucified, becauſe crucifixion is par- 
ticularly mentioned in the ſacred writings, and the deſign of it is publi- 
city, in order that others may take warning by it. Lawyers report, 
from Haneefa, that publicity is fully obtained by putiimg to death, the 
crucifixion being only by way of aggravation, wherefore the magiſtrate 
has it in his option either to aggravate or not. Again, Kadeoree ſays 
that the highway robber in queſtion is to be crucified alive, and then 


to be ſlain by thruſting a ſpear through his body: and the. ſame is 


recorded from Koorokhee. It is recorded from Tehdvee that he muſt 


firſt be ſlain and then crucified ; but the preceding opinion [of Kooroꝶ- 
hee} 1 is moſt approved, becauſe crucifying in. the way there mentioned 


is calculated to excite men's fears moſt forcibly, which is the deſign. 


It is alſo requiſite that the body of the criminal be not. ſuffered to re- 
main. longer than three days upon the croſs, becauſe by that time it 
becomes putrid and conſequently noxious. Aboo Tooſaf ſays that it 
ought to remain there until it fall to pieces, for the more ſtriking 
example: to this, however, it may be replied that the example is. 


ſufficiently made by an expoſure of three days. | 


* * 


TH , 
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Ir a highway robber be put to death, ſatisfaction for the property forthe pro N 
he had taken 1s not due from him, becauſe of the analogy which this: pert 


bears to zheft, in which the fame rule obtains, as has been already c eker. 
ſtated. 


Ir any one among a band of robbers be guilty of murder, the Murder com. 
puniſhment for it is inflifted upon the whole, becauſe the puniſhment — bra. 
is in this inftance conſidered as a penalty for the aſſault of zhe whole, which Cs He 4 
is eſtabliſhed by each of them being aiding and abetting to the other; — 9 on 
(whence if any of them, in fighting, be hard preſſed, the others aſſiſt 8 
him;) and the condition upon which the puniſhment is inflicted: on 
them 1s this, that murder be committed by any one of them, which 
is the caſe here. Let it alſo be obſerved that it is the ſame whether 
the murder be committed with a club, a fone, or a ſeymitar, becauſe. 


highway robbery is equally eſtabliſhed in all theſe caſes. 


Ir a robber be taken who has neither murdered nor plundered, but uud; un- 
only wounded a perſon or perſons, in this caſe retaliation is exacted of ede with 
him, where there is retaliation *, or a fine, where there is fine T. eben, ſub- 
The exaction of retaliation or fine is committed to thofe who are | reds jt 
entitled to claim it, becauſe in the offence in queſtion there is no 
puniſhment, whence it is evident that theſe are a right of the indivi- 
dual, and hence he is to exact it to whom the right appertains, 
namely, the Walee Jandyat or perſon 1 whom ou offence has 


been Nen | 0 


Ir a robber be ſeized who has both p/undered and ꝛwounded any but not if at- 
perſon or perſons, his hand and foot are to be cut off; but the perſonal ©} 22 — 
injury ſuſtained from him is remitted, (that is, neither ine nor retaliation lowed by am. 


putation. 
are incurred; ;)—becauſe, whiere as red is incurred as a right of © 


* As in caſe of the loſs of any mb or organ, Þ+ 4 in caſe of cuts or bruiſes, * 
| * Gop, 


034 
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God, the protection, in behalf of the individual, of every thing ſhort 
of the whole perſon, ceaſes in the fame manner as the protection of 
property ceaſes. 
| f 
Ir a robber be taken after having repeuted, and he ſhould have 
been guilty of both robbery and murder, in this caſe the Malee Fa- 
ndyet or avenger of the offence has it in his option either to ſlay him, 
in retaliation,” or to forgive him ; becauſe, in the offence of highway 
robbery, puniſhment is not to be awarded after repentance, accord- 
ing to what is written in the Koran, PUNISHMENT SHALL BE IN- 
„ FLICTED UPON THEM, EXCEPTING SUCH AS REPENT BEFORE 
„ THE MAGISTRATE LAYS HIS HANDS UPON THEM;” and alſo, 
becauſe repentance only cati be confirmed by the robber returning 
the goods he had taken to their proper owner; in which caſe am- 
putation is not incurred“: but amputation not being incurred, it 
neceſſarily follows that the right of the individual holds in reſpect 
both to perſons and property: the avenger of the offence is therefore 
at liberty either to exact retaliation or to forgive; and if he forgive, 
the robber remains reſponſible for the property taken, whether it be 
deſtroyed in his hands, or conſumed by him. 


* 


Ir, among a party of robbers, there happen to be an infant or a luna- 
ric, or a prohibited relation of the perſon robbed, in this caſe puniſhment 
is remitted, not only with reſpe& to this perſon, but alſo with reſpe& to 
all the reſt af the party. What is now advanced concerning an in- 

fant and lunatic is the opinion of Haneefa and Ziffer. It is recorded 


from Aboo Yoo/af that this rule obtains only where the infant, or the 


lunatic, is the actual perpetrator of the murder or robbery: but if the 
actual perpetrator be of mature age and ſound underſtanding, in this 


. caſe puniſhment is inflicted upon the reſt of the party alſo, although 


there be an infant or a lunatic among them but yet puniſhment is 
not inflicted upon the infant or the lunatic, The fame difference of 


* See p. 116. 28 
| opinion 


' 
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opinion obtains in a caſe of theft committed by a party, of whom ſome 
are. infants or lunatics ;—that is, (according to Haneefa and Ziffer,) 


puniſhment is remitted with” reſpe& to the whole. The rule is the 
fame with Aboo - Yooſaf- likewiſe, —provided that only the lunatics or 
mfants carry forth the property out of the owner's houſe, and not the 
others; but if the reverſe be the caſe, puniſhment” is not remitted. 


with reſpect to ſuch of the party as are ſane or adult. The argu- 


ment of Aboo Yooſaf is that the perpetrator. is a principal, and the 


aſſiſtant a dependant only: now. where the perpetrator is poſſeſſed of 
underſtanding, there can be no demur reſpecting the principal; nor, 


in fact, can any demur exiſt but with reſpect to the dependant; and 


that is not regarded: but if the caſe be reverſed, puniſhment is re- 
mitted in reſpect to the whole, becauſe here the demur concerns the 
principal. — The argument of Haneefa' and Ziffer is that highway- 


robbery is a. ſingle offence, committed by the whole of the party, 
and that is the cauſe of the puniſhment ;. but where it happens that 


the act of ſome of them is not an occaſion of puniſhment, the act of 
the others is then only a part of the cauſe, and an effect cannot be 
eſtabliſhed by a part of a cauſe; in the ſame manner as where two 
perſons kill a man by one of them ſtriking him wiſfully, and the 
other accidentally, in which caſe retaliation does not take place; as 
the act of the perſon who ſtruck if’ is only a part of the cauſe; 


and ſo in this caſe likewiſe. —With reſpect to the words or a pro- 


« hibited relation of the perſon robbed,” —ſome obſerve that this 
deſcription applies - ſolely to a caſe where the property may be held 


in common between ſuch prohibited relation and the perſon robbed *; 


whilſt others maintain that the application is general, and not re- 


ſtricted to this particular caſe; and this is approved, becauſe highway- - 


robbery is a ſingle offence, committed by the whole, and hence a pre- 
vention of puniſhment in reſpe& to any any one of them occaſions the 
prevention of it in reſpect to the remaiuder. : 

6 {| 


* Such as between a father and ſom. (See Imbiſit.) 
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Os jxcrrox.— Highway robbery committed on a Mogſtamin & is 


is not an occaſion of puniſhment any more than where it is commit - 


ted upon a prohibited relation; and as the circumſtance of a prohibited 
relation being of a caravan robbed would occaſion the remiſſion of pu- 
niſhment, it would alſo follow that the circumſtance of a Mootdmin 
being in the ſame caravan is likewiſe an occaſion of puniſhment being 
remitted: this, however, is not the caſe, as by the commiſſion of a 
robbery upon a caravan puniſhment is incurred, although there be, a 
Mooſtamin along with it. | 
_ RBeLy.,—Highway robbery 0 on a Mooftdmin. is not an 
occaſion of puniſhment, becauſe of a doubt exiſting with reſpect to 
the protection of his life and property: but this reaſon is reſtricted pe- 
culiarly to a Mooſtdmin.—lIt is otherwiſe where a prohibited relation 
happens to be in the caravan; ſince, from his being there, a doubt 
ariſes reſpecting the cſtody, as a whole caravan conſtitutes one ſingle 
cuſtody, in the ſame manner as a ſingle houſe, aud hence by taking 
property from the caravan puniſhment is not incurred; in the ſame 
manner as where a perſon ſteals the property of his relation, and alſo 
the property of a ſtranger, from a houſe in which the relation and 
ſtranger reſide together; in which caſe his hand is not cut off, on 
account of a doubt reſpecting the cody; and ſo here likewiſe. 
As puniſhment, however, in the caſe under conſideration, is remitted, 
it follows that the right of the individual takes place, according 
to what was before ſtated; and hence, if the robber ſhould have com- 
mitted murder, the avengers of the offence have it in their option either 
to put the murderer to death, or to forgive him. 


Ir ſome of the travellers in a caravan commit a robbery upon others 


* An alien infidel, who, not being a fixed reſident of the Muſſulman government, has 
yet a temporary protection from it, (never exceeding the ſpace of one year,) either as a 
fugitive from his own nation, or as a merchant, or as having been deputed on a roman 
commiſſion. (They are te treated of in the next book.) p 

0 
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of the ſame caravan, puniſhment is not incurred by them; becauſe a 
caravan conſtitutes a ſingle cuſtody, like a ſingle houſe; and as, if one 
of two perſons living in the ſame houſe were to ſteal property belong - 


ing to the other out of that houſe, puniſhment for theft is not to be 


inflicted _ * ſo here likewiſe. 


on tie 


5 a eben commit a We dr by 1 by 51 within | 


a city, or in Kogfa, or Heera *,—this perſon is not accounted a robber, committed by 


on a favourable. conſtruction. —Analogy. would require that he be con- 
ſidered as a robber, (and ſuch is the opinion of Shafei,) becauſe: an 
intention of - robbery here evidently appears,—lt is recorded from 


.Aboo Yooſaf that puniſhment is incurred by him where he-commits 


a robbery without the precincts of the city, although it be in the 
neighbourhood of it, becauſe there no aſſiſtance can be had: and he 
further aſſerts that if robbers make an affray in the city, during the 


0 - 
. 4 


A robbery 
night, (or by 


| day within an 
| inhabited 


place,) does 
not occaſion 
puniſhment; 


day-time, with deadly weapons,—or if they make an affray during the 


»1ght, either with deadly weapons, or with ſticks and ſtones, they 


are to be accounted as hjghway-robbers, becauſe deadly weapons are too 


quick in their effect to admit of aſſiſtance coming, and in the night- 
time aſſiſtance comes ſlow ly. The reaſon for a more favourable con- 
ſtruction of the fact here is, that highway-robbery ſignifies attacking 


people upon the highway, which does not apply to cities, or inhabited 


places in their vicinity, becauſe it is evident that in ſuch places aſſiſtance 
may be procured; the perſons in queſtion, therefore, are not b;ghway- 
robbers, and hence puniſhment is not inflicted upon them. — They muſt, 
however, be conſtrained to make reſtitution of the property taken, in 
ſuch a manner that the claimant may obtain his right: and they are 
alſo to be corrected and impriſoned, as they have committed an of- 
fence. If, moreover, they have ſlain any perſon, proſecution for 


* Heera ABR, . any incloſure. In the preſent caſe it is ſaid to allude to 


a particular Janzil, (or reſting place for travellers,) near Lega, conſtructed by Namdn Bin 
Mandar, in which the lodges, although not touching, are yet all near each other, 


Vo, N., „ dat 


but the 
thieves are 
accountable 
for the pro- 
perty the 
take, as well 
as for any 
violence they 
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that is | comaitted to the avenger of blood for the reaſons before 
ſtated. It is to be obſerved, however, that decrees have paſſed ac- 
cording to the opinion of Aboo 7 voſaf, as Wu in che men ab 


| deer, copied from Tahdvee. | al 


Ir a perſon provoke another to ſuch a degree that he ſlays him, 


the Deyit, or fine of blood, falls upon the tribe of the ſlayer, according 


to Hanegſa. (This is a caſe of Zomicide upon provocation, which will 
be hereafter more fully treated of under the head of Deyit.)—If, how- 
ever, a man repeatedly act thus, he muſt be put to death for it, as he is 
a common nuiſance in the land of Gop, wherefore his W muſt 
be removed by r him. | 


» 


HEDAY A. 


1X. 


B 0 O K 
4 SEYIR, oe the INSTITUTES 


EYIR is the plural of Szerit, which, in its primitive ſenſe, ſigni- pegaidon of 
fies regulation, in matters ſpiritual and temporal. —Seyrr, in the Sir. 
Lngiibpd of the LAw, more 2 lies to the inſtitutes of the 

Frophet in his wars. gar | ' 


Chap. I. | | eber | 
Chap. IL Of the manner of waging war. 


Chap. III. Of making peace, and concerning the perſons to 
whom it is law ful to grant protection. 


Chap. IV. Of Plunder, and the diviſion thereof. 


Chap. V. ee \| 
T 2 | Chap. 
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INSTITUTES. Book IX. 
Chap. VI. Of the Laws concerning Moofidmins. . . 
Chap. VII. Of Tithe and Tribute. 
Chap. VIII. Of Jiayat, or Capitation Tax. 
Chap. IX. Of the Laws concerning Apoſtates. | ; + 
Chap, X. Of the Laws concerning Rebels. | 


S 


1 


War muft be Tur ſacred injunction concerning war“ 1s ſufficiently obſerved when 


carried on 
againſt the 


infidels, at all 


times, by 
ſome 
the - 


of 


it is carried on by any one party or tribe of Muſſulmans; and it is then 
no longer of any force with reſpect to the reſt. It is eſtabliſhed as a 
divine ordinance; by the word of Gon, who has ſaid, in the Koran, 
„ SLAY THE INFIDELS +; and alſo by a ſaying of the prophet, ** war 
ig permanently eſtabliſhed until the day of judgment, (meaning the 
ordinance reſpecting war.) The obſervance, however, in the degree 
above mentioned ſuffices; becauſe war is not a po/itrve injunction 7, 


as it is, in its nature, murderous and deſtructive, and is enjoned only 


for the purpoſe of advancing the true faith, or repelling evil from the 


7 * 1 


| | 04H ghbdntal i. M603 
Meaning the Jibdd Farz, or ordained war, enjoined, in various paſſages of the 
Koran, to be waged againſt infidels. It is termed, by ſome, #he HoLY war, -* 
+ Arab, Mooſharikeen; literally, afſociators; i. e. polytheifts, or idelatars, ,- | 
t Arab. Farz Ain. This is a technical expreſſion which cannot well be tranſlated: 
it means an injunction or ordinance unconditional in its nature, and general in its applica- 
tion, and the obligation of which extends alike to every individual. Thus fafting and 
prayer are of the claſs of Farz Ain: in oppoſition to ſuch duties as are merely conditional 
and occafional, | FA 


| 


— 


ſervants 
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ſervants of Gop; and when this end is anſwered by any ſingle tribe 
or party of Muſſulmans making war, the obligation i is no longer bind - 

ing upon the reſt; in the ſame manner as in the prayers for the dead *; 

(if, however, no one Muſſulman were to make war, the whole of the 
Muſſulmans would incur the criminality of neglecting it;) and alfo, 
becauſe, if the injunction were pofitroe, the whole of the Muſſulmans 
muſt conſequently engage in war, in which caſe the materials for war 
(ſuch as horſes, armour, and ſo forth) could not be procured, —Thus 


it appears that the obſervance! of war, as aforeſaid, ſuffices, except 
where there is a general ſummons, (that is, where the infidels invade a 


: 
2 * 
* 
* = 
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Muſſulman territory, and the Imdm for the time being iſſues a general. 


proclamation, requiring all perſons to ſtand forth to fight,) for in this 
caſe war becomes a poſitive injunction with reſpect to the whole of 


the inhabitants, whether men or women, and whether the Buam be a 
juſt or an unjuſt perſon: and if the people of that territory be unable 


to repulſe the infidels, then war becomes a poſitive injunction with 


reſpect to all in that neighbourhood; and if theſe alſo do not ſuffice, 


it then becomes a poſitive injunction with reſpect to the next neigh- 
bours; and in the ſame may, with relpod to all the Muſſulmans, 
from "Ot to ws 1 


Tux deſtruction of the ſword Þ+ is ; incurred by infidels, although 
they be not the firſt aggreſſors, as appears from various paſſages in the 
ſacred yritihgs which are e received to this effect. | 


„ 


Ir is not 3 upon Ae to alk 1 war, 3s they are * K 
jects of compaſſion: neither i is It incumbent upon ſlaves, or women, as 
the right of the maſter or of the huſband. have precedence: nor is as 
ſo u upon the blind, the maimed, or the decrepid, as ſuch are incapable, 


| 
4 


9 7 but the injunticn is ſufficiently 
fulfilled by the act of the /mdm, of the relations or Matulas of the deceaſed. l 
I Arab, Kattdl; meaning war in its operation, ſuch as fighting, ſaying, &c, 


o (= 


Infidels m 
be attack 
without pro- 
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1 If, however, the infidels make an attack upon a city or territory, in 
unleſsin caſe this caſe the repulſion of them is incumbent upon all Maſſulmamt, in- 
23 ſomuch that a wife may go forth without the conſent of her huſband, 
and a ſlave without the leave of his maſter, becauſe war then becomes 
a poſitive munction, and poſſeſſion either by bondage or by marriage 
cannot come in competition with a poſitive ee pe: in prayer 
(for inſtance) or faſimg.— This is ſuppoſing a general ſummons ; for, 
before that, it is not lawful for a woman or ſlave to go forth ro make 
war without the conſent of the huſband or maſter, as there is, in this 
caſe, no neceſſity for their aſſiſtance, ſince others ſuffice; and hence 
no reaſon exiſts for deſtroying the right * the huſband or maſter on 


that account. 


= extraor - Ir there be any fund in the public treaſury, ſo long as the 

inary ex- ; . 

aQions 2 fund laſts, any extraordinary exactions“ for the ſupport of the war- 

» hilt there riors is abominable; becauſe ſuch, exaction reſembles a hire for 

5 that which is a ſervice of Gop, as much as prayer or faſting ; and 

ſury. hire bein g forbidden in theſe, inſtances, ſo is it in that which re- 

| ſembles them, —In this caſe, moreover, there is no occaſion. for Any . 

e extraordinary exaction, ſince the funds of the public treaſury are pre- 
pared to anſwer all emergencies of the Muſſulmans, ſuch as war, and 
ſo forth. If, however, there be no funds in the public treaſury, in 
this caſe the Imdm need not heſitate to levy contributions for the better 
ſupport of the warriors ; becauſe, in levying a contribution, the greater 
evil (namely, the deſtruction of the perſon) is repelled ;. and the con- 
tribution is the ſmaller evil; and the impoſition of a /maller evil, to 
remedy a greater, is of no conſequence. A confirmation of this. is 
found in what is related of the prophet, that he took various articles 
of armour, and ſo forth, from Sifwan and Omar: in the ſame man- 


ner, alſo, he took property from married men, and beſtowed it upon 


, * 


* Arab. Foal; meaning an extraordinary donation or reward. Ad 
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the unmarried; in order to encourage then, and abs thein to go 
forth to fight with chearfulneſs; and he alſo uſed to take the horſes 


from thoſe who remained at home, and beſtowed them upon thoſe 


who went forth to ficht, on foot. p& 


: 0 * 7 91 ? 
3. $7. 2 | 1 


CHAP. II. 
| Of 'the Manner of re, War. 


W uzx the W enter aha enemy” 8 country, „ un beßeg the 
cities or ſtrong holds of the infidels, it is neceſſary to invite them to 
embrace the faith, becauſe In Abbas relates of the prophet that he 


never deſtroyed any without previouſly inviting them to embrace 


the faith.“ If, therefore, they embrace the faith, it is unneceſſary 
to war with them, becauſe that which was the deſign of the war is 
then obtained without war. The prophet, moreover, has ſaid we 
are directed to make war upon men until ſuch time as they ſhall confeſs 
% THERE IS NO GoD BUT ONE Gop; . but when they repeat this creed, 


“their perſons nd properties are in protecbion. Alf they do not accept and 


the call to the bath, they muſt then be called upon to pay Fizyar, 
or capitation-tax ®; *, becauſe the prophet directed the commander of his 
armies ſo to do; — alſo, becauſe by ſubmitting to this tax, war is 


forbidden and terminated, upon. the authority of the Koran, (This call 


to pay capitation tax, however, reſpects only thoſe from whom the 


t | 
* '["ribute from the perſon, in the fame 1 manner as Khir6j is tribute from lands. 


capitation- 


Infidels muſt 
* firſt called 

to em- 
= the 
faith ; 


and, if they 
refule the 
faith, to pay 
tribute. 


—— ER 8 — — — - 
> de. IEEE IO r wt r 
Da — —— 


* 


— 2930 
9893 * 1 
— * 


Cy 8 = 
wp IT 
* E 


* 
— 


bd FY * 4 7 — 
„2 r 2a .; 


* _ 
r 


| 
f 
| 
| 
| 
| 
41 


8 by — . \ = —_ - — # =» 0 as - _ ye — — 2224 3 
— 82 — - = = — - * => = _ * * 2 
4 hw en 1E T M — E * — + 85 
— r - - —_— . el = . 
ee rr rr Ethos wy Were | te es * — * * 
N WV a r ads Ad ke ard th * — N 2 "A. — 
” — . - 84 Mn dy . * » 
_— v-—o—o—- - — — — > — Ju — — * — — - — — — 
* 
* 
_ 


—ů— H—ũ 
- 


144 


Infidels muſt 
be called to 
the faith, pre- 
vious to 
making war 
upon them: 


but if infidels 
be attacked 
and ſlain 
ait bout this 
obſervance, 
no fine, &C. is 
due. 


INSTITUTES. Book IX. 
capitation-tax is acceptable; for as to apoſtates and the idolaters of 
Arabia, to call upon them to pay the tax is uſeleſs, ſince nothing is 
accepted from them but embracing the faith, as it is thus commanded 
in the Koran.) —If thoſe who are called upon to pay capitation - 
tax conſent to do ſo, they then become entitled to the ſame pto- 
tection, and ſubject to the ſame rules as Muſſulmans, becauſe Alee has 
declared ** Infidels agree to a capitation- tax only in order to render their 
% blood the ſame as Muſſulman blood, and their property the ſame as 
«© Muſſulman property.” 


Ir is not lawful to make war upon any people who have never 
before been called to the faith, without previouſly requiring them to 
embrace it; becauſe the prophet ſo inſtructed his commanders, direct- 
ing them 10 call the INFIDELS to the faith; and alfo, becauſe the 
people will hence perceive that they are attacked for the ſake of reli- 
gion, and not for the ſake of taking their property, or making ſlaves. 
of their children, and on this conſideration it is poffible that they 
may be induced to agree to the call, in eltern to ſave themſelves from 
the troubles of war. ene ns 


, * 2 8 6.4 43 
+ ” 4 


5 a Muſſulman attack infidels without orevioulty calling them to 
the faith, he is an offender, becauſe this is forbidden: but yet, if he, 
do attack them before thus inviting them, and flay them, and take 
their property, neither fne, expiation, or atonement are due, becauſe. 
that which protects, (namely, Mam, does not exiſt in them, nor are 
they under protection by place, (namely, the Muſſulman territory,) 
and the mere prohibition of the act is not ſufficient to ſanction the 


exaction either of fine, or of atonement for property: in the ſame 


manner as the ſlaying of the women or infant children of infidels is for- 
bidden 5 but if, notwithſtanding, A pr. were to ſlay ſuch, he is 
not liable to a fine. 8 | 


Ir is laudable to call to the faith a people to whom a call has 


CAN. II. INS T 1 T UT ES. 

already come, in order that they may have the more full and ample 
warning: but yet this is not iucumbvnt, as it appears in the Nab/- 
Saheeh that the prophet plundered and deſpoiled the tribe of Moo/tlick 
by ſurpriſe ; and he alſo agreed, with Aſdma, to make à ptedatory 
attack upon Cabna at an early hour, and then to ſet it on fire; and 


ſuch attacks are not preceded by a call. Ka. is a r in Syria: — 
ſome n it is the name of A el 


Ir thi infidets, wpon receiving ad call, 4+ was to 1 nor 
agree to pay capitation · tax, it is then incumbent on the Mufſulmans to 
call upon Gon for aſſiſtance, and to make war upon them; becauſe 
Gov'is the aſſiſtaut of theſe who ſerve him, and the deſtroyer of his 
enemies, the infidels ; and it is neceſſary to implore his aid upon every 


occaſion; the prophet, moreover, commands us ſo to do. And 


having ſo done, the Muſſulmans muſt then, with God's: aſſiſtance, 
attack the infidels with all manner of warlike engines, (as the pro- 


phet did by the people of Tayeef,) and muſt alſo ſet fire to their habi- 
tations, (in the ſame manner as the prophet fired Baweera,) and 


muſt inundate them with water, and tear up their plantations, and 


tread down their grain; becauſe” by theſe means they will become 
weakened, and their reſolution will fail, and their force be broken; ; 
theſe means we, mne all ſanctiffed by the LAW. 


Ir is no dect to ſhootmg Fae! or other miſfiles, n 
the infidels, that there may chance to be among them a Muſſulman 
in the way either of Bondagr or of traffic; becauſe the ſhooting of 
arrows and ſo forth among the infidels remedies a general evil, in 
the repulſion thereof from the whole body of Muſſfulmant; whereas 
the ſlaying of a Muſſulman ſlave or trader is only a particular evil; 
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On infidels re- 


ſuſing either 


to embrace 
the faith, or 
topay tribute, 
they may be 
attacked. 


The uſe of 
miſſile wea- 
pons 1s allow. 
able,alchough 
there be. 
Mufulmans 


among the in 


ſidelo; 


and to repel a general evil a particular evil muſt be adopted; and alſo, 


becauſe it ſeldom happens that the ſtrong holds of the infidels are 

deſtitute of Muſſulmans, ſince it is moſt probable that there are Mu/- 

ſulmans reſiding in them, either in the way of bondage or of traffic; 
Vo. II. U and 


* 
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and hence, if the uſe of my/i/e weapons were prohibitetT on a 
theſe Maſſulmans, war would be obſtructem. nN 


— 2 * Ip the infidels, in time of battle, mould make ſhields of Maſſie 


place Maul. mam children, or of Muſſulmams who are priſoners in their hands, yet 


—＋ there is no occaſion, on that account, to refrain from the uſe of 


A 4 miſſile weapons, for the reaſon. already mentioned. It is requiſite, 
fght. however, that the Mufſulmans,' in uſing ſuch weapons, aim at the in- 
fidels, and not at the children or the Mufſulman captiuet; becauſe, as it 
is impoſſible, in ſhooting, to diſtinguiſh preciſely bet ween them and 
the infidels, the perſon who diſcharges the weapon muſt make this 
diſtinction in Bis intention and deſign, by aiming at the afidels, and not 
at the others, ſince thus much is practicable, and the diſtinction muſt 
be made as far as 1s practicable. There is alſo neither ine nor epia- 
tion upon the warriors on account of ſuch of their arrows or other 
miſſiles as happen to hit the children or the Muſſulmamt, becauſe the 
war is in obſervance of a divine ordinance, and atonement is not due 
for any thing which may happen in the fulfilment of a divine ordi- 
nace, for otherwiſe men would negle& the fulfilment of the ordi- 
nance from an apprehenſion of becoming kable to atonement. It is 
otherwiſe in the caſe of a perſon eating the bread: of another when 
periſhing for hunger, as in that inſtance atonement is due although 
eating the bread of other people, in ſuch a ſituation be a divine ordi- 
nance “; becauſe a perfon periſhing for hunger will not refrain from 
' eating the proviſion of another, from the apprehenſion of atonement, 
fince his life depends upon it; whereas war is attended with trouble, 
, and dangerous to life; whence men would be deterred, by appreben- 


ſion of atonement, from engaging in it. 2D 
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Nr THERE is no objeftion to the warriors cnoying their Karon * 
3 their women along with them, where the AMuſſulman force is conſi- 


* That is to fay, is enjoined and authoriſed in the facred writings 


| derable, 


Cnxe:m. Sr 


derable; to ſuch a degree as to afford 4 protection em We enemy, | 
and not to admit of any apprehenſion from them; becauſe in that caſe 
aſety is a padde and a thing Which is my probable finds and 
is accounted as a thing crrram. PH: 017 
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Ir the force of the warriors be ſmall, (fuch as is termed a Sirree- 
yat 5 ſo as not to afford ſecurity from the enemy, in this caſe their 
carrying their women or Korans along with them is reprobated; be- 
cauſe, in ſuch a ſituation, taking thoſe with them is expoſing them 
to diſhonour ; and taking the Koran with them, in particular, is ex- 


poſing it to contempt, fince infidels ſcoff at the Koran with 4" view of 
inſulting the Mufſulmans; and this is the true meaning of the ſaying 
of the prophet ** Carry not the Kor aw along with you into the ne 


« of the . (that is, of ns TS 4 


Ir a Muſſulman go into an infidel camp, under a protection, there 


* 
» IS ; " 


geld al 
Tag 


unleſs the 


force be ſo 


ſmall as not 
to place them 
in ſecurity. 


is no objection to his taking his Koran along with him, provided theſe 


infidels be ſuch as obſerve their engagements, P from theſe no 
violence is to be e 


Ir is lawful for aged women to accompany an army, for the per. Aged women 


formance of ſuch buſineſs as ſuits them, ſuch as dreſſing victuals, 
adminiſtering 


ſtay at home, as this may prevent perplexity or diſturbance. The women, 
however, muſt not engage in fight, as this argues wea&ne/5 in the Mu/- 
ſulmans; women, therefore, muſt not take any perſonal concern in 
battle unleſs in a caſe of abſolute neceſſity :' and it is not laudable to 
carry young women along with the army, either for the purpoſe of 
carnal gratification, or for ſervice: if, however, the neceſſity be ve; AY 
urgent, female flaves may be taken, but not wives, 


* A ehen a body of men from 300/to 590, 


_ 
pany the 
water, and preparing medicines for the of ck and . bet nee 


young women. 


wounded ; but with reſpect to young women, it is better that they 
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 Wivuarflaves 
muſt not fight 
without leave. 


Treaties muſt 
not be bro- 
ken, &c, 


Women, chil- 
dren, or diſ- 
abled perſons, 
maſt not be 
lain; 


INSTITUTE S. Boox IX. 


A wipe. muſt not engage in fight but. with the conſent of her 
huſband, nor a ſlave, but with the conſent of his owner, (according 


to what was already ſtated, that the right of the huſband and the 


maſter has precedence,” unleſs from neceſſity, where an tsch is 
made by the enemy. | 


IT does not become Miſulmans to break treaties, or to a& un- 
fairly with reſpect to plunder, or to disfigure people (by cutting off 
their ears and noſes, and ſo forth ;) for as to what is related of the 
prophet, that he disfigured the Oorneans, it is abrogated by ſubſe- 
quent prohibitions. (The hiſtory of the Oornears is this. A party 
of the inhabitants of Oorna came to Medina, and there took oaths 
[of fidelity] to the prophet, and afterwards fell ſick, upon which the 
prophet: ſent them to his camel ſtables, directing them to live upon 
camel's milk; but when they recovered they flew the camel-keepers, 
and carried off the camels; and the. prophet diſpatched people after 
them by night, who. overtook them, and cut off their ears and. noſes 
by the prophet's order.)—In the fame manner, it does not become 
Muſſulmans to flay women or children, or men aged, bed-ridden, or 
blind, becauſe oppoſition and fighting are the only occaſions which 
make ſlaughter allowable, (according to our doctors, ) and ſuch perſons 
are incapable of theſe. For the ſame reaſon alſo, the paralytic are not 
to be ſlain, nor thoſe who are diſmembered of the right hand, or of 
the right hand and left foot. Shafei maintains that aged men, or 
perſons bed-ridden or blind may be ſlain ; becauſe (according to him) 
mfidelity is an occaſion of ſlaughter being allowable; and this appears 
in theſe perſons. What was before obſerved, however, that the 
e paralytic or diſmembered are not to be flain, is in proof againſt 
him, as infidelity appears in theſe alſo, yet ſtill they are not flain, 
whence it is evident that mere inſidelity is not a juſtifiable occaſion of 
flaughter. The prophet, moreover, forbad the flaying of infant or 


' ſingle e ; and once, when the prophet faw a woman who was 


$ Sas Zirrdt ; meaning ſeattered about at random. 
ſlain, 
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CnAP. H. 
Alain, he ſaid, ( Alas!- 2h; 155 woman did not fight : awhy,, . therefore, uur | 
ſhe ſain?” But yet, i any of theſe perſons be killed in War, or unleſs they be 


if a woman be a Queen or chigf, in this caſe it is allowable to ſlay 3 
them, they being qualified to moleſt 5 ſervants of Gop. —8⁰ alſo, Mutlu. 
if ſuch perſons as the aboye ſhould” | attempt to fight, they may be 

lain, for the purpoſe of NR, evil, and becauſe fi ghtin g LY 

ſlaying allowable. 


A LuNATIC muft not be flain unlefs he fight, as ſuch a perſon 1s Lungeicr muſt 
not reſponſible for his faith: but yet where he is found fighting it 16 they 
is neceſſary to ſlay him, for the removal of evil. It is alſo to be feht. 
obſerved that infants or lunatics may be flain ſo long as they are 
actually engaged in fight, but it is not allowed to kill them after they 
are taken priſoners : contrary to the caſe of orhers, who may be flain 
even after they are taken, as they are liable to puniſhment, becauſe 


they are reſponſible for their faith. 


1 


A. PERSON who i 18 *. 1 . hy roms 5 0 * nete 

tervals, in the nn boon i tw = 
Of VAVLI443T 

Ir is ahoralnablei in a Muſſulman to hewitt Gohting wick his father A Muffulnes 
who happens to be among the inſidels; nor muſt he flay him; becauſe mt nothght 
Gop has ſaid, in the Koran, * HONOUR: THY 'FATHER/ AND THY ther, | 
© MOTHER; and alſo, becauſe the preſetvation of the father's life is 
incumbent upon the ſon, according to a the doctors; and the per- 
miſſion to fight with him would be, repugnant to that ſentiment. 
If, alſo, the ſon ſhould find the father, he muſt not ſlay him. Aim ſeg, 
but muſt hold him in view until ſome other come and ſlay him, 
for thus the end is anſwered without the ſon ſlaying his father, 
which is an offence. If, however, the father attempt to ſlay the fat 1 
ſon, inſomuch that the ſon is unable to repel him but by killing him, ae. 
in this caſe the ſon need not heſitate to flay him; becauſe the deſign 
of the ſon is merely to repel. him, which is lawful; for if a Maſſul- 
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man were to draw his ſword with a deſign of nen ſon, in fiich 
4 way as that the ſon is unable to repel him but by killing hin, it is 
then lawful for the ſon to flay his father, becauſe his deſign is merel y 
repulſion; in a caſe therefore where the father is an infidel, and 'at- 


tempts to ſlay his ſon, it is lawful for the ſon to 175 the father in 
ſelf-defence, a fortiori. | wel} 
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Of making Peace; and concerning the Perſons to whom 
it is lawful to grant Protection. % 


* 


Peace may be Ir the Imim make peace with aliens*, or with any particular 
made, where tribe or body of them, and pereeive it to be eligible for the Mw/ul- 
alle; mans, there need be no heſitation; becauſe it is faid, in the Koran, 
«© Ir THE INFIDELS BE INCLINED TO PEACE, DO YE LIKEWISE 
** CONSENT THERETO ;''—and alfo, becauſe the prophet, in the year 
of the puniſhment of Eubea, made a peace between the Mufſulmans | 
and the people of Mecca for the ſpace of ten years; peace, moreover, 
is war in effect, where the intereſt of the Muſſulmans requires it, 
ſince the deſign of war is the removal of evil, and this is obtained by 
means of peace: contrary to where peace is not to the intereſt of the 
 Muffulmans, for it is not, in that caſe, lawful, as this would be abandon- - 


ing war both Er , and in n It is here, Wa p 


„Aab. Hirbee. This, in its literal ſenſe, figtifles an enen; the tertn, However, eu- 
tends to all mankind except Mu ſſlmaus und — whether they beaQually at War with 
the Mlaſſlmans or not. It appears to be ſynonymous with the Latin FH is. 
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to obſerve that it is not abſolutely. neceſſary to reſtrict a peace to the 
term above recorded (namely, ten years,) becauſe the end for which 


peace is made may be .. more WW obtained by extend- 
ing it to a PORE term. 61 \ | 2 


T5t 


Is the Ina * peace * the aliens for A auge term, and i 1.46 
(namely, ten years, and afterwards perceive that it is moſt advan- ken, when: | 
tageous for the Muſſulman intereſt to break it, He may in that caſe per neg i 
lawfully renew the war, after giving them due notice; becauſe, upon fidels due 
a change of the circuttiſtances which rendered peace adviſcable; the 
breach of peace is war, and the obſervance of it a deſertion of war *, 
both in appearance, and alſo in ect, and war is an ordinance of Gop, 
and the forſaking of it is not becoming [to:Muſſulmans.] It it to be 
obſerved that giving due notice to the enemy is in this caſe indiſpenſ- 
ably requiſite, in ſuch a manner that treachery may not be induced, 
ſince this is forbidden. It is alſo requiſite that ſuch a delay be made 
in renewing the war with them as may allow intelligence of the 
peace being broken off to be univerſally received among them; and 
for this ſuch a time ſuffices as may admit of the 4ing or chief of the 
enemy communicating the ſame to the different parts of their domi- 
nion, fiance, We fuch. a delay, 2 . of Tua is avoided. | 


ſack caſe unleſs th hey 
awful fon dies Aden to attack alice TINT any previous notice, Wy Fre. 


ſince the e of treaty in this inſtance — with them, tey may 


Muſulmans 5 giving e notice. It would be otherwiſe, how- 


* (Soin the originale) . 2 drab Mhpiilice intereſts, 


peace 1s the ſame as war, as it anſwers the ſame purpoſe (namely their advantage, ): yet this 14 
is not the caſe where advantage is no longer derived from it. | | 


+ That is to-ſay, break the peace by any hoſtile act. 


\ 


ever, 
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ever, if only a ſmall party of them were -to violate the treaty, by 
entering the Muſſul/man territory and there committing robberres upon 
the Mu/ſulmans, ſince this does not amount to a breach of treaty: If, 
moreover, this party be in force, ſo as to be capable of oppoſition, 


and openly fight with the Muſſulmans, this is a breach of treaty, with 


reſpect to that party only, but not with reſpect to the reſt of their 
nation or tribe; becauſe, as this party have violated the treaty without 
any permiſſion from their prince, the reſt are not anſwerable for their 
act; whereas, if they made their attack by permiſſion of their prince, 


the breach of treaty would be regarded as by the whole, all ops. © vir- 


Peare may be 
granted in 
return for 


arc 


War muſt not 
be under- 


ken a 
=” 


tually implicated in it. 


Is the Imam make peace with aliens in return for property, thiehs 
is no ſcruple ; becauſe, ſince peace may be lawfully made with any 
ſucli gratification, it is alſo: lawful in return for a gratification. 
This, however, is only where the Muſſulmans ſtand in need of the 
property thus to be acquired: for if they be not in neeefity,” making 
peace for property is not lawful, ſince peace is a deſertion of war, both 
in appearance and in effet.—It is to be obſerved that if the Imdm 
receive this property by ſending a meſſenger, and making peace; 
without the Mu/ulman troops entering the enemy's territory, the 
object of diſburſement of it is the ſame as that of Fizyar, or capitation- 
tax; that is, it is to be expended upon the warriors, and not upon the 
poor. If, however, the property be taken after the Muſſulmans have in- 
vaded the enemy, in this caſe it is as plunder, one fifth going to the 
Imim, and the remainder, to be divided among the troops; as the 
property has in fact been taken by force in this inſtance.” N 


It as 3 on the Imam to keep peace with apoſtates *, and 
not to make war upon them, in order that they may have time to 


6 Meaning tribes which apoſtatiſe and deſert the Meuſſulnan a 


| occaſionally tay 
pened in the earlier times of Mabammedaniſm. 


bd 
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conſider their ſituation, ſince it is to be hoped that they may again | 
return to the faith. —It is therefore lawful to delay fighting with 
them, in a hope that they may again embrace JJami/m ; but it is not 
lawful to take property from them. If, however, the Imim ſhould 


take property from them, it is not incumbent upon him to return it, 
as ſuch property is not in protection. 


Ir infidels haraſs the Muſſulnans, and offer them peace in return Muſilmar: 
for property, the Imam muſt not accede thereto, as this would be a chaj a p — 
degradation of the Muſſulman honour, and diſgrace would be at · — 

tached to all the parties concerned in it; this, therefore, is not law- 
ful, except where deſtruction is to be apprehended, in which caſe the 
purchaſing a peace with property is lawful, becauſe it is a duty to 


repel deſtruction in 2 poſſible mode. 


Tun fleet walike PO. to aliens is not permitted; neither is Warlike | 
it allowed to ſend merchants among them for the purpoſe of felling — 6 

their horſes and armour ; becauſe the prophet has forbidden us to ©" 

{ell warlike ſtores into the hands of aliens, or to carry them to them; 

and alſo, becauſe the aliens, by felling them warlike ſtores, are 

ſtrengthened to fight the Muſſulmans.—Selling them horſes is like- 

wiſe unlawful, for the ſame reaſon. Selling them iron is alſo pro- 

hibited, as it is the material from which arms are conſtrued. —And 

as the ſale of theſe articles is diſallowed pefore peace, ſo is it like wiſe 

efter peace has been concluded, as peace is of uncertain duration,—Tt 

is to be remarked that analogy would require that the rule with re- 

ſpe& to ſelling them proviſſont or clothing ſhould be the ſame as with 

reſpect to ſelling them arms : but to ſell them victuals and clothing is 

lawful, in conformity with what is recorded of the prophet, that he 

directed Simmdma to carry proviſions to the people of Mecca for ſale, 

althou gh thoſe people were then aliens. 


„ That i, had not yet ſubmitted, or embraced the faith, 
VoL. Il. | X uy Is 
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SECTION. 0981-1. Fit cat 


Protectin ' Tp a free perſon grant protection to an infidel, or to a body of in- 
. * fidels, or to the people of a fort or city, the protection is valid, wWhe- 
RING ther the perſon granting it be a man or a woman; and no perſon of the 

Muſſulmans. is afterwards at liberty to moleſt them; becauſe the pro- 
phet has ſaid / 7he Jeaft among the Mus8VLMANS grant protection to 
& an infidel, and make a compact with him, it behoves the whole to ob- 
& ſerve ſuch protection and cumpact, and not to break it;“ aid the 
learned agree that the word adza, [the leaſt,] in this ſaying, means @ 
ſingle perſon ;—and alſo, becauſe any fingle Muſſulman is empowered . 
to make war upon the infidels, wherefore they fear him, ſince he is 
competent to oppoſe them; by his granting protection, therefore, 
protection is eſtabliſhed as from him, ſince he is one of whom pro- 
tection may be aſked; becauſe the object of fear is the object to which 
to look for protection; and a fingle Muſſulman is the object of fear, 
(according to what was before aſſerted, that the infidels fear him; 
by his granting them protection, therefore, protection is eſtabliſhed, 
as from him, and it then extends to all others beſides the perſon who 
grants it; in the fame manner as in the caſe of ſeeing the new moon, 
at the commencement of Ramzdn a; for, if a perſon teſtify to ſee- 
ing the ngww-moon of Ramzin, ſaying “ I ſee it,“ the faſt of Ramzan 
becomes incumbent upon him, and the obligation then extends to all 
others; and fo in the preſent cafe likewiſe, the protection becomes 
binding upon all others beſides the perſon who grants it, —and the 
obligation of it extends from him to all the reſt, and they ate not at 
liberty to infringe it. Moreover, the cauſe of the validity of protection 
15 the act of aun and as that 15 not of a JT e ſo the 


* The ninth month of the Mobammedan year, during which a ſtrict faſt is eyeing. 
commencing from the firſt 2 of. the new- moon. 


; pr otection 
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protection is not diviſible, and is therefore complete ;—that is, the 
protection granted by one Muſ/ulman is conſidered as proceeding from 
the whole, in the fame manner as the exerciſe of guardianſhip in mar- 
riage :—for if one of ſeveral guardians of an infant, who are all upon 
an equality, in point of guardianſhip, contract the infant in marriage, 
the marriage is valid and binding upon all the other guardians, and no 
one of them is at liberty to annul it: thus, in the preſent caſe, if any 
one Muſſulmam grant protection to an infidel, the ſame is eſtabliſhed and 
binding upon all others, and no Muſſulman is at liberty to annul it, 
ſince the protection is valid, — except where it has an evil tendency, 
in which caſe it muſt be annulled, and intelligence of the ſame muſt 
be communicated to the infidels, in the ſame manner as if the Indm 


himſelf were to grant a protection, and afterwards find it adviſeable to 


annul it, in which caſe he is at liberty to annul it, giving the in- 
fidels notice of the annulment, as has been already ſtated. The nam 
muſt alſo reprehend any perſon who ſingly gives a protection, where the 
protection 1s of evil tendency, as he has in this inſtance preſumed to 


ſet his own judgment above that of the Imam, and has confided in his 
own prudence, It is otherwiſe where the protection is adviſeabl, as 


the perſon who grants it has here an excuſe, fince if he were to delay 
giving the protection, the good to be derived from it might be defeated. 


Ir a Zimmee grant protection to an alien infidel, his protection is 
not valid, becauſe the acts of a Zimmee-are liable to ſuſpicion,” with 
reſpect to granting protection, on account of his infidelity; beſides, a 
Zimmee has ng authority with reſpect to My e, 
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The protee- 
3 
by a Zimmee, 


Is a Muſulman be reſiding among the infids, either as a captive Ra? y a Muf+ 


xz reſfid- 


or a merchant, and- grant a protection to aliens, his protection is in- ing among 


valid, becauſe he is in the power of the aliens, wherefore the aliens 
are not in fear of him, and protection is reſtricted to the object of 
fear; and alſo, becaufe, as perſons in thoſe ſituations are liable to be 
conſtrained to grant a protection, they may not be directed by what 

X 2 8 is 


dels, 


or by a pro- 
ſelyte 2 
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is adviſeable. If, moreover, the protection granted by the captive or 
the merchant were valid, whenever the infidels found themſelves 


prefled in war, and unable to carry it on, they might influence the 


captive or the merchant to grant them a protection, and through means 
of that protection they oy a find relief, when the door of 494 


over them would be cloſed. 


\ 


Ir a perſon who has embraced the Muſſu/man faith in the country 


has not yet of the aliens, but who has not yet retired into the Muſſulman territo- 


retired into 


the My/ſulman TICS, grant protection to infidels, this protection is not valid, for W 


territory, 
not — 


The protec- 
tion granted 
by a ave is 
not valid, 
unleſs he be 
licenced to 
engage in 
war. 


ſame reaſons as are aſſigned in the preceding cafe. 


Ir a [ Muſſulman] ſlave rant protection, it is not valid (according 
to Haneefa) except where his maſter has given him permiſſion to en- 
gage in war. Mohammed ſays that the protection granted by a ſlave 
is valid, and ſuch alſo is the opinion of Shafei.—Aboo Yooſaf alſo 
agrees with him, according to one tradition.— According to another 
tradition, his opinion is the ſame as that of Haneefa. The arguments 
of Mohammed are twofold :—r1rsT, Aboo Mooſa Aſhydree relates that 
the prophet declared the protection granted by a ſlave to be a valid 


protection: —sEcOND x, a ſlave may alſo be a believer, and may con- 


ſequently poſſeſs a power of reſiſtance “: the protection granted by 
an wnlicenced ſlave, therefore, is valid, in the ſame manner as the 
protection granted by a ſlave who has been permitted to engage in 
war; — and in the ſame manner, alſo, as a contract of fealty or ſub- 
jection is valid; (for, if an alien were to execute a contract of fealty 
before a ſlave, and the ſlave agree thereto, the contract is valid f 
and ſo here likewiſe.)—The reaſon why a ſlave, not licenced to en- 


In oppoſition to the ſtate of an inſidel who not being allowed to carry arms, is held 


incapable of reſiſtance. 


+ That is, the alien is made a Zimmee, or ſubje& of the Muffulman ſtate. 


gage 
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ge in war, is held in the ſame light as one Who is licenced, is that 
the cauſe of the validity of the protection granted by the licenced ſlave 
is his being a believer, and conſequently capable of reſiſtance; and this 
circumſtance is conſtituted the cauſe, on the ground that faith is con- 
ditional to piety, and war (with inſidels] is an act of piety. —This 
power of refiſtance, moreover, is made a condition, in order that the 
protection may be eſtabliſhed as from its proper ſource, ſince the ob- 
ject of fear is the object to which to look for protection. Now as the 
ſlave in queſtion poſſeſſes a power of reſiſtance, he is feared, and pro- 


tection may therefore proceed from him; and the advantage of protec- 


tion (namely, the advancement of religion, and of the Muſſulmam in- 
tereſts) is alſo obtained; for the queſtion ſuppoſes a caſe in which the 
intereſt of the whole body of Muſſulmans is concerned. It being de- 
monſtrated, therefore, that the cauſes of the validity of a protection 


granted by a licenced ſlave are behef, and a conſequent power of reſiſtance, 


and theſe cauſes exiſting equally in the flave who is not licenced,” it 
follows that his protection is equally valid: but yet it is not lawful for 
him to fight, becauſe this would be contrary to his maſter's intereſt *, 
— whereas the granting of protection being only a ſpeech,” the intereſt 
of the maſter can in no reſpect be endangered by it.—The arguments 
of Haneefa on this ſubject are twofold:—riRS T, a ſlave who is not 
licenced to fight is inhibited from fighting, whence his protection is not 
valid ; becauſe the infidels have no fear of him, and conſequently he 
cannot be the ſource of protection, (fince the oe? of Fear is the ob- 
ject to which to look for protection, as was already obſerved;)—and 
ſuch being the caſe, a protection granted by him is of no effect: con- 


trary to a flave who is /icenced to fight, fince he is eſtabliſhed the object 


of fear. EON, fighting is not lawful to the inhibited ſlave, as 


this is an act which affects his maſter in ſuch a mode as to create an 


apprehenſion of damage to him; and the ſlave's granting protection is 


alſo of the ſame nature, becauſe granting protection is one branch of 


{0 


* As it would endanger the life of the flave, who is his maſter's property. 
| military 
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ranted 


alſo, becauſe ſuch a contract is as a balance to capitatian- tax; and alſo, 
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military authority, ſince the deſign of fahting is to remove the wicked. 
neſs of the infidels, and this end is obtained by granting protection; the 
ſlave's granting protection, therefore, is one of the branches of war; 
and in this there is an apprehenſion of injury to his maſter; for a ſlave 


ſometimes makes a miſtake in granting protection, (nay, it is the 


rather to be apprehended that he /hould make a miſtake,) becauſe, as 
his time is chiefly. employed about his maſter, he cannot be experi- 
enced in war, and hence, if his protection were valid, plunder would 
be precluded; and this is an injury to all the Muſſulmams, of whom his 
maſter is one. The protection, therefore, granted by an inhibited 


ſlave is an act of military authority, in which there is an apprehenſion 


of injury to the maſter, and conſequently is not valid. It is otherwiſe 
where a ſlave licenced to fight grants a protection, becauſe this is valid, 


although it admit an apprehenſion of injury in reſpect to the maſter, . 


fince the maſter appears conſenting to his own injury. - A licenced | 
ſlave, moreover, is ſeldom guilty of a miſtake, becauſe he is aceuſ- 
tomed to fighting. The caſe in queſtion is alſo different from a con- 
tract of fealty ; becauſe ſuch a contract is a ſubſtitute for converſion to 
the faith, and therefore ſtands in the place of a call to the faith; and 


becauſe conſent to ſuch a contract, when the infidels defire it, is or- 
dained; and the fulfilment of a divine ordinance is peculiarly advanta- 
geous: hence there is an evident diſtinction between granting 1 
tection and nee to a contract of fealty. 


Ir a boy of immature ob wikis grant a ates to an iadel 


951 is not his protection, like that of a lunatic, is not valid. If the boy be of 


mature underſtanding, but not licenced to engage in war, then con- 
cerning his protection there is a difference of opinion, the ſame as 


before mentioned reſpecting the unlicenced ſlave: if, however, this boy 


be licenced to engage in War, his protection is valid; —and this is ap- 
proved. 


CHAP. 


Cnare. IV. INSTITUTE. 


f 


"CHAP. ww. 


ot runder and the Diviſion thereof. 


Ir the Imim conquer a country by force of a; he is at liberty to 
divide it among the Muſſulmams, (in the ſame manner as the prophet 
divided Kheebir among his followers :Y—or, he may leave it in the 
hands of the original proprietors, exacting from them a capitation - tax, 
and impoſing a tribute upon their lands, in the fame manner as Omardid 
with reſpect to the people of Ira. The Hnam, therefore, has either of 
theſe at his option, and may prefer that mode which is moſt adapted to 
his ſituation. Some, however, aſſert that the former of theſe is prefer- 
able, where the troops are neceſhtous,—and that the /atter is preferable, 


A conquered 
country may 
either be di- 
vided among 


os 
left _ - 
© 
— 
tants under 
tax and 
tribute: 


where they are not neceſſitous, in order that the tax and tribute may 


be reſerved as a fund to anſwer contingencies.— Such is the law with 
reſpect to immoveable property and anus: but with reſpect to ; 


property, it is unlawful to leave that with the infidels, as no mention 
is made of it in the ſacred writings.Shalei maintains that leaving im- 


moveable property with them is alſo unlawful, ſince this would be de- 
ſtructive to the right of the troops the relinquiſhment of it, therefore, 


but oats 
ty can- 

not be left 

with them, 


is illegal without an adequate return; and tribute is not an adequate re- 


turn, as it is, comparatively, of trifling value. It is otherwiſe with reſpect 


to the perſons of the infidels, which the Inam may lawfully releaſe in 


conſideration of a capitation- tax, becauſe, as the Inam may lawfully 


deſtroy the right of the troops in their perſons, by putting them all to 
death, it follows that his deſtroying this right for a return, is law ful 
2 fortiori, although the return be of a rriſſing nature.——This reaſoning, 


however, is refuted by what is recorded of Omar, as above.—More- 
over, leaving, the conquered country in the hands of the inhabitants, 
3 i 1 


* 
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in the manner before mentioned, is advantageous to the Mufſulmans, 
and adviſeable in reſpect to them, becauſe in this caſe the inhabitants 
are merely the cultivators of the ſoil on behalf of the Muſ/ulmans, as 
performing all the labour, in the various modes of tillage, on their ac- 
count, without their being ſubjected to any of the trouble or expence 
attending it. — With reſpect to what Shafej alleges, that tribute 
is, comparatively, of trifling value,” we reply, that although tribute 
be a 7rifle on the inſtant, yet with regard to peta it is confiderable, | 
on account of its being . 7 rol 


/ 


farther than Ix the Ind relinquiſh to the inhabitants of the territory their 
— _ lands and perſons, it is incumbent on him to reſign to them ſuch a 


enable them portion of their moveable property as may enable them to perform 
lands. their buſineſs, and cultivate their lands, leſt abomination be induced; 
ſince if he were not to leave them thus much property, it would be 


abominable. 


| | 2 
Captives may THE Imdm, with reſpect to captives, has it in his choice to ſlay 


1 them, becauſe the prophet put captives to death, and alſo, becauſe 


ved, do be. laying them terminates wickedneſs :—or, if he chuſe, he may male 
eomeZimnee; them ſlaves, becauſe by enſlaving them the evil of them is remedied, 
at the ſame time that the Mwuſſulmans reap an advantage: —or, if he 
pleaſe, he may releaſe them ſo as to make them freemen and Zimemees, 
according to what is recorded of Omar: but it is not lawful ſo to re- 
leaſe the idolaters of Arabia, or apellates; for reaſons which ſhall be 


hereafter explained. 


but they muſt TT is not lawful for the Imam to return the captives to their 
not be ſuf- 


fered to re- Own. country, as this would be ſtren As, the infidels againſt the 


turn to their 
own country; Muſſulmans. 


and, if they Ir captives become Muſſulmans, let not the Indm put them to 
embrace the | | 


faith, they death, becauſe the evil of them is here remedied without ſlaying them: 
N | but 


can.  ANSTIYLEL Co 


but yet he may lawfully make them ſlaves, after their converſion, be- — * 
cauſe the reaſon for making them flaves, (namely, their being ſe- boqtu 
cured within the Mufſulman territory,) had exiſtence previous to their 1888 
embracing the faith. It is otherwife where infidels become Muſſul- 
mans before their capture, becauſe then the reaſon for wien them 


ſlaves did not exiſt provious to ear r ende 7 


Ir is not lawful to releaſe infidel tiptives in e for the re- " Exchange of 
leaſe of Muſſulman captives from the infidels. According to the two bs I 
diſciples this is lawful, (and ſuch, alfo, i is the opinion of Shafei,) be- 
cauſe this produces the ernancipation of Muſſulmans, which is prefer- 
able to ſlaying the infidels, or making them ſlaves. The argument of 
Haneefa is that ſuch an exchange is an aſſiſtance to the infidels ;_ be- 
cauſe thoſe captives will again return to fight the Mw/ul/mans, which 
is an evil; and the prevention of this evil is preferable | to effecting the 


releaſe of the Muſſulmans, ſince, as they remain in the hands of the FAO . 


infidels, the injury only affects them, and does not extend to the other 
Muſulmans, whereas the injury attending the releaſe of infidel cap- 
tives extends to' the whole body of Muſulmans. An exchange for 
property (that is, releaſing infidel priſoners in return for property) 
is alſo unlawful, as this is aſſiſting the infidels, as was before obſerved; 
and the ſame is mentioned in the Mazhab Maſhboor. In the Seyir Ka- 
beer it is aſſerted that an exchange of priſoners for property may be 
made, where the Muſſulmans are neceſſitous, becauſe the prophet | 
releaſed the ae. taken at Biddi r for a ranſom. 


IF a captive become a Mau fulman | in the hands of the 18 A converted 


it is not law ful to releaſe and ſend him back to the infidels in return for Pye matt 
their releaſing a Muſſulman who is a captive in their hands, becauſe no — . 
advantage can reſult from the tranſaction. If, however, the converted on country. 
captive conſent to it, and there be no apprehenſion of his apoſtatizin 8, 

in this caſe the releaſing of ah in 1 for a raed + ppg is 

a matter of diſcretion. 
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Tr is not law ful to confer a favour upon captives by releating them 


releaſed gra- gratuitouſly,—that 1 is, without receiving any thing 1 in return, or their 


Briton e/ly. 


becoming Zimmees, or being made flaves. Shafei ſays that ſhewing 


favour to captives, in this way is lawful, becauſe the prophet ſhewed 
favour, in this way, to ſome of the captives taken at the battle of 


| Biddir. The arguments of our doctors upon this point are twos 


Al cattle 


and baggage _ 


which cannot 
be carried 
away upon a 
retreat mult 


fold : FIRST, Gop ſays in the Koran sLAx IDOLATERS, 
* WHEREVER YE FIND THEM;”—SECONDLY, the right of enflaving 
them is eſtabliſhed by their being conquered and captured, and hence 
it is not lawful to annul that right without receiving fome advantage 
in return, in the ſame manner as holds with reſpect to all plunder ; 
and with reſpect to what Shafes relates, that ** the prophet ſhewed 
« favour, in this way, to ſome of the captives taken at the battle of 
oP RN it is abrogating by i the text of the Koran already quoted. 
WuHExEvER the Imdnis deſirous of returning from a hoſtile coun- 


try into the Muſſu/man territory, if he ſhould happen to have along 
with bim baggage-cattle, ſuch as oxen, camels, and fo forth, and be 


be deſtroyed. nat able to convey them into the Muſſulman territory, it behoves him 


to ſlay and burn them; and he muſt not hamſtring them, or turn them 
looſe. Shafet ſays that he ſhould leave them, becauſe the prophet 
forbids us to flay animals for any other purpoſe than to eat them. 


Our doctors argue that the laying of animals is lawful for any ap- 
proved end; and what end can be more approved than breaking the 


ſtrength of the infidels who are enemies? After ſlaying them they 


| muſt be burnt, in order that the infidels may not derive any advantage 


from them, whence this anſwers the ſame purpaſe as deſtroying 
buildings or dwelling places *; contrary to burning Before ſlaying, as 


the prophet has forbidden this; and contrary, alſo, to ham-ſtringing, 


as this is dis figuring, and that alſo is forbidden 1 2 In the ſame manner, 


by Probably meaning the buildings, &c. which the Muſſulmans, during their ſtay in the 


| hoſtile country, may have conſtructed for ns own accommodation. 


+ Chap. U. p. 148. | 
the 


' 
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the Indam muſt burn all ſuch military ſtores as are capable of being 
burnt; and what cannot be deſtroyed in this way muſt be buried in 


ſome place which the infidels are x ror nd of, in order that they may 


not make ann of 1 it. x ir ag | 

Tux Imam l not divide the RS in the ookacitry of the 
enemy, but muſt make the diſtribution of it in the Mruſſulman territory. 
Shafei holds that it may be divided in the country of the enemy. 
This diverſity of opinion is founded in à difference of tenets; for 
with our doctors the plunder is not the property of the troops, until 
it be brought into the Maſſulman territory, - Whereas, with Shafe? it 


is the property of the troops before it be brought into the Mſuſſulmas 


The plunder 
muſt not be 
divided until 

it be brought 
within the 
Muſſulmas 


territory. From this difference in principle proceed a number of caſes 


concerning which they differ, as related at large, by the author, in the 
Kafiyat-al-Moontihee, The argument of Shafei is that the cauſe of 


right of property in plunder is congueſi, where that conqueſt extends over 


property of allowable uſe, in the ſame manner as conqueſt is the cauſe of 
right of property with reſpect to game: now conqueſt means nothing 
more than ſubje&isn and ſeixin; and thoſe are fully eſtabliſhed with re- 
ſpect to the plunder in queſtion. The arguments of our doctors upon 
this point are twoſold: vis r, the prophet has forbidden the ſale of plun- 


- 


der in the country of the enemy; and as aidi/{ribution of property is in 


effect a ſale, a prohibition in reſpect to the ſale extends to the di/iribution 
likewiſe:—ECONDLY, in the caſe in queſtion conqueſt is not eſta- 


bliſhed; becauſe conqueſt ſignifies ſubjeion and ſeiain of ſuch a nature 


that the ſeizer is capable of protecting the plunder, and alſo of 
carrying it from place to place; but in the caſe in queſtion, the 
captors. of the plunder, may poſſibly be incapable of carrying it off 
into the Maſſulnan territory, as the infidels may be able to reſcue it 
from the hands of the Muſſulmans, fince, the property is ſtill in * 
country. Some allege that the radical ground of difference bet w 


nefa and Shafei turns upon this queſtion.— Do the efefs of right bf 225 


property (ſuch as the law fulneſs of coition, ſale, and fo forth * 9 take 


With reſpect to the women or property taken. | 
Y 2 place 


The warrior 
and the auxi- 
hary have an 
equal right in 
the en ; 


and alſo the 
fick ; 


and fo, hke- 
wiſe, any re- 
_ Inforcements 
which join 

the army be- 


fore the plun- 


der is carried 
off. 


Warft, becauſe, in his reren, the plunder becomes ny COT 


| 
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place upon the divifon.of the plunder in the enemy” 's country, where 


the Imam divides it at once without. further trouble, or do they not 
According to Shafei, the effects aforeſaid take place immediately 


upon the diviſion; but in the opinion of our doctors they do not take 


place: and hence it follows that with Shafe# the plunder becomes the 
property of the troops before its being conveyed into the Mwſulman 
territory, ſince the effects of a right of property cannot exiſt without 
the exiſtence of the property itſelf but with our doctors the plunder 
does not become the property of the troops until it be brought into 
the Muſſulman territory, fince if it were their property, the effects of 
a right of property: would take . upon the diſtribution of it in 
the enemy's country. | 


In fharing the plunder, the warrior and the auxiliary (being 
preſent with the army,) have an equal claim; becauſe the foun- 
dation of a right to plunder, according to our doctors, is the going 
«© paſi the boundary of the Muſſulman territory with an intention 
«© to fight;” whereas, in the opinion of Shqfei, actual preſence, (that 
is, being preſent at the place where war is carried on, ) is the cauſe of 
the right; and the warrior and his aſſiſtant are equal with reſpect to 


the cauſe of the right; and ſuch being the caſe, they are equal iu 


ſharing the plunder. In the fame manner, a perſon who has' retired 


from the ſervice by the admiſſion of an excuſe, (fuch as fcineſs, for 


inſtance,) is on an equal footing with him who actually fghzs, be- 
cauſe he alſo is, in point of 15 wu an _ Gy arr ham 
who is actually Ne | 


Tr reinforcements join the army in the enemy's country, before the 
plunder i is conveyed into the Muſſulman territory, they are entitled to 
a full ſhare of the booty. "Shafei ſays that if they join the army 
when the fighting is finiſhed, they are not entitled to ſhare with the 


4 
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of the troops on the iriftant of its ſeizure, wherefore no Si perth is 

afterwards entitled to ſhare with them in it. According to our 
doctors, on the contrary, the plunder is rendered the property of the 

Mulſulmams, only by the circumſtance of conveying it into the M. 

ſulman territory, or the diſtribution of it in the enemy's country, or 

the ſale of it there, (for by any of theſe the right of the troops is 
eſtabliſhed ;) here, therefore, no other perſon is entitled to ſhare with 


the troops, whereas, any perſon who joined them previous to "9 : ' 
diviſion, &c. would have a claim to ſhare with them. 


Tus followers of the army hav no right ; in the plunder, unleſs Follower 
they actually engage in fight with the infidels. According to one 4 15 
opinion of Shafei, they are entitled to a ſhare in the plunder, in con- — * 
formity with a ſaying of the prophet, The plunder belongs to thoſe 7 
« who are actually preſent; —and alſo, becauſe the followers are 
likewiſe engaged in ęfect, as they increaſe the general ſtrength of the 
army. The argument of our doors is that thoſe do not go into 
the enemy's country, or paſs the Muſſulmen borders, with any dn 
of fighting; and this is the apparent cauſe of a right in the plunder; 
and as the apparent cauſe does not exiſt, regard is had to the afual 
cauſe, namely, engaging in fight. If, therefore, they fight, their 
right is. eſtabliſhed in proportion , to their ſtations ;—that is, if they 
fight on horſeback, they are entitled to a horſeman's ſhare, or if on 
foot, to a foot- ſoldier's ſhare. With reſpect to the tradition cited 
by Shafei, it means that ** the plunder belongy to thoſe who. are 


oy Ws. extent with an intention of We 


Ix che lun be not poſſeſſed of 33 ſufficient 4 the convey- In defelt of 
ance of the plunder into the Muſſulman territory, he muſt diſtribute „under wat 


it among the troops, committing to each perſon his reſpective ſhare, 
in the manner of a depoſit, until they bring it into the Muſſulnan troops. 


erden when he muſt take it back l them, and again make a 
regular 


166 


1 
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regular diſtribution of it. The compiler. of the Hediya remarks that 


this is what is mentioned by Kadboree, in his abridgment of his own 


work: and he does not make the conſent of the troops a condition. 
The fame is alſo mentioned in the Sey;r Kabeer, In ſhort, if there be 


among the plunder any carriage cattle, ſuch as camels, horſes, aſſen, or 


mules, the Imdm muſt load the plunder upon them, becauſe here the 


plunder and the carriage are both the property of the troops; and the 


rule is the ſame, if there happen to be any ſpare carriage attached to 


The plunder 
muſt not be 
Fold in the 
enemy's 
country. 


Death in 
the 8 
country 
cludes the 
right to any 
Mare in the 


plunder. 


the public treaſury, fince the effects in the public treaſury are the 
property of all the Muſſulmans : but if there be any ſpare carriage at- 
tached to the troops, or to any part of them, yet the Imdam muſt not 
forcibly ſeize them for this purpoſe, becauſe this is Hire, and  compul- 
ſion in Hire is not lawful; in the ſame manner, as when a perſon's 
animal periſhes, upon a retreat, and his ſervant happens to have ſome 
ſpare carriage, in which caſe he cannot compel his ſervant to hire him 
ſuch ſpare carriage. This is according to the Seyir Sagheer. Ac- 
cording to the Seyir Kabeer, the Imam is at liberty to uſe compulſion, 
for the purpoſe of having the plunder carried, becauſe this is pre- 
venting a general and pnblic injury by the commiſſion of a tee 
8280 | 


Ir is not lawful to /e// plunder whilſt in the enemy” s country, or 
before it be regularly diſtributed, becauſe, until then, it is not property. 


* 


According to Shafei the ſale is lawful, becauſe he holds that the 


plunder becomes Rey m_ the inſtant of its capture. 


Ir a warrior die in the enemy s country, he has no right in the 


re- plunder; but if he die after the plunder is brought into the Muſul- 
man territory, in this caſe his ſhare goes to his heirs. The reaſon of 
this is that actual right of property is eſſential to inheritance, and the 
warrior has not any right in the plunder before it be brought into 
the Muſſulman Nin whereas after it is brought within he has a 

| right 
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right in it.  Shafei, on the contrary, maintains that if the warrior die 
after the defeat of the infidels, his ſhare goes to his heirs, becauſe he 


holds that the plunder becomes the g of the 0-1 n _ | 
infidels being defeated. | 


THERE is no objection to the troops feeding their cattle with The 182 
. . ” — > ma vie A 
plunder * whilſt in the .enemy's country, nor to themſelves eating a ard 


ſuch plunder as is fit for bod, ſuch as bread, oil, and fo forth. The des, Sc. 
compiler of the Hediiya obſerves that Kadeoree, in his abridgment, 
mentions this ab/o/utely, and does not reſtrict it to the condition of ne- 
ce/ſity. There are, however, two reports relating to this ſubject: 
according to ane, the liberty is reſtricted to the condition of nece/= 
fity; and according to the other it is un- reſtricted. The reaſon. 
upon which the f report proceeds is that the forage or viduals. 
in queſtion are a partzer/hip property, and hence theſe acts are not 
permitted with reſpe& to them except through neceſſity, agree- 
ably to the rule which reſpects azimals, or cloth: and the arguments 
upon which the /econd report proceeds is, FIRST, that the prophet. 
faid, at Kheeber, ** Eat the roop faund in the plunder, and feed your 
« cattle with the FORAGE, and da nat carry it along with you, or 
© hoard it up :''—$ECONDLY, the point of law reſts. upon the argu- 
ment of neceſſity, and not upon neceſſity itſelf; now the argument of 
neceſſity is certified, namely, the circumſtance of the troops. being un 
an enemy's country; becauſe a ſoldier does not carry along with him 
into the enemy's country either ſubſiſtence for himſelf or forage for 
his cattle ſufficient to ſerve during his Een there; and in 
time of war caravans cannot ſupply troops with i The 
food and forage, therefore, remain allowable to uſe upon the ground of 
the argument of neceflity. It is otherwiſe in regard toweapans or armour, 
as it is not lawful for the troops to take theſe from the plunder, becauſe: 
they carry arms along with them, and hence the argument ofneceſſity, in 


| ® Such. as grain, c. 


OY 
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Victuals, Tc. + 


allowed to be 
ed, cannot 
be /old. 
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reſpect to arms, is not eſtabliſhed : but yet regard i is had to attual ne- 
ceſſity in reſpect to the uſe of them; and hence, if any neceſſity 
occur for the uſe of ſuch arms as may be among the plunder, it is 
lawful for the warriors to make uſe of them, . afterwards returning 
them into the plunder: and cartle ſtand in the ſame predicament 
* arms in this reſpect. „ | 


THERE is no obje&tion to the warriors adn wood | ſeized as plums 


der] in the enemy's country. It is alſo lawful for them to make 


uſe of oil, ſuch as oil of olives, and alſo greaſe, for ſoftenins g the 
hoofs of their cattle ; becauſe there is ſometimes a neceſſity for theſe 


articles, 


Ir is not lawful for the warriors to „el viffuals,' forage, and 
ſo forth; becauſe the legality of ſale depends upon the article fold 
being property; and theſe are not their property, (according to what 
has been already advanced,) the eating of the victuals or uſing the 
other articles being lawful only by allowance; in the ſame manner as 
when a perſon allows another the uſe of his victuals, in which cafe 
the the other may eat them, but cannot /el/ them. It is to be ob- 
ſerved that the prohibition of ale now mentioned implies that it is not 
at all lawful for the troops to ſell theſe articles in return for either 
gold, ſilver, or effects. If, however, they ſhould ſell them for gold, | 


ſilver, or effects, it is incumbent on them to lodge the price along 


with the reſt of the plunder, becauſe this price is a thing held in 
partnerſhip by the whole army. In the ſame manner, it is not law- 
ful to diſpoſe of thoſe articles in return for proviſions or cloathing, 
without neceſſity ; but if a neceſſity for proviſion or cloathing occur, 


the articles in queſtion may r be diſpoſed of 1 in return for theſe 
neceſſaries. 


d 


IT would be abominable j in the troops; without neceſſi ity, to make 
uſe « of cloth or other ſimilar articles of ai before the regular diſ- 


tribu tion, 
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tribution, becauſe theſe articles are, until then, held in partner- caſes of e- 


ſhip- If, however, the troops ſtand in need of cloth, cattle, or 
other articles, in this caſe the Hahn muſt diſtribute theſe among them, 


ceſſity. 


although 1 in the enemy's: country, becauſe as a thing probibited by the 


law is ſometimes allow ed in conſideration of — it follows that 
a thing which is merely abominable , is allowed in a ſimilar caſe, a 
fortiori.. The foundation of this is that the diviſion: of the articles in 


queſtion ĩs abominable only from the apprehenſion of ſuccours joining 


the army in the enemy's country; for theſe are equal partners with 
the reſt of the troops; and if the plunder were divided before their ar- 
rival, and they then join the army, it would be impoſſible to obtain 
reſtitution, for the purpoſe of paying the auxiliaries their ſhares, 
(whence it is that the diviſion of the plunder is delayed until it be 


brought into the Muſſulman territory and this apprehenſion re- 


moved: but. when the troops ſtand in need of the cloth, cattle, or 
other articles, in this caſe they may be diſtributed among them in the 
enemy's country,. becauſe the right of the auxiliaries is merely pro- 
bable, whereas the neceſſity of the troops is certain, and therefore of 
prior conſideration. Nothing is here ſaid concerning the rule with 


reſpe& to arms, and armour : there is, however, no manner of differ- 


ence between theſe and cloth or other articles, for if any of the war- 
riors ſtand in need of them, the uſe is allowed to him, and if all the 
troops ſtand in need of weapons and accoutrements, they muſt be dif- 
tributed among them. It'is otherwiſe, however, in the caſe of a want 


of male or female ſlaves, for of the captives no diſtribution can be made 


on any plea of-neceſſity, becauſe they come under the enen of in- 
diuiſible plunder f. 


n e e e e Auaſſulnon an, meas thing not ace 


illegal, but reprobated or diſapproued. 


+ The only method of dividing plunder which conſiſts of captives is by cling FOR at 
the end of the expedition, and throwing the price for which they are ſold into the general 


ſtock of plunder, Plunder conſiſting of cattle is alſo divided in the fame way, but as they 


are, comparatively, of trifling moment, this is no objection to the uſe of them. 
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property, and 
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children; 


but his lands 
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Ir a hoſtile infidel become a Muſſulman in the hoſtile country, his 
perſon is his own, (that is, he cannot be made a {lave,) becauſe a ' 
perſon who is firſt a Muſſulman cannot then be ſubjected to bondage, 
as his Im forbids this. — In the ſame manner, his infant children 
belong to himſelf, becauſe they alſo are held as Muſulmans, in de- 
pendance of their father.—Such of his property, alſo, as is in his 


hands is his own; becauſe the prophet has ſaid ** whoever becomes 4 
46 Mus8ULMAN, and is poſſeſſed of property, in his own hands, ſuch pro- 


«© perty belongs to him; and alſo, becauſe his hands have firſt laid 
hold of that property, in the manner of the hands of a conqueror.— 
In the ſame manner ſuch of his property as is a depoſit i in the hands of 
a truſtee, whether a Muſſulman or a Zimmee, is alſo reſerved to him, 
becauſe the ſeizin of the tru/tee is the ſame as that of the proprietor. 


Ir the Imam ſubdue a country by force of arms, the lands which 


were the property of one who has embraced the faith become the pro- 


perty of the public treaſury *.—Shafei maintains that his lands alſo 
continue to belong to him, becauſe they are his hands, and hence 
are ſubject to the fame rule as moveable property. Our doors, on 
the other hand, allege that his lands are in the hands of the late, or ? 

of the ſovereign of that territory, (as they are a conſtituent part of the 
country,) wherefore they are not, à certiori, in his hands. — Some 

obſerve that this is according to the opinion of Haneefa, and a recent 
opinion of Abo Yooſaf: for, according to the opinion of Mohammed, 
and a former opinion of Aboo Too/af, the lands of this perſon are in the 
ſame predicament with his other property.—This difference. of opi- 
nion originates in a difference of doctrine reſpecting the tenure of land; 
for Hanegfa and Aboo Yooſaf hold that ſeizin is not eſtabliſhed, à certi- 
ori, 1n lands; whereas Mohammed holds that it is eſtabliſhed;,— The 


* Arab, . meaning that proportion of the plunder which 1s the right of the ith. 
The tranſlator avoids introducing it here, from its ſimilarity to the feudal term fee, which 
bears quite a different ſenſe; and has therefore rendered it, throughout, public property, or the 


property of the ſtate, | 
wife 
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wife alſo of this perſon is public property, as the is an alien, and 1s 


not a dependant of her huſband with reſpect to am: and her foetus 


171 


and ſo alſo his 
*vife, and her 


fetus; 


is alſo under the ſame predicament.—Shafe# maintains that her foetus 
is not public property, fince it is a Muſſulman in dependance of the 


father, in the ſame manner as infant children.—Our doctors, on the 


other hand, allege that the fotus is a portion of the woman, and is 


therefore, a ſlave in conſequence of her becoming a flave, fince ſhe is 
a ſlave in all her parts: and with reſpe& to what is advanced by Shafer, 
that the foetus is a Muſſulman, in dependance of the father, in the 
« ſame manner as infant children,” —they obſerve that although the 


foetus be a Muſſulman, yet a Muſſulman may be a ſubject of bondage in 
dependance of another perſon : contrary to the caſe of infant children, 


as the faid children are free, becauſe, after being born, they are no 


longer a portion of the mother. The adult children of this perſon are and his adult 


alſo public property “, becauſe they are infidel aliens, and are not de- J 


pendant of their father in Mam: and fo likewiſe his ſlave who fights 
againſt the Muſſulmans, becauſe the flave, upon'throwing off his ſub- 
jection to his maſter , goes out of the poſſeſſion of his maſter, and 
becomes a dependant on the people of that territory. In the ſame 
manner, fuch of his property as is in the hands of an infidel alien, 
whether in the way of «/urpation or depoſit, is the property of the 
ſtate, becauſe the ſeiain of an infidel alien is not of an inviolable na- 
ture: and ſuch of his property as is in the hands of a Muſſulman or a 


ildren, and 


ves; 
: 


\ 


and his pro- 
in the 

ands of in- 
fidelaliens, 
or of Mufful- 


mans, by 
uſur pation, 


* 


7 


Zimmee, in the way of gſur pation, is in the fame predicament.— This 


laſt is the opinion of Hancgfa. The two diſciples maintain a contrary 
opinion, for they argue that the property is a dependant of the perſon, 
and as the perſon of the proprietor is under protection in conſequence 
of his converſion to the faith, it follows that his property is alſo under 
protection, as a dependant of his perſon.—The argument of Haneefa 


That is to ſay, are made ſlaves, and as ſuch united to that part of the plunder which 
is the property of the ſtate, 


+ By uniting in fight againſt the believers, of whom his maſter is now one. 


Z 2 is 
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is that the property in queſtion is of a neutral nature *, and therefore 
liable to be appropriated by right of conqueſt :—and as to what the two 
diſciples urge, we reply that it is not admitted that the perſon of the 
proprietor is under protection in conſequence of his converſion to the 
« 7aith,” for the moleſting of him is originally unlawful, (as appears 
by his being required to embrace the faith, ſince if he were or1g1nally 
deſerving of death, he would not be required ſo to do,) and is ren- 
dered allowable only by a ſupervenient circumſtance, namely his wick- 
edneſs, {that is, his infidelity ;] but by his converſion to the faith his. 
wickedneſs is removed: contrary to property, as that is originally cre- 
ated for the purpoſe of being ed," and is therefore a proper ſubject of 
appropriation. Moreover, the property in queſtion is not in his hands 
either adlually or virtually: its not being actually ſo is evident; and 
it is not virtually ſo, becauſe the ſeizin of the «/urper does not ſtand 
as the ſeizin of the proprietor, and hence the protection of the pro- 
perty is not eſtabliſhed, —Thus it is demonſtrated that his Property is 


diſtin& from his per/or. 
. — Urox the Maſſulman army evacuating the enemy's country, it 
taken walk becomes unlawful for the troops to feed their cattle with forage be- 
not u 


after the eva. longing to the plunder ;—and, in the ſame manner, it is unlawful for 
— the them to eat of ſuch victuals as make a part of the plunder ;—becauſe 
country: the troops ſubſiſting themſelves, or feeding their cattle, out of the 
plunder, is allowed only on the ground of aeceſity, which is then re- 
moved; and alſo, becauſe the right of each individual I in the plunder] 
is then confirmed, whence it is that the ſhare of one who afterwards 
dies is hereditable, whereas, before the evacuation of the enemy's 
and ſuch of it country, ne perſon's ſhare is hereditable.— I, alſo; after arriving in the 


83 Muſſulman territory, there ſhould chance to remain with any of the 
turned into troops a part of the plundered food or forage, it muſt be returned into 


denn the ſtores of ſpoil, provided the general diſtribution of that ſhould not 


'* Arab. Mobabe that is, not under any effectual protection. 


yet 
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yet have taken place.—Shaft} in one place agrees with our doctors.— 


In another place he aſſerts that thoſe articles are not to be returned into 
the plunder ſtores; upon the ſame principle that a warrior, if he fea/ the 
property of an alien, is not required to deliver it into the plunder ſtores, 
becauſe this 1s property of a neutral nature, upon which he has laid 
his hands firſt.— Our doctors, on the other hand, allege that the ap- 
propriation of the food or forage to the perſon in whoſe hands they 
remain was only from neceſſity ; but upon arriving in the Muſſulman 
territory this neceſſity is removed: .contrary to the caſe of a warrior 
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ſtealing the property of an alien, becauſe, as he obtains an excluſive | 


right in that property before his arrival in the Muſſulman territory, it 
follows that he has the ſame excluſive right in it after his arrival 


there, —If, moreover, the forage or proviſion in queſtion remain with 


any one after the general diviſion of the plunder, | in this caſe, pro- 
vided the poſſeſſor be rich, he muſt beftow it in alms; but if he be 
oor, he may convert it to his own uſe, becauſe the food or forage 
then ſtand in the ſame predicament with a Loo#ta, or trove property, 
ſince the reſtoration of it to the troops is become im poſſible. — If, alſo, 


any perſon thould / the victuals or forage after arriving in the A/ 


ſulman territory, and before the plunder is diſtributed, it is incumbent 


upon him to pay the value thereof into the plunder ; or, where the 
plunder has been diſtributed, he muſt, if wealthy, beſtow the value 
in alms; but if poor, nothing is due from him, ſince the value of a 


thing is a ſubſtitute for the thing ſelf, and is eee _—_— w the 
dame rule. 


P : 


SECTION, 


muſt be ac- 
counted for. 


174 INSTITUTES. Book IX: 


SECTION. gh ons 


Of the Manner of the Divis1oN of PLUNDER. 


\ $I 


One fifth In making a diviſion of the plunder, the [mim muſt ſet apart one 


cop . fh of the whole, and diſtribute the remaining four fifths among the 
fifths to the 1 as it was thus the 142 divided it. | 


troops. 


The ſhare of Taz ſhare S, a Gt is double the ſhare of a foot ſoldier, ac- 

AN cording to Haneefa.—The two diſciples ſay that the ſhare of a horſe- 
a foot ſoldier. man is rice that of a foot ſoldier, (and ſuch alſo is the opinion, of 
Shafei,) becauſe it is recorded by Abdbola Ibn Omar that the prophet. 

gave to the horſeman zhree ſhares, and to the foot ſoldier ane ſhare, 

for this reaſon, that the right to plunder is in proportion to the duty 

and the fatigue, —and the horſeman performs three ſeveral dutics; — 

firſt, Kirr, or attack ,—econdly, Firr, or retreat, (made by way of 
ſtratagem, or with a view to return to the charge with increaſed vio- 

lence,)—and thirdly, Mat, or ſtanding firm in one place, whereas 

the foot ſoldier performs only one duty, namely 1/647 or ſtanding in his. 

poſt. The argument of Haneefa is that Abdoola Ibn Abbas relates that 

the prophet gave to the horſeman tuo ſhares, and to the foot ſoldier 

one ſhare; now this is irreconcileable with what is related by Abdbola 

Ibn Omar, whence a contradiction appears between two acts of the 

prophet; and ſuch being the caſe, the ſaying of the prophet is ad- 

hered to, ** to the horſeman belongs Two ſhares, and to the foot ſoldier 

| ©©. ONE ſhare. Ibn Omar relates, moreover, that the prophet gave 

three ſhares to the horſeman, and one to the foot ſoldier; and alſo, 

in another place, that he gave to the horſeman #wvo ſhares, and to the 

foot ſoldier one ſhare; and as theſe two accounts are contradictory, a 
6 preference 
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preference is given to the relation. of another perſon, namely, In 
Abbas. —Bebdes, attacking and retreating. are of the ſame nature, 
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whence it appears that the horſeman performs, no more than -w 


duties, and the foot ſoldier one duty; wherefore the ſhare of the horſe- 
man is only wie as much as that of the foot ſoldier :—moreover, a 
regard to the heavier duty of the horſeman is impracticable, as it is a 
matter which cannot readily be aſcertained: hence the rule, with 
reſpe& to the ſhares, muſt turn upon the apparent ground of claim to 


plunder; and on the part of the horſeman uo grounds of claim ap- 
pear, namely, his perſon, and his Hurſe, whereas, on that of the foot 


ſoldier one ground only appears, namely, his penſan; —the horſeman, 
therefore, is entitled to twice the ſhare of the foot ſoldier.—It is proper 


to obſerve, however, that nothing more is to be allowed to a horſeman 
than the ſhare on account of one horſe, although he have along with 
him two horſes, or more. Aboo Yooſaf fays that if he have wo horſes, | 


or more, the — on account of two horſes are to be allotted him, 


A horſeman 
is not entitled 


to any thin 
additohd © 

from havi 

more than 


becauſe it is related, that the prophet. once allowed a horſeman ſhares 


for two horſes, and alſo, becauſe one horſe is liable to be ſick or 
turn lame, whence there is a neceſſity for another horſe. The argu- 
ments of Hancefa. and Mohammed are twofold.—x188T, Birrayeen 
Awoos carried with him to the wars two horſes, and the prophet al- 
lowed him only a ſingle horſeman's ſhare ;—sxconDLyY, one man can- 
not fight upon two horſes. at one time, wherefore two horſes cannot 
be conſidered as affording two claims, whence it is that where a per- 
ſon has three horſes, yet he is not entitled, to a ſhare for three. With 
reſpect to what is related by boo No, it is to be thus explained, 
that the prophet beſtowed the ſhare for two horſes upon the horſeman 
in the way of a, gratuity, —in the ſame manner as he once allowed 


Salma Bin Akooa two ſhares, when he ſerved as a foot ſoldier, —It is 


alſo proper to remark that a Biracon *, an Arabf, an Hoojeen t, and a 
Meckarrif . are all equally capable of giving a claim to plunder; be- 


* A heavy draft boſe. + A fot ld. t A gelbe.  $ An le blood.) 
| caufe 


Horſes of all 
deſcriptions 
equal y en- 
title their 


Owners to 
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3 baſe hubs the expreſſion. in the Koran, IRHAB, (that i is, ſtriking terror,). 


Kroyed does. 
notinvalidate 
the claim of 
his owner to 
a horſeman's 


has a reference to the preceding word KnERL, [atroop, or /quadron,} 
and the word Khee/ comprehends all thoſe kinds without diſtinction 
and alſo, becauſe although an Arab be apparently of the elitr 
make, yet a Perfian horſe is the more docile and managable; regard 
is, therefore; had to che advantages of each refpeRtively, and hence 
they are both upon a footing.— The Birzoon is a horſe of the Perfian 
breed, and the Arab is bred in Arabia; the. Hoojeen, on the other 
Rand, is a Moofdnis, or Half breed, whoſe dam is an Arab and his ſire | 
a Perſian; and the Makarrif is alſo an band. whoſe fire i: is an n 


and his dam a ot e 


Ir a va enter the enemy*s country as a hor ſeman, ga his horſ: 
be afterwards deſtroyed, he is ſtill entitled to a horſeman's ſllare of 
plunder; but if a perſon enter the enemy's country on bot, and then 
purchaſe a horfe, he is entitled to a foo? ſoldier's ſhare only. - Phis is 
the Zdhir-Rawiyet.—Shafei maintains the reverſe of what is here ad: 
vanced; and In al Mobirick records, from Haneefa, - that, under 
the ſecond circumſtance, the perſon 1 is entitled to a hor ſemart's ſhare. — 
In ſhort, with our doctors regard is had to the ſtation in which a per- 
ſon paſſes the Migſſulmam boundary, whereas with Shafei:regard'is Had 
to the ſtation the perſon holds at the end of the ſervice; The argu⸗ 
ment of Shafe? is that it is the act of making war which is the cauſe 
of a right in the plunder, and hence regard is paid to the ſtation in 
which a perſon is at the time of fighting, the paſſing of the Mufſulnun 
boundary being only an introduction to the cauſe, in the ſame manner 
as going out of a-houſe :—and if (as the Haneefites maintain)-it/ were 
impoſſible to aſcertain the actual fzh:ing, it would follow that the 
mere actual preſence would be a cauſe of right in the plunder, ſince 
actual preſence is eaſily aſcertainable.—Phe arguments of our doctors 
upon this head are twofold.— IRS TH, going forth is tlie commence- 
ment of the war, becauſe it impreſſes terror upon the infidels; and 


the continuanoe conſtitutes the war itſelf: but regard is not paid to 
3 the 
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the continuance:sRcONHhD v, it is difficult to obtain any certain in- 


tyy 


29 


formation reſpecting the actual Aghting; —and fo alſo, concerning the 
actual preſence, becauſe that has regard to the time when the two ad- 


verſe armies are drawn up in battle array againſt each other, at which 
time it is not eaſy to aſcertain Who actually engages in fight, or who 


does not, —or who is preſent, or who is not; the act, therefore, of 
paſſing the boundary is made the ſubſtitute for fghting, or preſence, be 
cauſe the act of paſſing the boundary extends, with regard to appear - 


ance, either to war, or to preſence, where ſuch act was performed 
with a deſign of fighting. Regard, therefore, is paid to the ſtation a 
perſon fills (Whether that of a Hor ſeman or of a Foot ue at the time 
of aſſing the Se gef nen | . 


Ira perſon enter the enemy's country as a hor ſeman, and after» 
wards fight on foot, on account of wanting room, he is entitled to a 
horſeman's ſhare, according to all our doctors.—If, alſo, he enter the 
enemy's country as a hor/eman, and afterwards ſell his horſe, or give 
him away, or hire or pledge him, he is entitled to a horſeman's 
ſhare, (according to what Hogſu reports from Haneefa,) regard being 
had to the ſtation in which he went forth. According to the Z4bir Ra- 
wiyet he is in this caſe entitled only to ſhare as a foot ſoldier, becauſe his 
diſpoſing of his horſe in any of the ways here mentioned denotes that 
he did not go forth with a deſign to fight as a horſeman,—If a per 
ſon ſell his horſe when the ſervice is at an end, his Tight, which is a 
horſeman's ſhare, does not drop.— Some hold the rule to be the ſame, 
if he ſell his horſe during the ſervice; but the more approved doc- 
trine is that he is not in this caſe entitled to a horſeman's ſhare, 
becauſe the fale here denotes that his defi ign was traffic, but that 
he waited until the ſervice began, with a view to enhance the price 
of his horſe, 


Vor, II. 


THERE. 


A horſe man 

occaſionally 

aghting on 
t is 

— 2 

ſhare as a 

horſeman; 


and may ſell 
his horſe at 
the end of the 
ſervice, with- 
out injury to 
his claim. 
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Slaves, W 6 - 
man, children, 
or Zimmees 
have noſhare,' 
but are to be 
paid ſome- 
thing. 


Zimmees, act- 
ing as gui des, 
may be paid 
an extraordi- 
nary gratuity. | 
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Tirrnx is no ſfiare of the plunder allotted: to ſaves, womenz. chile 
dren, or Zimmees: but yet it is incumbent on the Indm to beſtow 
ſomething upon them, to ſuch amount as he may deem adviſeable ; be- 


cdauſe the prophet, although: he did not fix any ſhare for women or 


children, yet was accuſtomed to allow: them a ſmall part; and alſo, 
becauſe the prophet once demanded aid. from a certain party of Jews: 
againſt another party of the ſame: people, and yet did not allow them 
any thing in the manner of a ſhare” or lat; and alſo, becauſe Nh¹ñ 
[war with infidels] is an act of piety, of which Zimmees are held in- 
capable; and women and: children are unable to perform this duty, 
whence it is not an injunction upon them; and in the ſame manner, 
4 ſlave alſo is unable, as he cannot engage in war or battle without: the 
conſent of his owner: yet it is requiſite that they be allowed ſome- 
thing, in order that they may be encouraged to fight, and that the in- 


feriority of their ſtation be rendered manifeſt. (A Mokdrth i is in the fame 


predicament with an abſolute ſlave in. this particular, ſince He is {till in 
a ſtate of bondage, and it is-poſlible that, as he may be unable to dif- 
charge his ranſom, his maſter will not permit him to engage in figlit.) 
It is proper to remark, however, that this.ſmall allowance out of the 
plunder is not paid to a flave,, except. where he azally fights,. as he: 


goes into the enemy S country merely for the purpoſe of waiting upon 


his maſter, and is- therefore in the ſame ſituation. with a merchant: 
who goes into the enemy's country for the purpoſe of traffic, and not 
with a view. to fghting.. In. the fame manner, this allawance is not: 
paid to a woman unleſs ſhe attend the fick and wounded and prepare. 
their medicines ;: becauſe ſhe is unable actually tb abt; but her at- 
tendance and aſſiſtance are admitted as ſubſtitutes for fighting: con- 
trary to the caſe of a ſlaue, as he is able actually to engage in fight. 
In the ſame manner, this allowance is not paid to a. Zimmee, un- 
leſs where he fights, or where ke acts as a. guide, which is alſo. of 
advantage to the Muſſulmans; and in this laſt caſe it is lawful to pay 
him even more than the ſhare of a Muſſulman, if his acting as a guide 
be attended with any eminent advantage but when he only fights, 
what 
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what is paid him muſt be ſhort of a Mufſuiman's ſhare, becauſe ſighting 
is Jihad, and a Zimmee cannot be put upon a footing with a Muſſul- 
man in the rules of F:hid: contrary to the caſe of acting as a guide, 
ſince that is not hd, and he may therefore receive a conſideration 
for it, to any amount, in Wy manner as for any other e : 


equal portions, one portion for orphans, one for the yours and one for 
travellers T. 


Ir one or two particular perſons enter a hoſtile country, with a 
view to pillage, without authority from the Ind, and make a cap- 
ture of property, it is not ſubject to Khams ; becauſe there is no Khams 
in any thing but plander, and the property in queſtion is not plunder, - 
as this term is applied ſolely to ſuch property as is taken from the in- 


queſtion is not taken by —_ Force. 


Ir one or two particular perſons enter a Hoſtile "TORS "aye au- 
thority of the Imam, and make capture of property, there are two 
opinions related concerning it; but the moſt generally received opi- 
nion is that a fifth is to be deducted from it, becauſe the num, in 
giving them this authority, undertakes to ſupport them with ſue- 
cours, if neceſfary, and hence they in This caſe ſtand nn en- 
gaged in war in a public ſenſe. 


Ir a Naar enter a hoſtile country, in force, and make a capture of 
property, what they take is ſubject to hams, although they ac 


* Set apart by the Imam as before-mentioned. 


+A long train of reaſoning, chiefly conſiſting of verbal criticiſms, and the legality of 
deſtowing a part of the fifth upon the Hiſhimee tribe, is here omitted, as being quite * 
and in ſome places not admitting of an intelligible tranſlation, | 


Aa 2 | : aithowd 


THE Thighs: or fifth, of the led * rae be divided into a RulesreſpeR- 
* ingtheKhans, 


fidels by open forre, and not by theft or pillage; and the VOOR in 
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without the authority of the Imim; becauſe this property. has been 
taken openly, by force of arms, and. therefore falls under the deſcrip. 
tion of plunder; —and alſo, becauſe it is incumbent upon the Imdm to 
aſſiſt them, ſince if he were not to do ſo, the Muſſulmans might appear 
weak and unable to. oppoſe their enemies:—contrary to the. caſe. of 
one of two particular perſons, ſince to aſſiſt them is no way incumbent 
upon the mim. 5B * 
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oQ T ANFEBL, os is, a Gratuity betored upon particular Perſons, 
over and above their Share of PLUNDER.. | 


Gratuities -.. © TT is laudable in the Im4im to beſtom gratuities in' time of war, 
muſt be occa- ' 
fionally be» and by means thereof to encourage the troops to fight, or more pro- 
— perly to render them zealous in fighting, — by declaring (for inſtance) 
«© Whoever kills an infidel ſhall. have his garments,” —and ſo. forth, 
(as will be hereafter more particularly mentioned ;)—or, by promiſing 
to any particular body of troops, I have allotted you one fourth af 
the plunder, after deducting the ih; —becauſe it is laudable to 
encourage and ſtimulate to fighting, and making war upon the in- 
fidels, Gop having commanded his prophet. in the Koran, ſaying 
„ EXCITE THE BELIEVERS TO BATTLE !—and beſtowing a. gratuity 
in the manner ſpecified 1 is one way of exciting them.—(lt is proper to 
- . obſerve that gratuity is ſometimes held forth in the manner: above 
"deſcribed, and ſometimes in another manner, as if the Imdm were to 
declare Whoever finds any thing, the fame ſhall be his PPY-—It i 
| not laudable in the Imdm to beſtow the whole of the plunder in gra- 
. tuity, becauſe that is deſtructive of the right of the troops: —if, how- 
ever, he beſtow the whole, in gratuity, upon any particular party 
or diviſion of the army, it is n becauſe the management of the 
An * 
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plunder is committed to the Indi, and he may ſometimes deem i it 
ien, * to make l of the whole. * 


Ir is not lawful for the Bhd bo FSR any e after the oa _ oo 
plunder is ſecured within the Mfuſſulman territory, becauſe the right work rem into 
of others in it is then confirmed. If, however, he ſee fit, he may beſtow the Muſſulman 


territory. 


gratuity out of the Khams, or Wan Hes, n in that the troops 
hang NO. right, | 


Ir the Indm ſhould not beſtow in SAY the Sil to he ag” any 
property) of one who is ſlain, upon the ſlayer, it becomes a part of rl 4 
the general plunder, in which the layer and others have all an equal ® 
ſhare. Shafei maintains that the perſonal effects of the perſon ſlain 
belong to the flayer, provided the latter be one of thoſe who are en- 
titled to ſhare in the plunder, and that he killed the lain in open 
fight, becauſe the prophet has faid, Whoever Jays an INFIDEL ix 
entitled to his perſonal property." | ee 

OBJECTION.—lt is poſſible that the nder may 2 evlhtionsd 
this merely in a gratuitous ſenſe; and not as the award of the I. aw. 

RxrLv.—It is evident; from the ſituation bf the prophet, that he 
ſpoke this as an award of the BAw, ſince he was ſent to enforce the 
awards of the Law. A perſon, moreover, who kills another prepared to 
oppoſe him in open fight expoſes himſelf in a ſuperior degree, and 
hence the perſonal property of the flair} goes to him, for the Purpoſe of 
making a diſtinction between him and others. 

— The arguments of our doctors upon this point are twofold IRST, 
the perſonal property in queſtion has been taken, virtually, by the force 
of the whole army *, and is therefore plunder; and ſuch being the caſe; 
it is to be generally ſhared, in the ſame manner as other ſpoil, in con- 
formity with the words of the ſacred renne the prophet 


* Becauſe, without being accompanied and ſupported by the army, the flayer n never 
coun have come at the fain.. 


% 
\ HL 


once 


1B2 


INSTITUTES. "Roa if: 


once ſaid to MoorBbeeb- Bi. Mbee-Silma. No more appertains ro you of 
the property of the perſon you have Plain, than your IMAM may think 
proper to allow.” With reſpect to the ſaying of the prophet cited by 
$hafei, it bears the conſtruction both of the award of the LA, and alſo 
of gra/uity; and our doctors receive it in the larier ſenſe, becauſe of the 


ſaying above quoted, and alſo, becauſe no regard is to be had to any ſupe- 


Gratuĩty does 
not become a 
property until 
it be brought 
into the Muſ- 

ſulman terri- 


tory. 


rior degree of expoſure or fatigue in war, as was already demonſtrated 


in treating of the operations of cavalry. By Sillib is underſtood what» 


ever may be found upon the perſon of the lain, ſuch as c/othes, weg- 
pons, and armour; and allo the animal upon which he rode, to- 
gether with the equipage, fuch as the ſaddle and ſo forth, —or what- 
ever may be found upon him in his girdle or pockets, ſuch as a purſe 
of gold and ſo forth: but any thing beyond theſe is not Sillib; nor is 
any thing ſo which is carried upon another animal by his ſervant. 


Ir is a rule, with reſpect to gratuity, that the right of others in 
whatever may be ſo beſtowed is terminated : but yet it does not be- 
come the property of the perſon to whom it is awarded until it be 
ſecured within the Muſſulman territory, according to what has been 
already advanced; and conſequently, if the /mdm were to declare, 
* Whoever finds a female ſlave, fhe is his,” and a Muſulmen after- | 
wards find a female ſlave, and aſcertain his right 1 in her, yet it is not 
lawful for him either to have carnal congexion with her, or to ſell 
her, in the hoſtile country.— This is according to the two Elders. 
Mohammed aſſerts that he may lawfully do either, becauſe he holds 
that gratmty eſtabliſhes a right in a thing in the ſame manner as 
diſtribution of plunder in a hoſtile country, or purchaſe from the hands 
of an alien:—and ſome allege that Mohammed alfo holds that fatif- 
faction is due from any perſon who ſhould deſtroy this ſpecies of plun- 
der,—whercas, with the two Elders, it is not due. 


CHAP. 


Omar, V. INSTITUT ES. 


C HAP. V. 


Of the Conqueſt of Infidelt. 


Er infidels of Turliſtan conquer infidels of Rome *, and make captives: Infdels ac- 
of them or ſeize their property, they are the rightful preprietors F, XI right 
becauſe here is eſtabliſhed* a ſubjugation: over: neutral ] property, af r 
which is a. cauſe of propriety, as ſhall be hereafter ſhewn:. and if feen whether 
Muſſulmans ſhould afterwards. conquer thoſe infidels of Vo os , 
whatever property of the infidels- of Rome they may. find with theſe. 

infidels of Turkifarr is lawful to them, in the ſame manner as their 

other original property. In the fame manner, if infde/s.obtain-poſieſ- or from af 
ſion, by conqueſt, of the effects of Miauſſulnaut, and ſecure the fame 
(that. is, carry them into their. own. country,). they are the rightful 
proprietors. thereof. Shafes maintains that they do not become th& 
proprietors, becauſe their conqueſt over the property of Muſſulmans is 
unlawful. both in the Moc; and alſo in the end; and he holds 

that what is unlawful cannot create a right of property. Qur doctors, 
however, allege that as the conqueſt of infidels over the property of 
Mufſulmans is. a conqueſt over neutral property, it creates a right, in 

the ſame manner as the conqueſt of Maiſſiulmams would give them a 

TW over. the property. of, infidels, The. rouge of this opinion is. 


„bn page hr a 1 riley Smt a; _aveaprebdndiing, 
the whole of the antient Roman. empire: it here applies, in particular, to the eaſtern pro- 


vinces of the Turſiſß empire, which ſome European writers diſtinguiſh by the appellation - f 
of Romelia.  Turkiflan is a large region lying to the eaſt and ſouth-eaſt of the Caſpian ſea. . 


Meaning that the right of the original proprietors is diſſolved and rendered void. 
Arab. Helab. The meaning of this term is explained at large elſewhere. 


T that 
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that the property in queſtion becomes neutral upon being ſecured 
within the alien territory; becauſe property is originally neutral with 
reſpe& to any perſon whatever, as Gop has ſaid *© THE WHOLE THAT 
„% THE EARTH CONTAINS HATH] BEEN! CREATED FOR vou,“ (that 
is, for mankind;) every thing, therefore, upon the face of the earth, 
4s deſigned alike for the uſe of all, and is not appropriated to any 
perſon in particular; whoever pleaſes may enjoy it: but yet, certain 
of that property becomes appropriated to certain individuals by one 
or other of the cauſes of right of property, ſuch as purchaſe,” ar, 
tance, and ſo forth, in order that the individual may be enabled to 
make uſe of it; for if property were not thus appropriated, others 
would be continually interfering in the enjoyment of it: for this rea- 
ſon, therefore, and of neceſſity, certain property is aſſigned to certain 
individuals, who are reſpectively the proprietors. Now, when the 
infidels carry the property of the Muſſulmans into their own territory, 
the proprietor is diſabled from enjoying it any longer; and ſuch being 
the caſe, the cauſe aforeſaid, which was the occaſion of the property 


being appropriated to, the Muſſulman, ceaſes; and the cauſe ceaſing, 
the property becomes \ neutral, in the ſame manner as it was 


origitially neutral: it being demonſtrated, therefore, that the pro- 
perty, upon being carried by them into their own territory, be- 
comes neutral, it follows that the conqueſt of the infidels over it is 
then a conqueſt made by them over neutral property, which is a 
cauſe of propriety ; and hence they become the proprietors. © It is to 
be remarked, however, that their conqueſt over the property is not 
] eſtabliſhed until after its being ſecured within their territory; becauſe 
1 fecuring ſignifies being endowed with power over the artiele ſecured, 
(namely, the property) with regard both to circumſtance and to ſub- 
fance; now, ſo long as the infidels do not carry the property into 
their own territory, their power” over it is 'not ſubſtantiated, fince 
whilſt it continues in the Muſſulman territory it is. evident that the 
Muſſulmans may rally and recover it out of the hands of the infidels. 
With reſpect to what is alleged by Shafei, that ** their conqueſt over 
6 the Ferre of Maſſilmans i is unlawful, and a thing which is un- 
* lawful 
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< lawful cannot be a cauſe of a right of property,” we reply, that 
the conqueſt is unlawful, for another reaſon *; becauſe the property 

in queſtion is in its original nature neutral, 0 has been already ex- 
plained,) and conqueſt over neutral property is not unlawful; the 
conqueſt, alſo, in the preſent inſtance, is unlawful only from a ſuper- 
venient cauſe, namely the proprietory pf the owner: it therefore ap- 
pears that it is unlawful for another reaſon; and a thing which is un- 
lawful for another reaſon may yet cauſe a right, as in the inſtance of 
ale during the time of calling to public prayers. It is to be obſerved, Aaln — _ 
however, that if the Muſſulmans afterwards ſubdue the infidel terri- prietors have 
tory, and the original proprietors of the property in queſtion find it — toie0- 
before the chief has made the diſtribution among. the troops, ſuch ** L 


7 


N property is reſtored to the proprietors without any return: and if N the! in. 
they find it after the diſtribution, they are entitled to take it upon made a dür- 


payment of the value; becauſe the prophet, in a ſimilar caſe, ſaid to 2 
the owner of a property, If you find your property BEFORE the di/{ri- allo, after tho 
© bution, it is yours without any return; and if, Ayr ER the diſiribu- — 
tion, it is your's for the value ;—and alſo, becauſe the right of the ment of an 
former owner has been deſtroyed without his conſent, and hence he * 

has a right, out of tenderneſs to his ſituation, to reclaim it: but if he 

were allowed to take it, after diſtribution, without giving an equiva- 

lent, an injury would follow to the perſon in whoſe ſhare it may 

happen to be included; and hence it is ſaid that he is at liberty to 

take it from that perſon in return for the value, in order that tender- 

neſs may be obſerved towards both. Preyious to the diſtribution, on the 

other hand, the partnerſhip in the property is genera/,—(that is, it ap- 

pertains equally to all the warriors, )—and hence if the proprietor then 

take it, without any return, the injury to each individual is trifling, 

for which reaſon the owner is then allowed to take it without paying | 

an equivalent.—If, alſo, a merchant go into the infidel territory, ans — 


* — exether reef; that is, not unlawful : 12 its own nature, but ho 
ſo by ſome extraneous circumſtance. 
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22 and there purchaſe property which had been plundered from the 
. fn Muſſulmans, and bring it into the Muſſulman territory, in this caſe the 


former proprietor has it in his choice either to take the property from 


the merchant, paying to him the price for which he had purchaſed it, 
or to leave it; but he is not at liberty to take the ptoperty from the 


merchant without a return, as this would be injurious to him, ſince 
he obtained poſſeſſion of it by 8 value. The rule here laid 
down is therefore an act of tenderneſs to both. If, moreover, the mer- 
chant had purchaſed the property by paying other property for it, the 
former proprietor is at liberty to take it upon paying the value of ſuch. 
property :—and if the infidels have made a g/ of the property to the 
merchant, the former proprietor is at hberty to take it upon paying 
the value, becauſe, as the merchant had become poſſeſſed of it by an 
excluſive right, ſuch right cannot be deſtroyed but in return for the 


value. What is here advanced proceeds upon a ſuppoſition of the pro- 


perty in queſtion being a thing of a nature not compenſable by its like. 
Where, on the other hand, it is compenſable by its Uke, if it be brought 
into the Muſſulman territory as plunder, the former proprietor is at li- 
berty to reclaim it at any time before the diſtribution ; but he is not at 
liberty to reclaim it in return for its like after the diſtribution, ſince 
in taking it in return for its like there is no advantage. In the ſame man- 
ner, alſo, if the infidels ſhould have preſented it as a gif? to the mer- 
chant, the former proprietor is not at liberty to reclaim it in return 
for its like, fince in this there is no advantage; and ſo alfa, there is 
no advantage, where the merchant had purchaſed it in return for its 
like with reſpect to quantity or quality. If, however, the merchant have 
purchaſed it for YeJ5 than its quantity, or in return for ſomething of a 
4 efferent kind, or for an article of the ame kind, but in a ſtate of 
decay, in either of theſe caſes the former proprietor is at Uberty to re- 
claim it in return for the like of Whatever Te ooh en page purchaſed 
it with. | 


Iv the 15 ln f ſhould make gde 5 a carry off into their own 
country the ſlave of a Muſſulman, and any perſon were afterwards to 


7 | } pPurchaſe 
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purchaſe and bring hin back into the Mul territory, and any 
one were after that to put out the ſlave's eyes, and this pet ſon exact 
the fine, the former proprietor is at liberty to reclaim the ſlave in re- 
turn for the price for which this perſon had purchaſed him of the in- 
ſidels: but he muſt not deduct any thing on account of the eyes, be- 
cauſe the eye-fight is a natural quality, or /ex/e, and the /ex/es are not 
eſtimable at any price neither is he at liberty to take from this per- 
ſon the amount of the ſue on account of the eyes, becauſe the flaye, 
at the time of putting out his eyes, was the lawful property of 
e ee ee whence be took the fine, as being the on 
prietor. | 


Is the infidels take DIE flave of a Auſſulman into their 
own territories, .and a perfan there, purchaſing him for one thouſand 
dirms, bring him back into the Mufſubzas territory, and the inſidels 
again take him and carry him off into the infidel territory, and another / 
perſon ſhould then, in the ſame manner, purchaſe him for one thou- - 
ſand dirms, and bring him back into the Muſes territory, in this 
caſe the former proprietor cannot demand the flave of the ſecond. pur- 
chaſer; becauſe, when taken and carried off a ſecand time, he was not 
his property; but the fr/ purchaſer may demand the ſlave of the 
ſecund purchaſer for the price at which he had bought him of the in- 
fidels, becauſe the flave, when taken the ſegend time, was bis pro- 
perty; and then, if the farmer proprietor chuſe, he may take the 
ſlave of the firſt purchaſer on paying him two thouſand dirms, be- 
cauſe the ſlave has fallen to the latter at that ſum; the original pro- 
It is a rule that the original proprietor is not empowered to take the 
flave of the ſecond purchaſer, where the f happens to be abſent, in 
like manner as he is not empowered to take him of the ſecond pur- 
chaſer where the firſt purchaſer is preſent. & en od 
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Is the infidels attack and conquer a Muſſulman territory, yet they 
do not, by conqueſt and conveyance into the infidel territory, become 
proprietors of the Modabbirs of Muſſulmans, nor of their Am-Walids or 
Mofdtibs, or of freemen, whether Muſſulmans or Z:immees ; whereas 
Muſſulmans, on the contrary, by conqueſt in the infidel territory, be- 


come proprietors of all thoſe ; becauſe conqueſt, which is a cauſe of right 


of property, produces a right of property in reſpect to a ſubje& which 
is capable of it; and the ſubje& capable of it is neutral property; now, 


a free Muſſulman, and ſo alſo a free Zimmee, are not neutral property, 


nor of an ab- 
ſeconded ſla ve. 


being in their own nature protected and inviolable; and in the fame 
manner, their Modabbirs, Am-Walids, and Mokdtibs, becauſe in theſe 
alſo freedom exiſts in one ſhape: contrary to the perſons of infidel aliens, 
whether they be Free, Am-WValids, Modabbirs, or 'Makdtibs, becauſe 
the legiſlator has withdrawn protection from them, and has made 
them e property, in retribution for their ſin. of ebene ne 


Ir the ſlave of a Muſſulman deſert into the infidel territory, 10 the 
infidels make him captive, they do not become his proprietors, ac- 
cording to Haneefa.—The two diſciples fay that they become the 
proprietors, becauſe the protection of the ſlave on behalf of his pro- 
prietor exiſted in virtue of the proprietors ſeizin, or actual poſſeſſion 
of him; and in the caſe in queſtion this poſſeſſion is deſtroyed ; whence 
it is that if the infidek were to take the deſerter within the Muſſulman 
territory, and carry him off to their own country, they would be- 
come his proprietors. The argument of Haneefa' is that the ſlave, 
upon going out of the Muſſubnan territory, becomes at his own diſ- 
poſal, in the fame manner as a freeman; (becauſe a regard to his being 
in poſſeſſion of his own perſon had ceaſed only in order that the poſ- 
ſeſſion of his maſter might be eſtabliſhed, to enable him to 
make uſe of it; and, in the caſe in queſtion, upon the poſſeſſion of 
the maſter being deſtroyed, the flave's poſſeſſion of his own perſon 
takes place, and he becomes in his own nature inviolable, in the ſame 


manner 
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manner as a freeman; wherefore he no longer remains a ſubject of 
acquiſition: contrary to an abſconded ſlave whilſt in the Muſſulnan 
territory, ſince he ſtill continues in the poſſeſſion of his maſter, in vir- 
tue of the continuance of the Muſſulmum power within that territory. 

So long, therefore, as the poſſeſſion of him by the maſter continues, 

his poſſeſſion of his own perſon does not appear, wherefore he is not 

at his own diſpoſal ; and hence, if the infidels were to take and carry 

him off to the infidel territory, they would become his Proprietors. — 7 
It is proper to obſerye in this place, that as the ſlave, in the preſent 
inſtance, is not the property of theſe infidels, the former proprietor is 
entitled to reclaim him without any return in all the caſes before 
treated of,—that is, in caſe of the infidels having preſented him in gift 
to any perſon, | who afterwards brin gs him into the Muſſulman terri- 
tory, —or in caſe of any perſon purchaſing, and fo bringing him into 
the Muſulman territory. or in caſe of the Muſſulmans making him 
captive in the way of plunder, and bringing him into the Muſſulman 
territory. In this laſt caſe, alſo, the former proprietor is at liberty to 
reclaim him without any return either before or after the diſtribution of 

the plunder; and if he ſhould take him, after the diſtribution, fror 

the perſon, to whoſe ſhare he has fallen, that perſon muſt be reim- 
burſed out of the public treaſury, a proportionable reimburſement 
from each individual being impoſſible, ſince the warriors are by that 
time all ſeparated and gone different ways, and cannot again be brought 
together,—lt is alſo to be obſerved, that the perſon ho had obtained 
the ſlave by gift, purchaſe, or plunder, is not entitled to take any 
reward on account of the ſlave from the proprietor ; becauſe either 
of theſe appears to have ated ſolely on his own account, and under a * 
l that the flave 1 is thereby rendered his property. 


Ir a camel, the 8 of a Muſſulman, ſtray. into the country A A tay an- 
of the infidels, and they lay hands upon it, they become the proprie - the —— 
tors, in virtue of the eſtabliſhment of their ſuperiority. over it; ſince di che infidels\ 


by capture, 
a brute is incapable of being at its own diſpoſal, in ſuch a manner that 
the 
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the care mould become poſſeſſed of his own perſon upon quitting the 
Mitſſulmian territory: contrary to the caſe of a flave,- according” ts 
what was before ſtated. If, alſo, a perfor were to purchaſo the camel, 
aud bring it back into the Muſſulmam territory, the original proprietor 
is entitled to take it upon paying Wat FS ve. inn ee wer 
had en it. 


Ir the flave of a Muſſulman abſcond into the infidel territory, car- 
tying with hitm a horſe, or other effects, and the infidels ſeize the 
whole, and a perſon afterwards purchaſe the whole, and bring them 
back into the Muſſt/mar territory, the former proprietor is at liberty 
to take his ſlave without any return, and to take the horſe or effects 
upon paying the price for which they had been purchafed. — This is 
the doQrine of Hancgfa.— The two diſciples affert that the former 
proprietor is at liberty to take, in return for the price, the ſlave, to- 
gether with the accompanying property. This difference of opinion 
ariſes from Fanegfa holding that the infidels do not in this caſe become 


_ proprietors of the flave, in the ſame manner as where the ſlave ab- 


A Muſſulman 
ſlave, pur- 
chaſed by an 
infidel, be- 
comes free 
upon enter- 
ing'an infidel 
territory, 


ſconds alone into the infidel territory, (that is, without carrying any 
thing along with him,) in which caſe the infidels do not become his 
proprietors, as has been already explained; whereas the two dil- | 
ciples hold that they become proprietors in this caſe, in the ſame man- 
ner as where the ſlave abſconds into the infidel territory without car. 
rying any thing along with him; as was enn ated. 885 


Ir an infidel alien eome under 88 into the Muſſubnan ter- 
ritory, and there purchaſe a ſlave who is a Muſulman, and carry him 
into the infidel territory, the flave becomes free, according to Ha- 
negſa.— The two diſciples ſay that he does not become free, becauſe 
the right of the former owner has been deſtroyed by the ſale, and the 
ſlave has become the property of the infidels, and the power of con- 


troul over the ſlave no longer remains to the former proprietor ; the 


ſlave, therefore, continues in Tg with the infidel. — The argu- 
ment 


| 
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ment of Haneefa is that it is incumbent to releaſe a Muſſulman FRE ; 
the degradation of ſubjection to an infidel; wherefore ſeparation of 
country, which is the condition of the deſtruction of proprietorſhip, is 
made the ſubſtitute of manumiſſion, which is a cau/e of the deſtruction 
of proprietorſhip, for the purpoſe of releaſing a Muſſulman, in the 
ſame manner as the lapſe of three menſtruations is a ſubſtitute for ſe- 
paration, in a caſe where a hufband or * embraces the faith in a 


foreign country. 


Ir the flawe of an infidel 0 become A Malſulman, aud - then jk The fave of 
into the Mufſulman territory, or the Muſſulmans conquer the infidel upon be- 
territory, ſuch Dave is free; and im the ſame manner, if the flave of . 
an infidel alien embrace the faith, and deſert to the Malſalnan camp, 22 va 
he is free ;becauſe of what is recorded, that certain flaves- of the 
people of 'TAYEEF, having embraced the faith, came over to the 
prophet, and he announced their freedom, faying 9. thoſe are the: 

«+ freedmen of Gon!“ - and alſo, becauſe the flaye in queſtion, where 
he takes refuge within the Muſſulman territory, has 1 his Perſon 
in protection, in virtue of his coming there againſt his owner's will;— 
or, where the Muſſulmans. conquer the infidel territory, has placed 
his perſon. in protection, by jaining the Muſſulmans; ; figce his pollef-- 
fion. of his own, perſon is to be regarded preferably to the poſſeſſion: 
obtained over him by the Muſſulmans, as the former took place previ- 
ous to the latter, he being at his own diſpoſal ; * and be has no  occaſign: 
to take formal poſſeſſion. of his own. perſon,—nay, he requires no» 
more than that his poſſeſſion oyer his own. perſon. ſhould be more. fully 
confirmed, ſince that poſſeſſion. js unconfirmed, on account: of the 
appearance of the maſter's right: contrary to others, as they are 
deſirous of eſtabliſhing a Poſſeſſion over him ab, initio; — his poſſeſſion. 
of his own. perſon, * is to be regarded in preference. | 
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CEA Vh ns Je 
Of the Laws concerning Mooſtdmins *. 
2 41260; 


Is a Muſſulman go as a merchant into a hoſtile country F, it is not 
lawful for him to moleſt the inhabitants either in perſon or property, 


ſerve this forbearance towards them; any moleſtation of them after- 
wards would therefore be a breach of agreement; and a breach of 


agreement is prohibited It is therefore unlawful for him to moleſt 
them in, perſon or property, unleſs where the ſor ereign of the coun- 
try. breaks the engagement with reſpe& to him, by ſeizing his pro- 
perty, or throwing him into priſon, —or where others do ſo with the 
ſovereign's knowledge, he not preventing them, —in which caſe it is 
.lawful for the merchant to moleſt them in perſon and property, as here 
the breach of contract is on their part. It is otherwiſe in the caſe of a 


eaptive, to whom it is lawful to moleſt them in perſon and property, 


although they ſhould releaſe him of their own accord, becauſe a cap- 


tive is not under protection.— It is proper, however, to obſerve that 


if the merchant break his agreement with the people of the country, 


and ſeize any of their property, and bring the ſame into the Muſſulman 
territory, he becomes the proprietor, becauſe his acquiſition of power 
over neutral property is eſtabliſhed ;—but yet in his poſſeſſion of it 


there i is an abomination, becauſe the property has been obtained by a 
breach of treaty, and this 1 the occaſion of abomination with reſpect 


a Nee wn nts tag Glas, U os a or 
ſovereign of that country. 


f Arab. Dar-al-hirb: meaning, any foreign country under the government of inf 
The tranſlator generally renders it foreign country. © 


to 


Char. VI. INSTITUTES, 
— and hence the nent voſt be auth, 
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Is a Muſſulnon, ON ts; a as es de 
country, and there purchaſe goods of an alien upon 25 or diſpoſe 
of his goods to the alien upon credit, or uſurp the property of an alien, 
or an alien uſurp his property, and he afterwards return into the My/- 
ſulman territory under a protection, in none of theſe caſes is the Kdzee 
to paſs any decree againſt one of thoſe in favour of the other: — not in 
the f7f inſtance, becauſe the validity of a decree of the Knee reſts 
upon his authority, and here the K4zee was poſſeſſed of no authority 
whatever at the time of the debt being contracted, with reſpect either 
to the debtor or the creditor, on account of ſeparation of country; 
neither is he poſſeſſed of any authority with reſpect to the protected 
alien at the time of the decree, as the alien has not undertaken to ſub- 
mit to the Mufſulmas laws with regard to acts done in time paſt, he 


undertaking only for the future, that is, from the period of hig being 


admitted to protection: nor in the ſecond inſtance, becauſe tie pro- 


perty uſurped has become the property of the uſurper, as the uſurper 6 


acquiſition of power over what he has uſurped is an acquiſition of 
power over neutral property, according to what has been before 
ſtated. If, moreover, bath of thoſe perſons: were aliens, and one of 


them act by the other as above deſeribed, and they both afterwards 


come, under a protection, into the Miſſulman territory, the rule is 
the ſame, for the reaſons here mentioned: but if both become Mi 
ſulmant, and then come into the Migſſulmam territory, in this caſe the 
Kizee-raay paſs a decree with reſpect to the dei, becauſe the debt of 


the one to the other is a lawful debt, as having been voluntarily en- 


gaged in; and the authority of the Kdzee exiſts with reſpect to both. 
at the time of the decree, as they have then both ſubmitted to the laws of 
Jam, by embracing the faith. —If, however, one of them ſhbuld have 
u/urped property belonging to the other, in un caſe eee 

Vo. II. Cc | _ pals 
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No decree 
can be paſſed 
in a Mufſud- 


—— 


— 


between a 
M | 
and an alica 


(or between 
two aliens) 
a foreigft 

country, 
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ö paſs any decree whatever, according to what was before * | 
that the uſurper becomes proprietor of what he has IR | 


- Ir a Muſſulman, having W a — go into a foreign 


country, and there uſurp the property of an alien, and the Muſfulman 


and the alien (having become a Muſſu/man) come into the Muſſulman 


territory, a notice is to be iſſued to the Muſſulman uſurper, in the man- 
. ner of a decree, directing him to reſtore the uſurped property to the 


converted alien; but the Kizee muſt not iſſue any poſitive decree-upon 
the ſubject, for the reaſon before mentioned, that the uſurper becomes 


one Whos kill the other, either wilfully or accidentally,” no retalia- 
tion 


proprietor of what he has uſurped.— The notice in the manner of a 


decree is becauſe the article uſurped has become the property of the 


uſurper by an invalid re on account of the brenglt © com- 
PR whach is unlawful. 


1 


Ir two Muſſulmans ne protection into a foreign country, nd 


incurred; but the fine of blood is due from the flayer's pro- 
perty,—and an exæpiation is alſo ineumbent upon him, where the ad 
was accidental. The reaſon why expiation is incurred is that the text 


of the Koran, upon which the obligation of it is founded, is general, 
and is not reſtricted to the Mſaſſulman territory. — The reaſon why 
the fine of blood is due, is that the protection of the perſon, eſtabliſh- 
ed by reſidence within the Muf/ulman territory, is not annulled by 
the ſupervenient circumſtance, namely, the going under protection 
into a foreign country: and the reaſon why retaliation is not incurred 
is that the infliction of retaliation is impracticable without the power“, 
and no power exiſts in the foreign country in the preſent inſtance, as 


©, power cannot be eſtabliſhed but through the /mdm, and the collective 


body of Muſſulmans.—The reaſon why the fine of blood is due from 


Ag Meaning the txecutiv? power, acting under the regular lawful authority. 
ve + | | p : * the 


WARHAE 
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the property. of the ſlayer, in the caſe of 4v1/ ul homicide; and not ven, 

his tribe, is that the fine. for wilful murder is in no caſe due from the 

tribe; and the reaſon why it is not due from the tribe, in the caſe of | 
accidental homicide, is that, in the caſe in queſtion, the tribe of tje 
ſlayer have it not in their power to prevent the ſlayer from committing - 

the homicide; or to guard againſt it; as they are in the Muſſulman 

territory, and the ſlayer in a foreign country; and the fine for 

homicide falls upon the tribe of the layer, only on account of 

their neglecting to * againſt * which is not the caſe in this 

infa | 


* of % 4 
5 * - F Y * Pe 
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Ir of two Mifunins| whe are captives in a Wan aN one kill c 
the other, —or, if a Muſſulman reſiding as a merchant in a foreign 
country kill another who is a captive there, in either caſe nothing is ing another. 
due from the ſlayer, except expiation where the act was accidental. 
This is according to Haneefa.—The two diſciples' maintain that, in 
the former caſe, the fine-of blood is due, whether one of the captives - 
have ſlain the other wv://ully or accidentally ; becauſe the protection of 
their perſons is not annulled by the ſupervenient circumſtance, 
(namely captivity,) in the ſame manner as the protection of a Muſe 
ſulman's perſon is not arinulled by the ſupervenient circumſtance of 
his obtaining protection and going into a foreign country under its in- 
fluence,—as was before demonſtrated : but reraliation is not incurred, 
becauſe power does not exiſt in a foreign country, and the exaction of 
retaliation depends upon the exiſtence of power, as has been already 
ſtated. —The fine of blood is alſo due from the property of the ſlayer, 
and not from his tribe, as - before mentioned. The argumetrit of Ha- 
neefa is that a Mufſulman, by becoming a captive to the inſidels, is a 
dependant on them, as he is ſubjected to them, and in their power; 
(whence it is that he is Hationary from their being fatianary, and a 
traveller from their travelling; ) and ſuch being the caſe, the protec- 
tion of his perſon is abrogated; he is therefore in the ſame predica- 
ment with a Muſulman who has never. yet retired out of the infidel 


Cc 2 territory. 
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territory v. The reaſon for reſtricting the neeeffity of expiaxiom, in 
all thefe caſes, to accidental hotfiicide, is that (according to our 1 
tors) there is no expiatioſi in a caſe of wilfal homicide. 


: 4 
— 
. 
2 — 


SECTION: 


Ir an alien come, under a protection, into a Muſſulman territory, 
the Imdm muſt not ſuffer him freely to reſide there for the complete 
term of a year, but muſt give him notice that if he ſhould remain 
e the full year he will impoſe Fizyat [capitation-tax] upon him. 
The reaſon of this is that an alien is not to be allowed to continue in 
the Muſſulman territory for any confiderable ſpace of time, except in 
ſlavery, or in conſideration of paying the capitation- tax; becauſe, if 
an alien were to continue for a conſiderable term in the Muſſulmas 
territory in any other than one of thoſe two ſtates, he might become 
a /py on behalf of the alien infidels, to the detriment of the Muſſulmans. 
He may be allowed, however, freely to remain for a ſbort time, for if 
a ſhort refidence were probibited, all intercourſe would be prevented, 
and the door of commerce would of courſe be cloſed. Our doctors have 
fixed the definition of a /ong ſpace of time to the term of one year, [or 
upwards, ] becauſe a year is the term in which capitation-tax becomes 
due. —If, therefore, the protected alien return to his own country 
before the completion of the year, after the Imam ſhall have given him 
notice, as above, he is not to be moleſted, nor can the um demand 
any capitation-tax from him: but if he continue in the Muſſulnas 
territory for a whole year, he becomes a Z:mmee, or ſubject; becauſe, - 
when he remains a year in the Miaſſulman territory after the uns 


| 


Meaning an alien converted to the Auſſulman fad. 
notice 
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notice to hit, it is known that he undertakes to pay capit -k 
tion tau; and he becomes a ſubject of courſe. wit is lawful for the 
Imdm, however, to reftriat the free continuance of an alien in the 
Muſſulman territory to any terth' hort of a year, (ſuch as one or ru 

months, for inſtance,) by giving him notice, that ** if he ſhould re- 

4 main beyond ſuch a time, he wall impoſe a capitation- tax upon 7 
« him” after which, if he continue beyond the time preſtribed, he 
becomes 4 Z imme: and after becoming a Zimmee, if he be deſirous 

of returning into his own country, he may be prevented; becauſe a 
contract of fealty cannot be diſſolved, ſince by the diſſolution of it Aa 
ſtop is put to the receipt of capitation - tax; and another conſequence 
alſo is induced; that ſuch children as are born to him after the diſſolu- 
tion of the contract are aliens, „ 
which would be 1 GR to the latter. | 


Ir an abies cotne, e besen us ebe A ſin Mk, An alien be- 
and there make a purchaſe of tribute - land, and the tribute thereof be ont 
impoſed upon him, he becomes a Zimmee, or ſubject; becaulc tribute — 
upon land is the ſubſtitute of a tax upon the perſon, (namely, capita- det tay 
tion tax;) and hence, when he undertakes the payment of tribute, it e 
is known that he has become a reſident in the uſſulman territory. He 
does not, however, become a Zimmee immediately on the purchaſe of 
the land, nor until ſuch time as he undertakes the payment of tribute, 
fince an alien may purchaſe land in che way of traſſio but upon be- and is then 
coming ſubject to-r/i6u2e; he alſo becomes liable to copitation- tax for Sees. 
the enſuing year, becauſe by ſubmitting to tribute he becomes a Zim- 
mee, and hence the term of his — — 


ebe tithe nnn Nins | „ 1928 


Ir an alien woman come, under a e into the nepal 1 
territory, and there marry a Zimmee or infidel ſubject, the becomes a a ſubject by 
Zimmeea, becauſe ſhe undertakes to reſide be en ** as marrying a 


being a dependant of her huſband. 


Ir 


D 
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but an alien I x a protected alien marry a female infidel ſubject, yet he does not 


does not be · 


come a Zin- become a Zimnice, becauſe it is in his power to divorce her 5. and ſo 


. fn return into his own country; his marriage, therefore, does 10 neceſ- 
bel. 05 infer 1 er een a TO, un 0) 410411199 ee 

* 18 Mt 2 . 63) a WORN 
Caſe of an Ix a — alien return into 105 own ee and leave pro- 


then e p. perty in depoſit with a Muſſulman or Zimmee, or leave a debt due from 
2 — them to him, upon going into his own country his blood becomes 


perty in the neutral “, becauſe by that act he annuls his prõtection: and with re- 
territory, ſpect to ſuch of his property as remains in the Muſſulman territory, 
tthe rule to which it is ſubject depends upon circumſtances; for if the 
alien, after returning to his own country, be made a captive, or, if 
an army of Muſſulmaxs conquer that country, and he be ſlain, the per- 
ſon indebted to him becomes diſcharged from the debt, and his pro- 
perty left in depoſit becomes public property 4, becauſe the depoſit is 
ſitill virtually in his hands, ſince the ſeizin of his truſtee i is equivalent 
to his own ſeizin ; the property in depoſit, therefore, becomes public 
3 property in the ſame manner as his perſon if he were made captive. The 
1 | reaſon why the debt due to him is remitted is that any thing due to a 
perſon is accounted to be in his poſſeſſion, only as he is empowered to 
claim it; now, in the preſent inſtance, his claim has ceaſed; ; and as the 
debtor has poſſeſſion of it prior to any other perſon, it becomes his ex; 
cluſive; right; and he is conſequently exonerated from the debt.—lf, 
however, the perſon in queſtion be ſlain, without the Muſſulman army 
ſubduing the country,—or, if he happen to die, in either caſe the debt 
or depoſit goes to his heirs; becauſe as his perſan, in this caſe, has not 
become ſubject to the laws of plunder, it follows that his property, is not 
plunder, for this reaſon, that the effect of the protection ſtill remains 
with reſpect to his property, which therefore 8 to 5 or to his 
heirs after his als; | | 
_ f f 7 HY 
28 ® That; is, he un be lain without, incurring any „ 1 ne 
* Arab unn that portion of the plunder which belongs + to the fre, 


Wo. cory | „ 1 
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Ix is to be obſerved that whenever property belouging to aliens is 1402 ig 


cad by N uſſulmans, without ar, it muſt: be expended ut defraying aliens without 
all charges of a public nature, in the fame mhnner as) rribute. The 999 . 
learned define this to be land, (for inſtaude;) the proprietor of which _ 

has been ejected by the Muſſu/mans,—or capitation-tax:—and:this pro: 

perty is not ſubject to the impoſition of a fifth=—Shafei, holds, that- a 66:5 
fifth is due both from the land in queſtion; and alſo from capitationy 
tax. -The arguments of our doctors upon this point are t woſold. 
FIRST, it is recorded of the prophet that he exacted capitation-tax, 
and lodged it in the public treaſury, without deducting the fifth: 
SECONDLY, the property in queſtion has been ſeized in conſequence 
of fear for the Malſulmans operating upon the hearts of the infidels, 
without fighting. It is otherwiſe with- plunder, as that is ſeized. in con- 
ſequence of two circumſtances ;—one, the prowels of the warriors in 
fight; —the other, the collective force of the Muſſulman hence a fifth 
is due to the ſtate on the former ſcore,” and the remainder to the war- 
riors on the latter: and as the former reaſon does not exiſt with 


reſpect to the fr, in e it follows that a fifth is not 7 


9 Tj | 
from it. { + þ An e N. * Ta (vt 
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Ir an alien come, under a protection, into the Muſſulmun territory, Caſe of an 
and his wife and children remain in the alien country, and he have — dy 


alſo property there, lying as a depoſit, ſome with an alien, ſome with 28 
a Zimmee, and ſore with a Muſulmzn, and he become a Maſſulmam in country, be- 
the Muſſulman territory, and the Muſſutnaris afterwards ſubdue” his Hs — 
country, in this caſe the whole of his property, together with his 3 
wives and children, as aforeſaid, are public property, that is, þl/un- 5 
dr. His wives and adult children are public property, as being aliens, 
and adults, and therefore not dependants; and in the ſame manner, 
the embryo in his wife's womb, (according to what has been already .- .. 
ſtated, in treating of the diſtribution of plunder ;) and ſo-alfo, his in- 
tant children are public property, becauſe an infant child is not held vin 
to be a hy e in N . the OO 1 his ne unleſs he | 


be 
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be in the father's hands, and ſubject to his authority; and in the pre- 
ſent caſe the infant children of the perſon in queſtion are not ſubje& 
to his authority, ſince he is in the Mufſulmas territory, and they in a 


foreign country. In the ſame manner, alſo, his property is not under 


protection, in virtue of the protection of his perſon, on account of dif. 


ference of country, {for he is himſelf in the Muſidman territory, and 


His property in another country.) The whole of his wives and chil- 


Caſe of an 
alien proſe- 


lyte ſlain by Man 


a Mufſulman ' 
in the alien 
territory. 


\ 


-dren, therefore; together with his property, are plunder.—If, however, 
the alien in queſtion become a Mu//ulman in his own country, and then 
come into the Muſſulman territory, and his wives and children conti- 
nue in the alien country, and he have alſo property there, ſome de- 
poſited with a Zimmee, ſome with an alien, and ſome with a Muſ/ul- 
man, and the Muſſulmans afterwards obtain the ſuperiority in that 
country, —in this caſe his infant children are accounted Muſſulmatns, in 
dependance of their father, becauſe here they were under his autho- 
Tity at the time of his embracing the faith, as he was then in his own 
country along with his children. Such of his: property, alſo, as is in 

depoſit with a u ulmam or a E imme appertains to him, as being vir- 
tally in his poſſeſſion, ſince the ſeizin of his truſtee amounts to the ſame 
as his own ſeizin. Any thing beyond theſe, however, is public property: 

— his waves and adult children, according to what was before ſtated, 

that they are alient and adu/ts;—and ſuch of his property, alſo, as is in 
depoſit with an alien, becauſe that is not in a ſtate of protection, ſince 

the ſeizin of an alien is no protection: .contrary to the ſeizin of a Ein- 
mee or a Muſſulman, as their ſeizin is a protection, whence it is that 
ſuch property as he may have in their hands does not cee the pro- 

perty of the public. | 


Ir an alia) embrace: the faith in his own, country, and a Muſſu- 
man ſlay him, either -wilfully or accidentally, and his heirs allo em- 
brace the faith there, nothing is due from the {layer, except æxhia- 
tion where the act was accidental. According to Shafer, be is liable 


to the fine of blood where the act was accidental, and to retaliation 


where it was wilful; becauſe he has ſpilled the blood of one whoſe 
8 blood 
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blood was protected, ſiice Mum is a protection, as men by Mum ob» 
tain a claim to reverence. The reaſon of this is that the {/mut Mow/ma 
or fin- creating protection, (that is, the protection in conſequence of 
which the flayer of the protected is an offender,) is the original prin- 
ciple, fince through that principle determent is obtained for ho- 
ever is aware that the murder of the protected is a crime will refrain 
from committing ſuch murdet; thus it is proved that the fn-creating 
protection is the o77graal protection; and this protection is; eſtabliſhed 
with reſpeCt to the Muffutmanin queſtion univerſally, ſince no per- 
ſon preſumes to allege that the ſlayer of this man is #027 an offender, 
The 1/mut-makbowim;'on the other hand, or protettion which bears a 
price, (that is the protection in conſequence of which the ſlayer of the 
protected becotnes ligble to the Deyit, ot fine of blood, ) is nor the original 
principle, but is rather the perfection of the fu. creuting protection, fitice 
by its means determent is more perfectly obtained, from its inducing 
both /in and Tof5 of property. Now ſuch” being the caſe, it is evident 
that the appreciable protection is one deſcription of the fu. erar- 
mg protection, and it follows that the appreciable” protection alſo is at- 
tached to Mam in the fame manner as the original or fa-creating pro- 
tection is attached to it. Fine and expiation are therefore due for 
killing an alien who has embraced the faith in a foreign country with- 
out retiring into the Muſſulman territory. The argument of our 
doctors is that God his ſaid in tlie Kram ir Tur sL al BE OF 
4 PEOPLE AT ENMITY WITH You, AND BE A TRUE BEETEVER, 
< IT Is INCUMBENT bron Hts SLAYER To EMANCIPATE A TRUE 
* BELIEVER *,” With reſpect tothe arguments of Shai, we reply that 
his aſſertion, that © the fr-c#earing protection is attached to Mam, is 
not admitted; for, the fu errating protection is attached, not to Hm, 
but to ce wag yoke man is created with ie that be mould | 


That is, I Le SS of a Ten Mer et be paid, 
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bear the burthens impoſed by the LAw, which men would be unable 
to do unleſs the moleſtation or ſlaying of them were prohibited, ſince 
if the ſlaying of a perſon were not illegal, he would be incapable of 
performing the duties required of him. The perſon therefore is the 
original ſubject of protection, and property follows as the dependaut 
thereof, ſince property is, in its original ſtate, neutral, and created 
for the uſe. of mankind, and is protected only on account of the right 
of the proprietor; to the end that each may be enabled to enjoy that 
which is his own: but the appreciable protection applies to property, 
becauſe. its being appreciable evinces that the atonement for damage 
muſt be made in an article of the ſame nature with that which is the 
ſubject of protection; and this is poſſible with reſpect to property, 
but not with reſpect to the per/on, becauſe the condition of it is that 
there be a ſimilarity between the thing damaged and the thing in 
which the atonement is made, and this ſimilarity may exiſt between 
property and property, but not between property and a man's perſon, 
ſince ſome property reſembles other property, whereas property can- 
not reſemble a man's perſan.—In appreciable protection, therefore, 
property is the ariginal, and the perſon is a dependant thereof; and 
when the appreciable protection is eſtabliſhed in property by means 
of the ſecurity, of country, (which is the protection of the flate,). it 
follows that the protection extends alſo to the perſon. by means of the 
ſecurity of country: but this does not exiſt” with reſpect to an alien 
+ Who embraces the faith in a foreign country, without retiring into 
the Mu/ſulman territory; wherefore the PSY of his blood (rarely, 
the Deyzt, or fine of blood) is not du. | 
8 O jAC TN. A protected alien, who 9 the faith on; 
ifterwards apoſtatizes, enjoys ſecurity of country from reſidence in the 
 Muſſulman territory; wherefore it would follow that the fine of blood 
would be due for ſlaying ſuch a one; becauſe appreciable protection 
is occaſioned by reſidence in the Muſſulman territory, and that exiſts 
with reſpect to perſons of this deſeription: but we find that the fine 
of blood is not due for ſlaying a perſon of this deſcription *. * 


* Becauſe, as being an apaſtate, he has forfeited the We CY law. 
Reery. 


* 
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REPLY. -A protected alien, in the Muſſulman twrritory,; is vir- 
tually an inhabitant of a foreign country, ſince he intends to return 


thither: and ſo likewiſe an apoftate, becauſe he alſo is deſirous of go- 


ing into a foreign country, for fear of his life; ſuch a perſon, there- 


fore, does not en Joy Jeu": y go mn pred in the Muſſulman 


territory. 


» & 1 


Ir a perſon ſlay, inadvertently, Nauen who has no relations, 
or an alien who, having come under a protection into the Muſſulman 
territory, has there embraced the faith, the fine of blood falls upon 


the tribe of the ſlayer; and the flayer owes expiation for the homicide, 


becauſe, as he has ſlain a perſon of protected blood, the rule holds the 
ſame as with reſpect to all other protected perſons.” It is alſo to be ob- 
ſerved that the nam takes the fine, as the perſon lain has no heirs. 


If, on the other hand, a perſon wigfully ſlay ſuch Muſſulmar or alien, 


in this caſe it is at the option of the Imam either to put the murderer 
to death, or to exact the ſine of blood, becauſe here the ſlain is of pro 
tected blood, and the killing is wi: and the relations of the mur - 


dered perſon arè found cither in the whole body of Mufu/mans, or in 
the Sultan, as the prophet has ſaid . The\SULTAN- is the relation- of. 
* thoſe who are without relations.” What is here advanced, that 
eit is at the option of the Imam to exact the fine of blood, means 
that if the Imam chooſe, he may accept of the fine in the manner of a 
compoſition; becauſe the LAW, in a cafe of wywlful murder, awards only 
retaliation: thus the Imdm is at liberty to accept of a ſine, as that, in the 
caſe here treated of, is more advantageous than retaliation. The Imdm, 

is therefore authoriſed to accept of a compoſition in property: but he 
is not at liberty to pardon; becauſe, in the caſe in queſtion, fine or re- 


taliation is the rigut of the collective body of Muſſulmamt and the 
Imam's authority is eſtabliſhed for the purpoſe of guarding the intereſts | 


of the public; and the remiſſion of meer right without ſome return is 
a deſertion of their intereſt. | e 
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Caſe of a per- 
ſon flay ing a 
Muſfulman © 
who has no 
— or * | 
a foreign pro- 
7 bw. the 
Muſſulman 
territory. 
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of Tithe 484 "aj Ce 


Definition of Tad term | Afbar reihe;) i in its 3 Ga Aue ten, rg 
yy ang” [tribute] ſignifies the product of lands, and the hire of ſlayes; in the 
Kludi. language of the LAw it denotes any eſtabliſhed impoſt exacted as a tax 

upon land, or upon the n, of Fee ahr n n 


vat, * Ness we ö 5 0 924 * . 


* 


4 


„ bun beg t of the Ss Arabia © Breed Ty hob . | 
the countries of the river LUReib to the fartheſt part of Yemrn, which is termed An- 
: ud vids. hoora: and the breadth thereof from Bereen, and Ribna, and Rami 
Allij to the borders of Syria: and the breadth of the territory of Iradli- 
Arabia is from the Uzeib to the back of Hilliwan; and the length 
thereof from Loalba and Aloot to the extremity thereof, which is the 
fort of Ketchuck upon the ſea ſide. Of this region, the lands of Aa- 
bia Proper are Afhooree, or ſubject to tithe, —and thoſe of Arabia- 
Irdt are Khirdjee, or ſubje& to tribute. The reaſons for the former 
of theſe two arrangements are twofold. YS r, the prophet and the 
eommanders of the faithful * did not take tribute upon the lands of 
Arabia : SECONDLY, tribute-is-2 ſubſtitute for that part of the plun- 
der which goes to the ſtate, and is therefore not impoſed upon the 
lands of the people of Arabia, in the fame manner as capitation- tax is 
not impoſed upon their perſem, for this reaſon, that one condition of 
impoſing tribute bee com land is that the people to whom the land be- 


* Arab. Thais Rafidine. The erthodex Khalifs tit more particular ane to te 
ta s immediate ſucceſſorg. * | 


3 


'# 


longs, 


, 
' 
% 
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longs, be eſtabliſhed there as infidels, ſuch as the people of 1rd4 (for 


inſtance) who. were permitted to continue in infidelity, whereas we 
are enjoined to make war upon the anfidels of Arabia till they em- 
brace the faith. The reaſon for the cd arrangement is that Omar, 
when he ſubdued Hab, impoſed tribute upon the lands in the preſence 


of all the companions : Amro In Aas, moreover, when he con- 


quered Egypt, impoſed tribute upon the inhabitants; and the whole of 
the companions, in the ſame manner, agreed to impoſe tribute upon 
the people of Syria. It is to be obſerved, however, that the lands of 
the territory of Fa are the property of the inhabitants, who may 
lawfully e or otherwiſe diſpoſe of them; becauſe the Imam, when- 
ever he ſubdues a territory by force of arms, is entitled to re-eſtabliſh 


the inhabitants in their poſſeſſions, and to impoſe tribute upon their 


lands, and capitation-tax upon their perſons; and ſuch being the caſe, _ 


the land continues the property of the en was before ſtated, 
in treating of plunder. 


Lanpe, che proprietors of which become Muſſulmans, or which 
the Imam divides among the troops, are Aſbaoree, or ſubject: to titbe; 
becauſe there is a neceſſity that ſomething ſhould be impoſed and de- 
ducted from the ſubſiſtence of Muſſu/mans, and a teuth is the propor- 
tion moſt ſuitable to them, as that admits the conſtruction of an 


oblation and act of piety; and alſo, becauſe this is the moſt equitable | 


method, ſince in this way the amount of what is levied depends upon 
the actual product of the lands. — Lands, on the other hand, which the 
Indm ſubdues by force of arms, and then, reſtores to the people of the 


n re · 
2 
quered are 


conquered territory, are Kherdjee, or ſubject to tribute; becauſe there is a 7 — to tri- 


neceſſity that ſomething be impoſed and deducted from the ſubfiſtence of ** 
infidels; and tribute is the moſt ſuitable to their ſituation, as that bears 
the conſtruction of a puniſhment, fince it is a ſort of hardſhip, the 


tax upon tribute land being due from the proprietor although he 


| thoflld not have cultivated it. It is to be remarked, however, that 


Mecca is excepted from this rule, as the prophet conquered that 
a. | | | ter ritory 
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tenbary by force of arms, and then reſtored it to the inhabitants, 


2 2 without impoſing tribute. It is written, in the Jama Sag beer that 


os all land ſubdued by force of arms, if watered by canals cut by the 
Ajimees, is ſubject to tribute, whether the Imam have divided it among 
the troops, or reſtored it to the original inhabitants:—and if there be 
no canals, but the land be watered: by ſprings, which riſe within it, 
it is A/hooree, or ſubject to tithe, in either caſe; becauſe tithe is pecu- 
liar to productive land, — that is; land capable of cultivation, and which 
yields increaſe; and the increaſe produced from it is occaſioned by 
water. The ſtandard, therefore, by which tribute is due is the land 
being watered by tribute water, namely, rivers; —and the ſtandard by 
which 71the is due is the land being watered by enen ngltely, 
ſprings. ( 
male land, Ir a perſon cultivate waſte lands, the impoſition of tithe or tribute 
Upon ed 5 upon it (according to Aboo Yooſaf,) is determined by the neighbour- 
8 ing ſoils: in other words, if the neighbouring lands be ſubject to 
with the tithe, a tithe is to be impoſed upon it, or tribute if they be fubje& to 
grounds, ng tribute; becauſe the rule reſpecting any thing is determined by what 
is neareſt to it; as in the caſe of a houſe, (for inſtance,) the rule - 
with reſpect to which extends to its court-yard , inſomuch that the 
owner of the houſe is entitled to make uſe of the rhe rely, "en althou ugh 
it be not his immediate property. 
OsBJecTIOoN.—According to the tenets of Aboo Yooſaf, it was 
follow that the lands of Baſra ſhould be ſubject to "AY whereas 
they are not ſo, but are ſubje& to 7ithe. 


RETLY.—Analogy would ſuggeſt this; but the companions im- 


poſed 7:the upon it; wherefore the rule is in that inſtance 87 _— 
becauſe of the determination of the companions. 


Arab. Finna; meaning any open ſpace ninety about and contiguous to the 


walls of a dwelling : but to render it of dauful uſe, it muſt be a W or W to 
nde dwelling itſelf, | 


Y Mon A MMED 
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MOHAMMED alleges that if a perſon cultivate waſte lands by! means 
of water drawn from wells dug in them, or by means of ſprings 
which riſe in them, or with the waters of the Euphrates or the Tigris, 
or with the water of any large river or lake which has no excluſive 
proprietor, ſuch lands are ſubject to tithe; and in the ſame manner, 
lands cultivated by means of rain-water :—but if he cultivate thoſe 
lands with the water of canals cut by the kings of Perſia, (ſuch as the 

Kiſſree, and the Yezdejird,) they are ſubject to tribute; according to 
what has been already obſerved, that with him the water is regarded, 
as water is the occaſſon of increaſe ;—and alſo, becauſe the impoſing 
of tribute upon. a Muſſulman without his previous conſent is im- 
practicable: in the impoſition, therefore, the water is to be regarded, 
becauſe the tilling of the land with tribute water evinces that ** 
Peoprigene ſubmits to pay tribute. 


Tur tribute eſtabliſhed and: impoſed by o upon the lands of Rates of ri: 
Irik was adjuſted as follows. Upon every Foreeb * of land through _ 
which water runs, (that is to ſay, which is capable of cultivation) 
one SaaÞ and one dirm t; and upon every Foreeb of paſture- land, five 
&irms d; and upon every Foreeb of gardens and orchards ten dirms ||; . 
provided they contain vines and date trees. (A Joreeb of land ſigni- 
ies ſixty Zirrda , of the Penſſan E irra, which is ſeven Kabzas .) 

This rule for ike upon arable and paſture lands, gardens, and or- 
chards, is taken from Omar, Who fixed it at the rates: above- 
mentioned, none e him; ueber it is conſidered as 


* (According to the Lexicos,) as 8 land as will 8 cheat ſeven. hundred * 


Axtyeigbt pounds weight of corn: its extent is afterwards particularly deſcribed; from which. « 
it would appear that this calculation muſt be erroneous. - 


+ About twenty-one pounds ſterling; alſo'a weight of about ſever pounds. . | 


* A ſmall ſilver c coin from Waugh e be: Rl N 
ue.. 


From ten-pence to two ſhillings and POE: ſterling 4 From one hilng and 
eight-pence to five ſhillings- Kerling,, ®*® A ſquare bs or- cubit, - t Kabza; a 


ſpan, | 
agreed 


Tribute may 
be occaſion- 
ally abated, 
but cannot be 
increaſed be- 
ond the efta- 
liſhed rate. 


Failure of the 
| crop cauſes a 
remiſſion of 
tribute. 


taking of a haff is no more thin ffrictꝭ fuſtice, and is not tyrannical, 


| unavoidable cauſe, ſuch as A, or blights, or violent heats 
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agreed t6 by all the companions. Upon all land of any other deſerip- 


tion, (ſuch as pleafure- grounds, ſaſfron-ſields, and fo forth, ) is im 


poſed a tribute according to ability; ſince, although Omar has not laid 
down any particular rule with reſpect to them, yet as he has made 
ability the ſtandard of tribute upon arable land, &. ſo, in the fame 
manner, ability is to be regarded in lands of any arber deſeription 
The learned in the law allege that the utmoſt extent of tribute is 
half of the aftutl product, nor is it allowable to exact more; but the 


becauſe, as it is lawful to take the whole of the prr/ons and property of 
infidels, and to diſtribute them among the Mwfſulmans, it follows that 


taking half their incomes is lawful à fortiori.—By the term are 


T Booftan] is here underſtood grounds farrounded by a fence, and 
planted with fruit-trees, either date-trees or others. The compiler 
of the Heddya remarks that in our country * tribute is levied upon all 
lands in ca/þ: but this is immaterial, becauſe the arnouat of the tri- 
bute is due, according to ability, either in caſb, or in the actual pro- 
duct of the land. If the land be incapable of yielding the eſtabliſhed 
tribute, the nam muſt make an abatement; and it is law ful ſo to do, 
where the product falls ſhort. According to Mohammed it is alfo 
lawful to exact beyond the eſtabliſhed tribute, where the product hap- 
pens to exceed, judging of a caſe of increaſe from a caſe of deficiency: 
but, according to Aboo Tygſaf, it is not lawful to take more than the 
eſtabliſhed tribute: and this is approved ; becauſe Omar never exadted 
any thing beyond what was eſtabliſhed, upon being informed of any 
increaſe of produce: if, however, any thing be voluntari/ iy given in 
addition to what i is  eftabliſhed, it ey be accepted. 


Iv tillage $4 nenen ue Ads in tiles; lends Sn 
or draughts,—or if, after ſowing, the crop ſhould fail from any an 


Ro fo * 


* N the northern . 
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| any of theſs\caſes tribute is not dye from it 3-bocaule the lande: 
is unable at all to cultivate the ſoil either in a caſe of inundutiom, r | 

of a ſcarcity of water ; and in a caſe of failure of the crop from other 

accidents (oft Jocuts,* bg und- ſo forth] he is debarred: from the or + iy 

advantage of tallage for-a pats gf tbe -year'z; in both. caſes, therefore, 85 . wi 

there id no inereaſe (in the'degree'which- conftitutes abiliiy) for th 

whole yrar ; and it is conditional: to the exactiom of the tribute that 

this ability be found for the Whole year, in the ſame manner as in- 

creaſe to the like hl creat e N to the payr 

muy "Es Org 203-039 172369019, 2dgd bot! | 5 AN? vans 
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E ballet, where e to ane u 150 Tribute is 
tribute lands untilled, and thus reap nothing from them, tribute _ —_— 
is nevertheleſs due upon them. The two Ee allege that if the voiled. 
landholder, being enabled to ſow grain of the ſ#fiquality,- ſow. grn 
of a ſecond quality, he is accountable for the Ae degree of tribute: 
for inſtance, if his ground be capable of produoing ſaffron; and he - 
ſhould therein ſow ſentile, in this] caſe tribute as for fam ground ib 
due from him :—decrees; however, muſt not be paſſetꝭ tuitbuis _— a 
leſt ene 29109020 


Fata VI Wilo! PANS id . 
Iv y Neill ſabje& to tribute be Mn tribute con A tributary 
tinues to be impoſed upon him after” his converffom 16” the faith, ror gael 
the ſame manner as before; becauſe| tribute bears not only the ſeri tribute after 


converſion to - 


of a penal impoſt levied you infidels, but alſo; of a proviſion for the the faith. 
expences off ee e on eee vpom a 1 
E a. er an enen 
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I is law für for 4 Mae, to 55 Nb tribute-lands of a Zim. Tribute land 
mee; after which tribute is to be taken from him (the Muſſulman, 
as it is ; faid, in the Nat-Sabeeh, that the. Companions e 


1 ase 


* That is, compuJſon A tees cada eat cd. Mee 
Vor. II. „ tribute - 
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N | Trad: is not due from 5 product of beende Sbafer af. 
baut land. firms that tithe and tribute are both due from it, as they are two 
ſeparate claims, due from two diſtinct ſubjects, and for two different 
reaſons. The ſubjecis are different, as tribute is a debt upon the pro- 
prietor's perſon, and tithe is due from the actual product of the lands: 
and the 7ra/ons for their being due are different, as the reaſon for . 
bute being due is, land being productive to the amount of ability, and 
the reaſon for til be being due is, land being productive in fa&?. In the 
en manner, the objects ol diſburſement of each are alſo different, 
as tribute is expended upon the trap, and titbe upon the Pon. 
The exaction of the ane, therefore, does not forbid the 8 
the other, —The arguments of our doctors upon this point are t 
fold. Is r, the prophet has ſaid TI THE and! TRIBUTE are 
4 not 10 be united in the. land f Muſſulmens:” skcONDL L, no inſtance 
has ever occurred of any magiſtrate attempting to unite finbe with 
tribute: —THIRDLY, tribute is due upon ſuch lands as have been 
conquered. by force: of arms, and ihe, upon lands the proprietors of 
which have voluntarily embraced the faith, —and theſe two deſerip- 
tions cannot both apply to one ſoil; but the reqſam for tithe and tmybwe 
is one, namely, 2 productive fail; whence. it is that. /ithe and tribute 
- a reference to /and, and it is commonly ſaid, the TITER of 
% land,” and ** the, TRIBUTE, of land,” which ſhews that the reaſon 
for both is @ productive ſoil, -in tithe, produce actually, and in tribute, 
2 dp produce to the degree of ability, —A ſimilar difference of opinion 
dor tridute- obtained concerning the uniting of Zakdt with tithe or tribute: that 
. 14. WS perſon, purchaſe 7:he-land or tribute- land, in the way of mer- 
xd be chandiſe, our doctors hold that nothing but zithe or tribute is due, 
e nd that Zakdt is not due; 4 Whereas Shafei maintains that together 
with zithe or tribute Zaldt is alſo due, on account of the traſſic 


and the ſame is the opinion of eee 
__ . . AE. 
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Ir rribute-land ſhould yield two - crops in one year; from a double —— 
cultivaiiti; yet tribute is not to be levied a ſecond time on account of ſecond | 
* ſecond crop, as Omar did not levy a ſecond tribute, for a ſecond put — _ ya . os 
crop. It is otherwiſe with bit he, as that is repeatedly levied on repeated . 5 
back] in 7ithe-land,' becauſe if tithe were not repeatedly levied on 9 3 
A000 of a ole. 55-96 crop, the collection of it ar be uncertain- Ch HO 
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Juxar, or cadititios.rax; is of two adde | The ert eke is that Capitation bv) 


which is eſtabliſhed voluntarily, and by compoſition, the rate of 40 Ns 


which is ſuch as may be agreed upon by both parties, becauſc the tem, (which 

prophet entered into a compoſition with the tribe of Bimy Bijrin, 5 

for twelve hundred pieces of cloth, and not more, and alſo, becauſe don, 

the fixing of tribute in this mode is a mutual act of both parties, ey 7.7; | 

therefore it is not law ful to ſwerve from what has been ſo mutually | 

agreed upon. The ſecond ſpecies is that which the Imim himſelf im- and impoſed. 

poles, where he conquers infidels, and then confirms them in their | 

poſſeſſions, the common rate of which is fixed by his impoſing upon 

every avowedly rich perſon a tax of forty-erght dis per annum, or Rates K- 

four dirms per month and upon every perſon in middling circum- Hou D 

ſtances, twenty-four dirms per annum, or two dirmt per month; and 

upon the labouring poor twelve dirms per annum, or oe diem per month. 

This is according to our doctors. Shafei maintains that he ſhould exact 

from each ſanè and adult perſon,” one deenar, or ſomething to that 
amount ;—and the poor and wealthy are on an equal. footing i in this 

point; becauſe the prophet ſaid to Maaun, Lale from every male and * 

" . adult one. DEENAR; or ciutih to me. which it | 


Ee 2 2 | wa ad 


' 
4 
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Adpesrs that there is no manger of differenge.between dhe. ricb adi the 
donne as che praphet ſpoke generally, without making auy. diſtiuction 
mateoxer, capitation tax ie que ol in lieu of deſtruction . {whence 
it is that it is npt due. from. perſons. the deſtruction of hom on'ac- 
count of infidelity is illegal, namely women., and children.) aud in 
this ſenſe it applids equally ta the rich and the Poor; The argumeuts 
of our doctors upon this head are twofold.— FIRST, their doctrine is | 
adopted from Omar, Othman, and Ali, with whom all the compa- 
nions agreed upon this point: 8 SECO Nl. v, capitation- tax ſerves as an 
aid to the troops, and therefore differs in its rate, according to the 


differenee of men's circumſtances, in the ſame manner as tribute 


| 5 © 5 upon land. The ground of this is that capitation-tax is due in lieu of 
. : ; aſſiſtance, with. perſon and property but as property is different with 
WIR reſpect to being more or leſt, fo in the fame manner that is different, 
| We. | high is a-ſubſtitute for it. With reſpect to the tradition 2 


| by. Shafei, w we are only to underſtand fro rom it that the taking of 
and ſo forth, from, the tribe to whom. he alluded was in the i 

of 2. compaſition,, in which there is no difference between the pour 
And. — rich, as is further proved by the term female adults, inthe 


1 is to be qbſerved that in the en, of capitation-tax from the 
Jabouring poor, i it is a condition that the perſon upon whom it is leyed 
* as wn. eee eee | WF 


2 impoſe ? CAT Arlon - Tax is to be impoſed upon Kitdbees, 8 
und gehe. this is mentioned in the Koran: and it is in the ſame manner to be 


impoſed upon Majogſees, as the prophet impoſed capitation-tax upon 
S is alſo to be 22 upon the idolaters of 


| n Gr, io cole 6 ae od and forbearance ſheyn by te 
Muſulmansyand a8 f ſubſtitute for that deffrudtion which 2 upon infidels.” a 

+ Namely, that affiftance which every ſubject of the Muſſulnan government 1 
A, TIER: rd 


IS argues 


Coup. EMSTITINE KS), , as 


argues that deſtruction i is incurred by all infidels; but '. of enn 
abſtaining from it, in conſideration of a capitation-tax, with reſpect 
to Kitdbees, is known. from the Word of the KoR AN, and with reſpect 

to Mafooſees, from the traditiqus; any others, therefare, than thoſe, 
(namely, idalaters,) remain ſubject to the original penalty, which is de- 
/iruftion. The argument of our doctors is that as it is lawful to make 
ſlaves of the idolaters of Ajim, it follows that it is alſo lawful to impoſe 
capitation-tax upon them; . becauſe, in the ſame manner as, by reducing _ 
them to ſlavery, they are:deprived of power OVET. their own perſons, 

ſo alſo, they are deprived of power over their own: perſons by the im- oh 
poſition: of capitation-tax, fince they muſt in this caſe 25 and pay 
the Muſiulwans the produce of their We. 8 . Ren a 
furniſhed from W labour. 


Ir a Alesia army ſubdye an vinfidel brite late any ei- The 
tation- tax be.eſtabliſhed, the inhabitants, together with their WAVES cong m"_— "of 6 Pf” 
and children, are all plunder, and the property of the ſtate, as it is country po 


lawful to reduce to een b all _ whether ene be ——_— Ma- of 7 og 


aal ff en > * eee 
| n * 

| Ce is nat poll apo 9 1 Arabia, No No compel 
becauſe their infidelity. is particularly: atrocious, ſince the prophet was Copied from 
ſent among them, and manifeſted bimſdlf in the midſt of them, and fin. 
the Koran was delivered down in their language; wherefore their 

depravity is moſt evident. In the date} manner, | capitation-tax is not vr frem v. 
impoſed upon apoſtates, as their infidelity is alſo of an atrocious: na- 

ture, becauſe they have apoſtatiſed and become infidels: after having 

been led into the way of the faith, and made acquainted with its ex- 

cellence. From neither of theſe, therefore, is any thing to be 

accepted, but they muſt embrace the faith, or he put to death. Sa- 

ſei holds that it is lawful to make ſlaves of the idolaters of Arabia 


the 1 to him is contained in the arguments of our goctors as before 
recite 


* * 
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and upon be. Ip a lfu army conquer the idolaters of Arabia, or apf 
— Ir a Muſſulman army conquer the idolaters of Arabia, or apoſtates*, 


they become their wives and children are plunder, that is, become the property of 
public Pro the ſtate; becauſe Sideet made ſlaves of the women and children of 


Wy the Binney-Haneefa tribe, when they apoſtatiſed, and rde 


ſlaves among the troops, and flew ſuch of the men as did not return 


to the faith, for the Wann Nr N 16 i Op Nd 
2 rot 1. 14106 N git 1e F e 
. Capitation- ' H Art Ax is not due tos omen or alen; Wee 


tax not due 


From «vomen, is due either 1 return for a remiffion of deſtruction, or in lieu of 

bullen, affiſtance in the wars of the faith, and women and children are not 
Uabie to be flain,—nor do they engage 1 in war, as they are incapable 
thereof. In the fame manner, capitation-tax is not due from the 
maimed, the blind, the paralytic, or the aged, becauſe theſe are inca- 
pable of engagin g in war. It is recorded from Aboo No that 
capitation-tax is impoſed upon the aged, where. they are poſſeſſed of 
property, ann an aged 5 u of n 5 is 78% 
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or paupers; CAeITATION-TAX is not due from ſuch poor as do no work 1.— 
Shafei maintains that capitation- tax is due from them, becauſe of the 
| tradition of Mada, (before recited) which is generally © exprefied. 
+. Thearguinents of our doctors are twofold.—p1RsT, Orhman refrained 
Ly, from impoſing capitation- tax upon the poor of this deſcription, and 
this, int the preſence" of other companions :S+SECONDL x, as tribute 
on land is not impoſed upon ground incapable of bearing it, ſo in like 
manner capitation- tax is not impoſed upon one who is unable to pay 
it: and with reſpect to the tradition of Mdaz, although it ay ee 
expreſled, Fat: dies to the en cee = A G ob 
1.043 apt an; , 8 U ++:9S 90 


+ The term dpefinte applies not only to individual, but alſo to whole tribes, OY ne 
embeneing the ith renounced it, r eee On 


+ Namely, Fakeers or others who ſubſift by "__ et Eee f 
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cu Vll INSTITUTES. * 


CA ANA is not impoſed upon ſlavery Maolidtibs, Mo- we it on 
dabbirs, or Am- M alidi, becauſe capitat ion tax 18 A ſubſtitute | for. de- Hom 
truction; with reſpect 0 Men, nd, with.reſped: to a5 it is a fubſtty be 
tute for aid [in the wars of the faith; ] hM in conformity with the 

firſt of theſe, it would folloy that capitation-tax is. due from them, 

and, in conformity with the ſecond, that it is nat due; a doubt there - 

fore ariſes with reſpect to its being, due; and as this is the caſe, it is 
determined not to be incumbent upon them: neither is it incumbettt 

upon their owner-to pay capitation- tax for them, becauſe he himſelf 

by their means pays an increaſed: capitation-tax, as he through them 

becomes rich, or obtains, a mediocrity. of circumſtances ; and in either 


caſe he pays.capitation-tax in a degree Spano the K en b 


r 10 85 DYE TLIC? i orie : gf a 

CarrTATION=TAX is not We Rubibs, (that is, Chriſtian nor upon 
or Pagan monks and bermits, who do not mix with the reſt of man- TI 
kind:)—the' ſame is mentioned by -Kadeotee: Mabummel, in the 
Jama Sagheer, reports from Hanegfa that capitation*tax may be im- 
poſed upon thoſe, where they are capable of labour, (and ſuch is the 
opinion of A Yooſaf;) becauſe: where, being capable of labour, they 
refrain from it, they waſte their ability; capitation - tax, therefore, is 
due from them, in the ſame manner as tribute from the landholder, 
where he (being able) ſuffers his land to remain untilled.— The rea- 
ſon for what is related by Kadborer is that a monk is not to be de- 
ſtroyed where he does not mix with mankind; and capitation- tax, 
with reſpect to them, Ge be nt the purpoſe of. Wen ah de- 
nden | 4 Ganda 16252 WIE ene B02 09 
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Ir a perfon Wend a. Muſſulnen; whe] is indebted 47 0 any arrear Arrear of ca- 


of capitation · tax, ſuch arrear is remitted: and in the ſame manner, —_— 
the arrear of 5 due from a Zimmee is remitted upon his upon 4 
dying! in a ſtate of infidelity; Shafei holds that the tax is not remitted or — - 
in either caſe; becauſe it was due either in return for protection to 9 
the perſon, or in return for permiſſion to reſide in the Muſulmen 


territory, 


Ss or 2, 
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INSTITUTES. Bor IX. 
territory; ag the Zin er convert has continued under protection, 


and reſided in the Miſſulman territory: the return from him, there - 


fore, is not to be remitted ini conſequence of the ſupervenient cirtum- 
ande of death, or converſton tb the faith; in the ſame manner, as 
in a caſe of hire, or of compoſition for blood ʒ.—in other words, if ca- 
pitatiori-tax be a return for reffdeher, it cotiies utider the conſtruction 
hire, arid is not remitted in conſequence of t,, or converſion to the 
faith, in the ſame thanner as if a Zimimee were to hire a Houſe and reſide 
therein for the period agreed upon, and then die, or embrace the 


faith, in which caſe the rent of the houſe does not ceaſe; and fo like- 


wiſe with reſpect to capitation-tax:—or, if capitativn-tax be a return 
for prolection to the perſon, it comes under the conſtruction of a com- 
poſition for blood, and is not remitted in conſequence of death or con- 
verſion to the faith, in the ſame manner as if a Zimmee were wilfully 
to kill a perſon, and afterwards enter into a compoſition; for the mur- 
der with the friends of the deceaſed, for a certain conſideration, and 
then become a Muſſulman, or die, in which cafe the conſideration is 
not remitted from him; and ſo likewiſe capitation-tax, (which is 
the conſideration for protection to his perſon,) is not remitted. The 
arguments of our doctors upon this point are threefold.— IRST, the 
prophet has declared that ** capitation- tax is not incumbent upon Muj- 
„ ſalmans:””—$SECONDLY, Capitation-tax is a ſpecies of puniſbment, 
inflicted upon infidels on account. of their infidelity, whence it is 


termed Fizyar, Which is derived from Jaya, meaning-retribution; 


now the temporal puniſhment of infidelity is remitted in conſequence 
of converſion to the faith; and after death it cannot be inflicted, be- 
cauſe temporal puniſhments are inſtituted ſolely for the purpoſe of 
removing evil, which is removed by either death or JAim:—THIRDLY, 
capitation-tax is a ſubſtitute for aid to the Mufſulmans, and as the 
infidel in queſtion, upon embracing the faith, becomes enabled to aid 


them in his own perſon, capitation- tax conſequently drops upon bis 


Ifaam. With reſpect to the argument adduced by Shafei, we reply 


that capitation- tax is neither a conſideration for protection to the perſon, 
nor 


Cay. VIII. INS TT 1 VU: 7. 8. 


nor for reſidence, becauſe: protection de- pes is eſtabliſhed in 
virtue of humanity; and a Zimmes reſides, in the Maſſulman territory, 
wich his own dwelling; wherefure the caſe does not admit that a 


conſideration: for protection to his perſon, W d ſhould be 


eee ft Lin lende d mid bi e ods 


4 
111151 ind 6 ai zi ud: bowntdo d f 28) rape 


Ix⸗ a i oe capi Kakün- G kr to years; it is 4 cho — 


that is, the tax for” oh- > pen Uuch 1 eta bf Hihi: —LAndl it is re- 
corded, in the Jama. dag beer, chr if CaphtationItace be. not exated fa 


int anti ſoch eine at thi yea P Elapſed: and anther: ear | 


arrived,” the tax for the paſt yer lane de Eid, This This is the doc- 
trine of Hancgfu. The two "Aifciples maintam "that" the tax for the 
paſt year may be levied- If, however, a Zimmee were to die near 
the cloſe of 'the year, in this Crſe the tax for that year cannot be 
exacted, according to all our doctots: and ſo likewife, if he die in the 
_ midale of the year, (Which inſtance has been already treated ol.) 
Some aſſert that the above difference of opinion obtains alſo with re- 


ſpect to tribute upon land: whilſt others maintain that there is no 


difference of opinion whatever reſpecting it; but that it is not com- 


pounded, according to all our etors.— T. he argument of the two 


diſciples (Where they diffent) is that capitation- tax is a confi deration, 
(as Was before faid,) and if the conſiderations be numerous, and the 

exaction practicable, they are all to be exacted; and in the caſe in 

queſtion the exaction of capitation· tax for the two years is practieable 


contraty to here the Zinmee becomes a Muſfutman, for in this cafe 


the æxaction is imnpracticable. The argurnents' of Hanegfa upon this 
point are twWofold. IRST; Deapitatibn-tax is a fort of Puniſhment. in- 
flicted upon infidels for their obſtinacy in infidelity, (as was before 
itated;) whence it is that it cannot be accepted of the infidel if he 
ſend it by the hands of a meſſenger, but muſt be exacted in a morti- 
fying and humiliating manner, by the collector ſitting and receiving 
it from him in a flanding poſture: (according to one tradition, the 
collector is to ſeize him by the throat, and ſhake him, faying, 
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tax is a puniſbment; and where two puniſhments come together, they 
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Pay your tax, Zimmee!)”—it is therefore evident that capitation- 


are compounded, ini the fame manner as in Hall, or flated pumhment. 
SEconDL v, capitation-tax is a ſubſtitute for deſtruction in reſpect to 
the infidels, and a ſubſtitute for perſonal aid in reſpect to the | Muyſul- 
mans, (as was before obſerved ;)—but it is a ſubſtitute for deſtruction 
with regard to the future, not with regard to the paſt, becauſe infidels 
are liable to be put to death only in future, in conſequence of future 
war, and not in he paſt... In the fame manner, it is alſo a ſuhſtitute 
for aid with regard to the furure, becauſe there is no neceſſity for 


aid in the pat. With reſpect to what is quoted from the Jama Sag- 


heer—** and another year arrive, ſome aſſert that the paſſage is to 
be taken. in its. moſt extenſive ſenſe, that is to ſay, that it means 
« and another year. alſo paſo”: ſo as to make 270 years,—for it js there 
mentioned that capitation-tax 1s. due at- the end of the Year, wherefore 


it is requiſite that another year be elapſed, ſo as to admit of an accu- 


mulation of N year's tax, after which the two years taxes are 


The tax for 
the current 
year is due 
at the com- 
mencement of 


the year, 


before explained, ) wherefore it cannot be due after the year has 


compounded: — Others, again, allege that the paſſage is to be taken in 
its /iteral ſenſe ; and as capitation- tax is held by Haneefe to be due 5 
the commencement of the year, it follows that by one year paſſing, and 

another arriving, an accumulation of the tax for 7wo. years takes place. 


It is certain that, With our doctors, capitation- tax is due on the com- 


mencement of the year, —and with Shgfei, at the end of it, in the 


manner of Zakat. The argument of our doctors is that the thing for 


which the tax is a ſubſtitute has regard ſolely to the future, (as was 


elapſed; whence it is that, with our doctors, capitation- tax. is d 
on the commencement of the car. | 
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T HE conſtroQtion, of churchef or nagegnes | in the . Theconfiruc- 
territory is unlawful, this being farhidden in the traditions :—but if plzcaor wor- 
places of worſhip ariginally belonging to Jeu or C ian be de- Ae * 4 
ſtroyed, or fall to decay *, they are at liberty to repair them, — be- . unlaw- 
cauſe buildings cannot endure for ever, and as the Im4m has left theſe ria yfound- 
people to the exerciſe of their own religion, it is a neceflary inference 3 
that he has engaged not to prevent them from rebuilding or repairing g 
their churches and ſynagogues. . If, however, they attempt to e 
move theſe, and to build them i in a place different from their farmer 1 OP 
ſituation, the Ladm muſt prevent them, ſince this i is an actual can 
ſruftion: and the places which they uſe as 3 hermitages a are held in the 
ſame light as their churches, whetefore the conſtruction. of thoſe allo 
is unlawful. It is otherwiſe with reſpect to ſuch places of p Prayer a8 are 
within their dwellings, which they are not probibited from conſtruQ- 
ng, becauſe theſeare an appurtenance to the habitation. What i 18 here ſaid 
is the rule with reſpect to cities; but not with reſpect to villages or Bam- 
kts; becauſe as the tokens of Nam (ſuch as public. prayer, feſtivals, and 
ſo forth) appear in cities, Zi mmees ſhould not be permitted to cele- 
brate the tokens of infidelity there, in the face of. them; ; but as the 
tokens of Ham do not appear in villages « or. baits, there is no occaſion 
to prevent the conſtruction of ſynagogues or churches there. Some 
allege that in our country FT 21 immiees are to be prohibited from cou- 
ſtructing churches or ſynagogues, not only in cities, but alſo in vil- 
lages and hamlets ; becauſe in the villages of our country various toketis 
of Ham 2! ; and = hh gat is s regarded from Hwa, (that the * 


The caſe n a city or country conquered oy the W the inhabi- C 
tants re-eſtabliſhed intheir poſſeſſions. 
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ful; but thoſe 
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Their wives 
muſt not aſ- 
ſociate with 
the wives of 


Maſſalmans. 


INSTITUTES +4: ph Book IX, 
bition againſt building churches and ſynagogues is confined to cities, 
and does not extend to villages and hamlets) relates ſolely to the vil. 
lages of Kogfa; becauſe the greater part of the inhabitants of theſe 


villages are Zimmees, there being few Muſſulmons among them, 


* 45 Wherekere the tokens of Nam do not there apptar: moreover, ini the 


territory of Arabia, Zimmees are prohibited f frown! conſtructing churches 


a or ſytiagogues, either in'crrver or villages, | becauſe the prophet has ſaid 
„ N religions cannot be profeſſed together ir ib peninſula of Arabia” 
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hv (6 pehoves the; Edie fo make a diigo between 22 
and 2 22 in point both. of drifs a id of equipage.” It is therefore not 
28 for Zimmees to ride upon horſes, or to uſe armour, or to'uſe 

the ſame ſaddles and Wear the ſame garments, or Head. diefſes': as' Muſſul- 


mans; And 1 it is Written, in the Jana Sagheer, that Zimmets- mult be 


AS ons 


directed, to wear, the Kiſte Uſteej openly, on the outfde of” their clothts; 4 
(che K; fee is a woolen cord or belt which Zimmees wear "round their 

waiſts on the outſſde of their garments; ) and alſo, that they muſt 
be directed, if they ride upon any animal, to provide 1 themſelves 2 


ſaddle like the panniers of an als. The reaſon for this diſtinction in 


point of clothing and ſo forth, and the direction to wear the, Ki ej 
openly. is that Mulſulmant are to be held in honour; contrary, to Zin- 
mes, who are not. 772 held in honour (whence if i 18 ; that they are "not 
ſaluted I firſt 3) and there were no outward figns to diſtinguiſh NM 
ſulmans 255 Zimmees, theſe might be treated with the ſame reſpedt, 
which i: is not allowed. It is to 15 obſerved that the inſignia j incum- 


bent. upon them to wear is a wwoollen ou or cord tied round the waiſt, 


and not en t. | #2025 59 } 9111 t 9! 5540 WR N. _ kg 
-itloq ig; f gc] | * 1693006 | 
Ir is retailing that the wiver of 8 be Aon ſeparate from the 
wives. of Mufſulmans, both in the public roads, and alſo in the baths: 
and it is alſo requiſite that a mark be ſet upon their dwellings, in 
order that beggars who come to their doors may not pray for them. 


Ihe learned have alſo remarked that. it is fit that Zimmees, be not - 
mitt 


| 
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mitted to ride at all, except in caſes of abſalute neceſſity x and ifa Zims 5 gr 5 1 
mec be thus, of neceſſity, allowed to ride, he muſt alight wherever rooms 
he ſees. any Muſſulmans aflembled; and if there. be a neceſſity for him, A ee 
to uſe a ſaddle, it muſt be made in the manner of the panniers of an. 1 
4%. Zimmees of the higher ondees wk alſo ihe: types: Wear 


1 en Pogiot r 2 ont A ei rer Dir: nh 
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2 refuſe to pay capitation· tax, or murder a Maſſul A Zinner 
Ir a Zimme ph pit efſulman, are ly 


or blaſphemie the prophet, or cominit whoredom'with a Muſſtima, yet  ſabjeftion-is 
his contract of ſubjection is not diſſolved; becauſe the ching in virtue 1 
of which the deſtruction of Zimmees is ſuſpended is the ſubmitting to * 
capitation- tax, not the actual payment thereof; and the ſubmiſſion to it * 
{till continues. Shafei has ſaid. that .the contract of ſubjection is diſ- 
ſolved by a Zimmee”s blaſpheming the prophet; becauſe if he were a 
believer, by ſuch blaſphemy his faith would be broken “; and hence, 

in the ſame manner, his protection is thereby broken, fince the con- 

tract of ſubjection is merely a ſubſtitute for belief. The argument of 


our doctors is that the blaſphemy in queſtion is merely an act of in?s . © 
lity proceeding from an infidel; and as his infidelity was no obſtrue- fo 11 5 5 
tion to the contract of ſubjection at the time of en Wy _ A . 
venient act of infidelity Gods dn . e n 19.25 101 
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2 A CONTRACT of ſubjecrion i is aiffolved only by Zimmees abſcond- n 
ing to the territory of the infidels, or making an attack upon the Muſe + 7-1 gmbael 
ſulmans; in either of which caſes the contract ceaſes to exiſt; ' becauſe tack the A/ 
the advantage propoſed from it is the removal of the evils. of war a Al xd * 
bloodſhed; and this adrantage ceaſes to exiſt upon their engaging, in 


hoſtilities. Fg A Ji 9 
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when he be- 
comes liabl 
20 ths tha? the Tate predicametit with af þoftatez—that is, he is condemned to 
penalties with 
an apoſtate. 
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INSTITUTES. Book IX. 
"A ZMurkE, upon breaking His contract of ſubjeckion, ſtands in 


deith upon abſconding to the territory of the infidels, in the fame 
mäntier as holds in the rule with reſpect to apoſtates. The rule 
alſo with reſpect to ſuch property as he may carry off along with him 
into the ſaid territory, is the fame as with reſpect to the property of 
an apoſtate ; that is, af the Muſſulmans afterwards conquer that terri- 
tory, the property aforeſaid is forfeited to the ſtate, in the ſame manner 
as the property of an apoſtate: but if the Zimmee be made captiye,, 


be is a /ave: contrary to- the caſe of an . wh. if Bae 


- —"— 


2Chriſtians of 
wie Gy of the Binney Toghlib tribe as is levied upon the property of Mu/ſul- 
to double Za- 


not, is bars to death. Toft 
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Or Zaldt twice as much ds levied: upon the 3 Chriſtians 


mans, becauſe Omar made peace with them upon this condition, and 
this in the preſence of the other companions, none of Whom diſputed 
it: —and in the ſame manner, twice as much is taken from the 29 - 
men of that tribe as from the Muſſulmaus, becauſe the above peace 
eſtabliſhed the taking of double Zakdt, and Zadldt is incumbent upon 
women; double Zak, therefore, is exacted of the avamen of that 
tribe, — but xo of the children, becauſe Zaldt is not incumbent upon 
Children. 2 Her ſays that the 2vomen of that tribe are alſo exempted from 
this, (and ſuch is likewiſe the opinion of Shafez,) becauſe the double 
Zakdt in queſtion is actually capitation- tax, as Omar declared to them 
'*© This gs JIZYAT, and name it which ever ye pleaſe, Iz Ar, or Z A- 
„KAT; (whence ĩt is that whatever is exacted from them is expended 
upon the ſame objects of expenditure as capitation tax: —it is therefore 


evident that this is capitation- tax, and women are not ſubject to it.— 
Tg 
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The argument of our doctors is that the thing in queſtion has heen 

made obligatory by the terms of a peace, and women are capable of 
being ſubject to ſuch obligations and with reſpec to What is urged 
by Ziſer and Shefei, that ** whatever j6:cxafted of them is expended 
« upon the ſame-gbjetts; of expenditure. as capitation-ax,” it may the | 
replied that this is n- applied to the purpoſes of the Mufſulmans, as 
the property which is applied to the purpoſes of che Muſſulmans is the- 
property. in che public tteaſury, to which the purpoſes of the Muſſul 
mans is the abject : of expenditure, and this object of -expenditure is 
not reſtricted to-:aapitation-tax alone, ſo as to afford an argument of 
the thing in queſtion being capitation-tax: in ſhort, the impoſt in 
queſtion is / not capitatian· tax, and hence the conditions ad 
tax are nat e c bude | | 


* 


CarirATIox-Ax is ipoſed upon tlie freedmen * of the ic B inney- Rule of cap 
Toghlib tribe, and alſo tribute upon their lands, although capitation- Þ: 2 reſpent 
tax r. tribute be not exacted from their maſters; in the ſame manner — 
as theſe itapoſts are levied upon the -freedmen of the Koreiſb tribe, ae 
although a Nareiſb be not ſubject to them. Ziffer lays that there is 
levied upon their property twofold. proportion of what is levied upon 
the property of Maxſ/ulmans, in the ſame manner as a twofold pre- 
portion is levied upon the tribe of Binney-Tagblib; —becauſe the 
prophet has ſaid The freedmen of any tribe are of that tribe; whence 
it is that it is unlawful-to beſtow alms upon the freedmner of the tribe 
of Haſbim, in the ſame manner as it is unlawful, to beſtow it upon 
the freemen of that tribe f. Our doctots, on the other hand, argue 
that the exaction of a twofold; proportion from the Binney-Toghlib | 
tribe, by the terms of a peace, is an act of favour with reſpect to them; 1. 
becauſe that is not taken from them in the way that capitation-tax is 
taken from Zimmees, with humiliation and degradation; and a, ifreed- 
man-15 not connected with his maſter in any thing ne a, 


Arab. Moiticks, meaning emancipated /laves, t Vol, I. p. 38. 
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to che maſter, whence it is that capitationstax i is impoſed upon the 
freddtman of a Mulſulman, Who is a Chiiſtiah. It is otherwife with 
reſpect to the prohibition of alms, becauſe prohibition ws eſtabliſhed by 
Abtbt, hence it is that the freddman of a i Haſhimee i is connected with 
n Haſbimus, with reſpect to the prohibition of aims. 2019 tame 
: , OnJperion;—It- would hence follow' that almsare unilaw ful to 
the freedman of a rich perſon, in the ſame manner as they are un- 
W to tho rich perſon himfelf; (whereas the caſe is other wiſe. 
RL. Alms are not unlawful to the freedman of a rich . 
r the rich perſon himſelf may be one to hom alms/are lawful, 
but prohibited, by wealth, which caufe of prohibition does not exiſt 
with. reſpedb to:this freedmin:—a Haſhimee, on the contrary, is utterly 
incapable of receiving alms, as he is, by the dignity and ſuperiority 
of his rank, precluded from accepting of them; and hence his freed- 
man is 88 with hit as fr as Sg. the legality a als. 


— 


* * 0 
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Arena +. TI IBUTE; ak all” W Asten 7 the property of the 
tation tax, 
and public Biang. . oghlib tribe, as Well as the preſents ſent by foreigners to the 
—— 4 Inam, together with capitation- tax, is expended upon the purpoſes 


— of the Muſſulmans, ſuch as the conſtruction of fortreſſes upon the 
charges. Muſſulman frontiers, building of bridges, and fo forth. Out of 
f theſe, alſo, a ſufficient allowance is to be paid to the Muſſulman ma- 
giſtrates, public officers, and learned men. Subſiſtence is alſo paid 

out of this property to the warriors, and their families; becauſe the 
acquiſitions in queſtion are the property of the public treaſury, as be- 

ing obtained by the Muſſulmang without fighting; and the property in 

the public treaſury i is reſerved for the purpoſes of the Muſfulmans aud 

of the warriors in their ſervice; — for the maintenance of a family reſts 

upon the head of that family, wherefore if he do not receive what 

may ſuffice for their ſupport, he will be under a continual neceſſity of 

ſeeking a ſubſiſtence for them, and conſequently, by a variety of en- 


gag 3 will be occaſanally Glabled from ſervice. FRI he 


* 


>» * 


. 
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Ir any warrior, or other perſon, die i in the middle of the year, * of 


having a ſubſiſtence appointed to him out of the public treaſury, his upon the de- 
heirs are not entitled to any of the pay ſo appointed for him, becauſe CW. 
this pay is a ſpecies of gratuity, and not a debt, (whence it is termed whom they 
Atta *,) and therefore does not become his property until he has ob- 

tained poſſeſſion of it, and ceaſes upon his deceaſe, and conſequently 

is not an inheritance. | If, however, a perſon die towards the end of the 

year, it is laudable to give his pay to his relations. (Atta is the ap- 

pointed allowance entered in the books of the Sultan, for ſoldiers, and 

for the miniſters of religion, who are, in the preſent times, K4zees, 

Mooftees, and Doctors t. In the beginning of am, Atta was ap- 

pointed for any perſons of diſtinction, ſuch as the wives of the faithful, 

and the families of thoſe who were perſecuted.) 


C:M-&: 3,10; 


Of the Laws concerning Apoaſtates. 


Wurx a Muſſulnan apoſtatizes from the faith, an expoſition thereof An expoſition 

is to be laid before him, in ſuch a manner that if his apoſtacy ſhould 2 me faith io 

have ariſen from any religious doubts or ſcruples, thoſe may be te- fore an apeſ- 

moved. The reaſon for laying an expoſition of the faith before him wy 

is that it is poſſible ſome doubts or errors may have ariſen in his mind, | 
which may be removed by ſuch expoſition; and as there are only two | +. 
modes of repelling the ſin of apoſtacy, namely, defirudfion or Ilim, - Tn 

and Jam is preferable to deſtruction, the evil is rather to be removed > 


by means of an expoſition of the faith; but yet this expoſition of the 


* Angelice, BOUNTY. + Arab. Moodris: a title for any learned perſon. 
Von . G6 g | faith: 


who, if he re- 

nt not with- 
in three days, 
is put to 
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faith is not mcumbent*, (according to what the learned have remarked 
upon this head „ ſince a call to the kath has already reached the 
apoſtate. 


AN apoſtate is to be impriſoned for three days, within which time 
if he return to the faith, it is well: but if not, he muſt be ſlain.— 
Tt is recorded in the Jama Sagheer that ** an expoſition of the faith i; 
«© to be laid before an apoſtate, and if he refuſe the faith, he muſt be 
„ {lain:”—and with reſpect to what is above ſtated, that ** he is to 
© be impriſoned for three days,” it only implies that if he require a 
delay, three days may 'be- granted him, as ſuch is the term generally 
admitted and allowed for the purpoſe of conſideration. It is recorded 
from Haneefa and Aboo Yooſaf that the granting of a delay of three 
days is laudable, whether the apoſtate require it or not: and it is re- 
corded from Shafei that it is incumbent on the Imam to delay for three 
days, and that it is not lawful for him to put the apoſtate-to death 
before the lapſe of that time; ſince it is moſt probable that a Muſt 
man will not apoſtatiſe but from ſome doubt or error ariſing in his 
mind; wherefore ſome time is neceſſary for conſideration ; and this 
is fixed at three days. The arguments of our doctors upon this point 
are twofold. —F1RsT, GoD ors, in the Kordn, ** SLAY THE UN- 
„ BELIEVERS,” Without any reſerve of a delay of three days being 
granted to them; and the prophet has alſo ſaid © Slay the man wh 
„changes his religion, without mentioning any thing concerning a 
delay: SECONDLY, an apoſtate is an i7fdel! enemy, who has received a 
call to the faith, wherefore he may be {lain upon the inſtant, with- 
out any delay. An apoſtate is termed on this occaſion an inf 
enemy, becauſe he is undoubtedly ſuch; and he is not protecled, ſince 
he has not required a protection; neither is he a Zimmee, becauſe 
capitation- tax has not been accepted from him; hence it is proved 


* That is, it is lawful to kill an apoſtate without making any attempt to recover hin 
from his apoſtacy. 


0 that 
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that he is an 1fidel enemy. | 
there is no difference made between an apoſtate who is a freeman, and 


one who is a ave, as the arguments upon which. they are eſtabliſhed 
apply equally to both eee 
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Tux repentance of an apoſtate is ſufficiently manifeſted 'in his for- 
mally renouncing all religions except the religion of am, becauſe 
apoſtates are not a /eF: or if he formally renounce the religion which 


he embraced upon his apoſtacy, it ſuffices, ſince thus the end is 
obtained.. 


Ir any perſon kill an apoſtate, before an expoſition of the faith 
has been laid open to him, it is abominable, (that is, it is laudable to let 
him continue unmoleſted.) Nothing however, is incurred by the ſlayer; 
becauſe the infidelity of an alien renders the killing of him admiſſible; 
and an expgſition of the faith, after a call to the faith, is not neceſſary. 


Ir a Muſſulman woman become an apoſtate, ſhe is-not put to death, 
but is impriſoned, until ſhe return to the faith. Shafei maintains 
that ſhe is to be put to death; becauſe of the tradition before cited ;— 


and alſo, becauſe, as men are put to death for. apoſtacy ſolely for this 
reaſon, that it is a crime of great magnitude, and therefore requires that 
its puniſhment be proportionably ſevere, (namely, death,) ſo the apoſ- 


It is to be obſerved that, in theſe rules, 
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tacy of a woman being likewiſe (like that of man) a crime of great mag- . 


ude, it follows that her puniſhment ſhould be the fame as that of a man. 


| Ao arguments of our doctors upon this point are twofold. —FiksT, 
the prophet has forbidden the ſlaying of women, without making any 


diſtinction between thoſe who are apoſtates, and thoſe who are original 


nfidels. SECONDLY, the original principle in the retribution of offences 


is to delay it to a future. ſtate, (in other. words, not to. inflict puniſh-- 


0 4 Hirbee; a term which the tranſlator has generally rendered alien, and which 


applies to any infidel not being a ſubjeR of the Muſſulman government, 


Gg 2. 


ment. 
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Tight oyer his 
property 1s 
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not de/'roved 
until his de- 
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ment Here, but to refer it to Hereaſter,) ſince if retribution were 


executed in this world, it would render defective the ſtate of ?r:a/*, 
as men would avoid committing fin from apprehenſion of puniſh- 


ment, and therefore would be in the ſtate of perſons acting under 


compulſion, and not of free agents: but in the cafe of apoſtacy of 
men the puniſhment is not deferred to a future ſtate, becauſe it is in- 
diſpenſably requiſite to repel their preſent wickedneſs, (namely, 


their becoming enemies to the faith,) which wickedneſs cannot be 


conceived of women, who are, by natural weakneſs of frame, in- 
capable thereof : contrary to men.—A female apoſtate, therefore, is the 
ſame as an original female infidel; and as the killing of the one is for- 
bidden, fo 1s the killing of the other alſo. She is however to be im- 
priſoned, until ſhe return to the faith; becauſe, as ſhe refuſes the 
right of Gop after having acknowledged it, ſhe muſt be compelled, 
by means of impriſonment, to render Gop his right, in the fame 
manner as ſhe would be impriſoned on account of the right of the 
individual. It is written in the Jama Sagheer, —** A female apoſtate 
<6 is to be compelled to return to the faith, whether ſhe be free, or a 

«+ flave.*—The ſlave is to be compelled by her maſter :—fhe is to be 
compelled, for the reaſons already recited ; and this compulſion is to be 
executed by her maſler, becaule in this a regard is had to the right 
both of Gop and of the maſter, It is elſewhere mentioned that a 
female apoſtate muſt be daily beaten with ſeverity until ſhe return to 


the faith. 


AN apoſtate's right over his property is diffolved by his apoſtac 
by a /u pended diffolution : if, therefore, he again become a Muſſulman, 
he again becomes endowed with a right over his property, in the 
fame. manner as before, Lawyers obſerve that this is an opinion of 
Haneefa. According to the two diſciples, his right over his pro- 
perty is not diflolved, becauſe he is neccflitous, and alſo liable to de- 


* Meaning that probation which is the chief deſign of the preſent ſtate of man. 


mands 
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mands; and it is requiſite that ſuch a perſon's right o over his property 
be not diſſolved, ſince a perſon not poſſeſſed of this right is incapable - 
of anſwering ſuch demands as may be made upon him: his right over 
his property, therefore, endures until he be put to death, in the fame 
manner as that of a perſon under a ſentence of retaliation, or of lapi- 
dation. The argument of Haneefa upon this head is that an apoſtate 
is an infidel enemy, and is in our hands until he be put to death. 

Now the killing of him is only lawful in conſequence of his ſhewing 
himſelf an enemy: and this circumſtance proves that his right over 
his property is deſtroyed; but yet, as his being invited back to the 
faith affords room to hope that he may again become a Muſſulman, it 
is for that reaſon ſaid that his right over his property is diſſolved by a 
ſuſpended diſſolution. If, therefore, he again become a Mu/ſulman, it 
is accounted the ſame as if he were always a Afuſſulman, and he 
ſtands, (with reſpect to the diſſolution of his right,) as if he never had 
apoſtatiſed, that is, the apoſtacy which occaſioned a deſtruction of his 
right is in this caſe of no effect. If, however, he do not again be- 
come a Muſſulman, but die or be lain in his apoſtacy, or abſcond to 
a foreign country, and the Kdzee iſſue a decree of expatriation ꝙ againſt 
him, his infidelity becomes then confirmed and eſtabliſhed, and the 
cauſe above-mentioned takes effect in the deſtruction of his right, and 
his right is deſtroyed accordingly. 


Ir an apoſtate die or be {lain in his apoſtacy, his property acquired 
during his profeſſion of the faith goes to his heirs who are Mu//ulmans, 
and whatever he acquired during apoſtacy 1s public property of the 


community of Maſſulmans, — that is, it goes to the public treaſury.— be 
| feited to the 


This is according to Haneefa, The two diſciples allege that his 


+ Literally, “ iſſue a decree connecting him with a hoſtile country.” The term expa- 


triation is adopted by the tranſlator, as the decree in queſtion does not amount to bani/h- 


ment, but only to a ſuſpenſion of civil life, 
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property of both deſcriptions goes to his heirs who are Muſulmans. 


Shafei, on the other hand, holds that they are both public property, 


becauſe he died in a ſtate of infidelity, and a Maſſulman cannot inherit 
of an infidel; and as he is an infidel enemy, his property is forfeited to 
the public, —that is, to the fate. The argument of the two diſciples 
is that what the apoſtate acquired during his profeſſion of the faith, 
and alſo, what he acquired during his apoſtacy, are both equally his 
property until his deceaſe, for the reaſon already mentioned : the 
whole of his property, therefore, devolves to his heirs in conſequence 
of his deceaſe, in virtue of their right of inheritance reſting upon a 
time when he was not an apoſtate; becauſe apoſtacy occaſions: death, 


and hence it is placed in the ſame ſtate as if he had acquired the whole 


who muſt 
have been 
qualified to 
inherit at the 
time of his 


apollacy, 


property during his profetfion of the faith: and as his heirs are heirs 
to that property from the period of his profeſſion of the faith, it fol- 
lows that a Muſſulman inherits of a Muſſulman, not that a Muſſulman 
inherits of an ufd The argument of Haneefa is that the ſucceſſion 


to inheritance, in ſuch a way that a Muſulman inherits of a Muſ- 
/ulman, is poſſible with reſpect to the property acquired during um, 


as that property exiſted before apoſtacy, which was a ſpecies of civil 
death: but this ſucceſſion to inheritance is not in ſuch a way poſſible, 
with reſpe& to the property acquired during apoſtacy, becauſe this 
property did not exiſt whilſt the perſon in queſtion profeſſed the faith; 
and the exiſtence of the property during his profeſſion of the faith is 
a condition of ſucceſſion to inheritance.—It is neceſſary to obſerve that 

no perſon can inherit of an apoſtate but one who was competent te 
inherit at the time of his apoſtacy, by being then fxece and a Muſſul- 
man, and who continued of this defcription till the time of the apoſ- 
tate's deceaſe or deſertion.into a foreign ſtate. This is recorded from 
Haneefa by Hogſu- Bin- Zeeydd, and proceeds upon the ground that in 
inheritance regard is had to ſuccgſſion; and in ſucceſſion it is a condi- 
tion that the ſucceſſor be firſt certified, and then his ſucceſſion de- 
clared; and it is requiſite that the qualities which entitle to inheri- 
tance exiſt in the ſucceſſor at the time of certifying his right to 


ſucceſſion, 
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ſucceſſion, which are, his being a Muſſul/man and free. It is alſo a re- 


quiſite that theſe qualities exiſt in him at the period of ſucceſſion ; 
inſomuch that, if any of the apoſtate's relations were to become Mu/- 
ſulmans upon his apoſtacy, or if a child be born to him begotten in his 
apoſtacy, they cannot (according to this doctrine) inherit of him. 
There is, however, another doctrine of Haneefa recorded upon this 
head, which 1s, that any perſon inherits of the apoſtate who was 
entitled to inherit of him at the time of his apoſtacy ; and that the 
continuance till the time of his deceaſe of thoſe qualities which entitle to 
inheritance is unneceflary ;—according to which doctrine the right of 
the perſon entitled to inherit of the apoſtate at the time of his apoſ- 
tacy is not annulled by his deceaſe*, but hs heir ſteps in as his ſub- 


ſtitute, becauſe apoſtacy is a ſpecies of death, and hence in eſtabliſhing 


the right to inheritance the period of apoſtacy is regarded. This is the 
ſubſtance of what is ſaid by Aboo Yooſaf.—A third doctrine is that re- 


card is had to the exiſtence of the heir at the time of the apoſtate's 
death or deſertion into the enemy's country; and ſuch is the gpinion 
of Mohammed, who has ſaid in the Mabſoot that this is the moſt ap- 
proved doctrine, becauſe whatever occurs pofterior to the exiſtence of a 
cauſe, but before the completion thereof, ſtands in the ſame predicament 


with that which occurs previous to the exiſtence of the cauſe ;—in the 
ſame manner as a child born of a purchaſed ſlave previous to the ſeizin 


of the purchaſer ;—that is, a child born of a purchaſed female ſlave 


poſterior to the purchaſe, but previous to the ſeizin of the purchaſer, - 


is conſidered as exiſting at the time of the contract of ſale, ſo far as to 
be a ſubject of the contract, and to have a part of the price ſet againſt 
it: contrary to where it is born ſubſeguent to ſerzin.—An heir, there- 
fore, diſcovered ſubſequent to the apoſtacy, is in the ſame predicament 
with one who exiſted previous to the apoſtacy, and at the time of 


the apoſtate's profeſſing the faith; and conſequently inherits of the 
apoſtate. | 


* That is, ſuppoſing him to dic in the interim between the date of the apoſtacy and 


the death of the apoſtate. 


THE 
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THE wife of an apoſtate, being a Muſlims, inherits of him, where 
he die or be ſlain during her edit from ſeparation in conſequence of his 
apoſtacy, becauſe the huſband, in this cafe, becomes an evader *, 
although he be not e at the time of his apoſtacy. 


Tux property left by a female apoſtate goes to her heirs, whether 
it have been acquired during her profeſſion of the faith, or in her 
apoſtacy ; becauſe the woman's perſon is inviolable ; and the pro- 
tection of her blood is not deſtroyed by her apoſtacy; (whence it is 
that ſhe is not put to death;) and as the protection of her blood till 
holds good, and her perſon continues inviolable, it follows that the 
protection of her property alſo is not deſtroyed, (ſince property is a 
dependant of the perſon ;)—and hence her property does not become 
forfeited to the ſlate.— It is otherwiſe in the caſe of a male apoſtate ; be- 
cauſe he (according to the doctrine of Haneefa) has made a diſtinction 
between his property acquired during Mam, and his property acquired 
during apoſlacy, —as a male apoſtate is liable to be put to death. 


Tux huſband of a female apoſtate (being a Muſſulman) inherits 
of her, provided ſhe have apoſtatiſed during ſickneſs, with a view to 
invalidate her huſband's right :—but if ſhe have apoſtatiſed whilſt in 
health, her huſband cannot inherit of her, becauſe a female apoſtate is 
not put to death for her apoſtacy, and hence her huſband's right does 
not, in conſequence of her apoſtacy, become connected with her 
property :—contrary to the cafe of a male apoſtate. | 


Ir an apoſtate go off to a foreign country, and the magiſtrate iflue 
a decree uniting him to the infidels, his Mooddbbirs and Am-Walids 


are free, and his deferred debts become undeferred, (that is, the pay- 


* For a full explanation of this term, ſee Vol. I. p. 283. 
+ Arab. Maſoom-al-dam: that is, of protected bload; meaning, not liable to be flain (on 
account of her apoftacy.) 
ment 
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ment of them becomes immediately due, )—and his property acquired 
during his profeſſion of the faith goes to his Mufſa/man heirs. Shafei 
maintains that his property continues in ſuſpenſe; becauſe his ex- 
patriation is merely a ſpecies of abſence, and therefore operates in 
the ſame manner as his abſence within the Muſſul/man territory; 
and as in the latter caſe his property remains in ſuſpenſe, fo in 
the former caſe likewiſe. The argument of our doctors is that an 
apoſtate, by going into a foreign country, becomes an alien; and 
as aliens are the ſame as the dead with reſpect to the laws of Mam, on 
account of the termination of the power of ſubjecting themſelves to 
thoſe laws, (in the ſame manner as that power ceaſes with the dead,) 
a deſertion to a foreign country amounts to death. His deſertion 
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however to the foreign country is not confirmed but by a decree of 


the magiſtrate, as there is ſtill a poſſibility of his returning into the 
Muſſulman territory, and hence it is requiſite that the K4zee iflue a 
decree, uniting him to the foreign country, ſo that ſuch union may 
be confirmed and become eſtabliſhed :—and as his deſertion to a fo- 
reign country ſtands (upon the Kees decree) in the place of his death, 
thoſe things which have a connexion with death .do then become 
eſtabliſhed, (namely, the freedom of his Moddbb:rs, and fo forth, as 
aforeſaid) in the ſame manner as they become eſtabliſned upon his 
actual deceaſe. In taking poſſeſſion of the inheritance, Mohammed has 
regard to the heir being entitled to inherit af be tame of the apoftate's 
deſertion, becauſe it is ſuch deſertion which is the occaſion of the in- 
heritance, no regard being had to the decree of the Kdzee farther than 


as being a confirmation thereof, —in other words, by the Kizee's decree 


all poſſibility of a return into the Muſſu/man territory is cut off, and 
the deſertion becomes confirmed. Abgo Tag/af, on the other hand, 
maintains that regard is had to the heir being entitled to inherit ar 
the time of the Kaders decree, becauſe the apoſtate is accounted as dead 
upon the K4zee iſſuing ſuch decree. The ſame difference of opinion 


and the ſame 
of a 


obtains where a female apoſtate abſconds into a foreign country. — fang, who 


conds. 


Vol. II. H h © faith diſcharge of 


The debts contracted by the apoſtate during his adherence to the Rule in the 


an apoſtate's 
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faith are to be diſcharged out of his property acquired during the 
ſame, and the debts contracted during his apoſtacy are to be diſ- 
charged from his property acquired in apoſtacy. The compiler of the 
Heddya remarks that this is one opinion of Haneefa.—Another opinion 
recorded from him is that his debts are all to be diſcharged: from the 
property acquired during his adherence to the faith; and if that be not 
ſufficient, but a part of the debts ſtill remain unpaid, then ſuch: re- 
maining debt is to be diſcharged out of the property acquired during 
apoſtacy. There is alſo a 7hird opinion recorded from him, the reverſe 
of this. The reaſon for the ir of theſe opinions is that each of thoſe 
two deſcriptions of debt has been contracted on a diſtinct and ſeparate 
account, as the debts incurred during adherence to the faith have 
been contracted in the courſe of tranſactions undertaken for the acqui- 
ſition of property during adherence to the faith, ſuch as purchaſe; 
ſale, and ſo forth,—and in the ſame manner, the debts incurred 
during apoſtacy have been contracted in the courſe of tranſactions 
undertaken for the acquiſition of property during apoſtacy; and as 
the cauſe of incurring each deſcription of debt is different, each is re · 
ſpectively to be diſcharged from the property acquired by the tranſ- 
action in the courſe of which the debt was incurred: the debt, there- 
fore, contracted during adherence to the faith is diſcharged out of 
the property acquired during adherence to the faith; and the debt 
contracted during apoſtacy is diſcharged out of the property acquired 
in apoſtacy, as the cauſe of the acquiſition of each property, re- 
ſpectively, is the cauſe of each deſcription of debt being incurred. — 
The reaſon for the ſecond opinion is that the property acquired by the 
apoſtate during his adherence to the faith is Bis right, whence it is 
that his heir becomes proprietor thereof by ſucceſſion: now it is a 
condition of ſucceſſion that the property deſcending be free from 
incumbrance on the part of the original poſſeſſor; and as his debts 
are an incumbrance upon it, the payment of thoſe precedes the right 
of the heirs: — but as the property acquired during apoſtacy is not bz 
right (the power of appropriation. being deſtroyed by apoſtacy, accord- 
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ing to Haneefe,) his debts are not to be diſcharged from that except 
where they cannot be diſcharged out of the other property, in which 
caſe what remains unpaid is to be diſcharged out of this property ;— 
in the ſame manner as where a Zimmee dies without heirs, in which 
caſe his property goes to the collective body of Muſſulmans; but yet if 
any debts lie againſt the Zimmee, ſuch debts are previouſly to be diſ- 
charged out of his eſtate; and fo alſo, the property acquired by the 
apoſtate during apoſtacy is not His property, but if, notwithſtanding, any 
debts lie againſt him, the diſcharge of which cannot be effected from 
his other property, ſuch debts are to be diſcharged out of the afore- 
faid property.—The reaſon for the 7hird opinion is that the property 
acquired by an apoſtate during his adherence to the faith is the right 
of his heirs ;—but the property acquired during his apoſtacy is purely 
his own right, wherefore the payment of his debts is firſt made out of 
this property, except where this is impracticable, (from the property 
not ſufficing for that purpoſe, ) in which caſe the remainder of them is 
to be diſcharged out of the property acquired during aflherene to the 
faith, as his right precedes the right of his heirs. 

OnJecTION.—lIt was before underſtood that the property ood 
by an apoſtate during apoſtacy is not hrs right; but here it is aſſerted 
that it is ** purely His own right,” which is a contradiction, 

REPLY.— The expreſſion that the property is purely his own 


* right,” implies only that the right ꝙ others is not connected with it, 


in the manner that the right of another is connected with the property 
of a dying perſon; nor does it hence follow that the property in queſ- 
tion is His right, ſo as to occaſion a contradiction.— The two diſciples 
maintain that his debts are to be diſcharged out of his property of 
both deſeriptions, ſince both (according to their tenets) are equally 
bis right, whence i it 1s that d right of his heirs extends ONES. 


ALL acts of an 4 with reſpect to his OUR; (duch as pur- 
chaſe, ſale, manumſion, mortgage, ind gift,) done during his apoſtacy, 
are ſuſpended in their effect. If, therefore, he become a Muſſulman, 
thoſe acts are valid; but if he die, or be ſlain, or deſert into a foreign 

| H h 2 | NT country, , 
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country, thoſe acts are null. This is the doctrine of Hauegia. Th 
two diſciples ſay that thoſe acts on his part are lawful in either caſe, 
that is, whether he become a Miſſulman, or die, or be flain, or defert 
into a foreign country. It is here proper to obſerve that the acts of 
an apoſtate are of four kinds. FIRST, thoſe which are univerſally ad- 
mitted to be of authority, ſuch as claim of offspring, and divorce,— 
becauſe claim of offspring does not depend upon actual right of pro- 
perty, inſomuch that if a father lay claim to a child born of his ſon's 
female flave, his claim is valid, and the female ſlave becomes his An- 
Walid, although ſhe be not his afa/ property, but he has a dubiaus pro- 
perty in her;—and fo alto, divorce does not depend upon a complete 
power, ſince divorce proceeding from a ſlave is lawful, although his per- 
ſon be defective. 
OBJECTION. Upon the inſtant of his apoſtacy, ſeparation takes 
place between the hufband and wife: how, then, can he pronounce 
divorce upon her? 
ReyeLy.—This fuppoſes a caſe where the. huſband and wil 

apoſtatiſe together; as is mentioned in the X ee. 
— SECONDLY, thoſe which are univerſally held to be null, ſuch as mar- 

riage and ſacrifice, becauſe the validity of marriage and facrifice depend 
upon the perſon's ſect, and an apofate is of no ſect.— Turxpl v, those 
which are univerſally held to remain ſuſpended in their effect, 
ſuch as contracts of copartnerſhip, as the validity of theſe depend 
upon fimilarity of religion, and there is no ſimilarity between 
the religion of a Muſſulman and that of an apofiate.—Four TRL xv, thoſe 
concerning the ſufpenfion of which there is a difference among our 
doors, Haneefa holding that they are ſuſpended, and the two dil- 
ciples, that they are not ſuſpended; and theſe are the acts before- 
mentioned, namely, purchaſe, ſale, mManumiion, mortgage, and gift. 
The argument of the two diſciples is that the legality of thoſe acts 
depends upon competency, and the validity of them upon the right of 
property: now there is no doubt of competency appertaining to Þ 
apoſtate, fince he is ſubje& to the fame civil obligations with other 
people; and in the — manner (according to them) there is no 
doubt nn his power of poſſeſſing, ſince (by their tenets) bi 


1 | right 


* 
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right over property continues unaffected until his death, according to 
what was before ſtated, that he is neceſſitous, and alſo liable to de- 
«© mands,” (to the end;)—his right over his property, therefore, 
ſtill endures, whence if a child be born of his Muſ/u/man wife within 
Ar months from the date of his apoſtacy, ſuch child inherits. of her; 
but if his child die after his apoſtacy and before his deceaſe, ſuck child 
does not inherit of him; and ſuch being the caſe, his acts, as afore- 
ſaid, are legal and valid. According to Ahoo Toofaf the acts of an 
apoſtate in a ſtate of health are law ful, beeauſe it is probable that he 
may again become a Maſſulman, upon perceiving his error, and conſe- 
quently may not ſuffer death; and ſuch being the caſe, a male apoſtate 
is, with reſpect to all acts, in the ſame predicament as a female. 
Mohammed, on the other hand, holds that the acts of an apoſtate are 
legal and valid, in the ſame manner as the acts of a ſick perſon, be- 
cauſe it is not probable that a perſon who is converted and embraces 
any religious perſuaſion will readily abandon it, eſpecially where he 
embraces it after having forfaken his former faith in which he has 
been educated; it is therefore moſt probable that he will ſaffer death 
for his apoſtacy : contrary to a female apoſtate, ſhe not being liable to 
be put to death. The argument of Haneefa is that an apoſtate's right 
over his property is diſſolved by a ſuſpended diſſolution, (as. was be- 
fore ſtated,) and the diſſolution or continuance of this power remain- 
ing in ſuſpenſe, it follows that the acts in queſtion alſo remain 
ſuſpended in their effect, as they are founded upon the right. An apoſ- 
tate, moreover, is (according to Hanegſa) iu the ſame predicament with 
a hoſtile infidel who comes into the Muſſulmam territory without a pro- 
tection; becauſe an apoſtate is alſo a hoſtile inſidel, and is in the Maul- 
man territory without a protection; and as the hoſtile infidel is liable to 
be impriſoned and proſecuted, and his acts remain ſuſpended, until it 
be ſeen whether he is made a flave, or ſlain, or releaſed out of cour- 
teſy, ſo in the ſame manner the acts of an apoſtate remain ſuſpended, 
until it be ſeen whether he become a Muſjulman, or be ſlain in his 
apoſtacy. In reply to the arguments of the two diſciples, we obſerve 

4-434 that 
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that an apoſtate is liable to be put to death in conſequence of the abro- 


gation of his protection, in the ſame manner as a hoſtile infidel, Who 


An abſconded 
apoſtate, again 
embracing the 
faith, and re- 
turning into 
the Mufſulman 
territory, may 
reclaim ſuch 
of his pro- 
perty as is re- 
maining in 
the hands of 
his heirs. 


comes into the Muſſulman territory without a protection, is liable to 
be put to death, from being deſtitute of protection to his perſon ;— 
and the expoſure to death for ſuch a reaſon occaſions a doubt with 
reſpect to the competency of the perſon Who is liable to it. It is other- 
wiſe in the caſe of an adulterer or a murderer, becauſe, althou gh theſe 
be liable to death, yet their being ſo is not in conſequence of dſrucłion 
10 the proteclion of their perſons, but as a retribution for their offence; 
and as this does not occaſion any doubt reſpecting their competency, 
their acts are all legal and valid. —It is otherwiſe, alſo, with reſpect to a 


female apoſtate, Las as ſhe is not accounted an fide! enemy, ſhe is 


not liable to be lain. 


Ir an apoſtate, after a decree being iſſued uniting him to the infi- 
dels, become a Muſſulman, and return into the Muſſulman territory, 
he may take back whatever of his property he finds remaining in the 
hands of his heirs, becauſe the heirs have not taken the ſame, in 
virtue of their right of ſucceſſion, for any other reaſon than as he has 
no further occaſion for it; but when, becoming a Muſſulman, he re- 
turns into the Muſſulman territory, he has occaſion for the property; 
and as his neceſſity precedes the right of the heirs, he may reſume the 
property out of their hands.—lIt is otherwiſe where there is no property 
remaining in the hands of the heirs, for in this caſe he is not entitled 
to ſeek indemnification from them, becauſe the heir has expended the 
property, from his own paſſeſſion, at a time when it was lawful. for 
him ſo to do: neither does the above rule apply to his Am-Walids or 
Modibbirs, becauſe they are free, and the apoſtate is not at liberty to 
recover them, as the decree of the Kizee, awarding their freedom, 
has been rendered valid by the circumſtance which por to ĩt that 
r“ „and hence cannot be reverſed. . 


* 
' 


* Probably, meaning, his de Fr. to 4 reign country. 
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Ir an apoſtate who had deſerted into a foreign country, becoming 


a Muſſulman, come back into the | Muſſulman' territory, before the 
Kizee ſhall have iflued any decree reſpecting him, in this caſe it is 
accounted the ſame as if he had continued uniformly a Muſſulman, and 
had never apoſtatiſed ; as was before-mentioned. | Ft 


Ir an apoſtate have carnal connexion with a Chriſtian female 
ſlave, who had been in his poſſeſſion during his adherence to the faith, 
and this ſlaye produce a child after more than fix months from the 
date of his apoſtacy, and he claim the child, in this caſe the ſlave 
becomes his Am-Malid, and the child is his child, but yet does not 
inherit of him. If, however, the female ſlave become a M 
/limd, the child inherits of him, upon his death, or expatriation. 
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His claim of offspring * is valid, for this reaſon, that the validity | 
of a claim of offspring does not depend upon actual poſſeſſion, (as 


was before ſtated :)—and the child's inheritmg where the mother 


is a Muſlim, and not inheriting where ſhe is a Chriſtian, is becauſe 


the child of an apoſtate is a dependant on the father where the mother 
is a Chriſtian, (ſince the father is more nearly related to am, as 
compulſion will be uſed to make him return to the faith, and it is 
probable that he may again become a Muſſulman;) and ſuch being the 
caſe, the child is accounted the ſame as an apoſtate, and an apoſtate 
cannot inherit of an apoſtate ; but where the mother is a Muſſlimd, 
the child is a Muſſulman, as a dependant on the mother, —and a 
Muſſulman may inherit of an apoftate. | ; 


Ir an apoſtate go off, with his property, into a foreign country, 
and the Mufſulman forces afterwards obtain poſſeſſion of that pro- 


=. Arab. Heelad: the term of law for a maſter laying claim to (or acknowledg- 
ng) a child born of his female flave, and declaring it to be of his own begetting, which 
legaliſes the child to him. It is treated of at large under the head of Manumiſſian of Slaves, 
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perty *, in this caſe ſuch property is plunder, and the right of theſtate:— 
but if the apoſtate ſirſt deſert to the foreign country, and then come 
into the Muſſulman territory and take his property, and carry it off 
into the foreign country, and the Aſuſſulman forces afterwards obtain 
poſſeſſion of that property, and the apoſtate's heirs diſcover it before 
the general diſtribution , in this caſe it muſt be delivered to them; 
becauſe, in the Former caſe, the property is a property in which no 
inheritance had ever exiſted, whereas, in the latter caſe, inheritance 
had exiſted, (whence it became the property of the heirs upon the 


Kizee's decree of outlawry) ane therefore the heir is, in fact, already 


the proprietor of it. 


IF an apoitate deſert to a foreign country, leaving a flave in the 
Muſſulman territory, and the 'Kdzee decree the ſlave to belong to his 
ſon, and the ſon conſtitute the ſlave a Mo447ib, and the apoſtate 
afterwards, becoming a Mufſulman, return into the Mufſulman terri- 
tory, the Akid Kitdbat or contract of ranſom is lawful; but the ran- 
ſom, as well as the ///a-right over the Moldtib, appertains to the 
reconverted apoſtate ;—becauſe the contract of ranſom was legal and 
valid, as the ſon conſtituted the flave a Mo#4ti6 after the Kize:'s 
decree of expatriation, and the ſlave then fell under the ſon's abſolute 
authority, whence it is that the contract is /ega/. The ſon, there- 
fore, who is his father's heir, is made to ſtand as his agent: now the 
rights of a contract appertain to the conſlituænt, and hence the ranſom 
belongs to the father; and as the ſlave becomes liberated upon paying 
his ranſom, the Willa- right reſts with him of courſe, fince the Hills 
of emancipation reſts with the perſon from whom the {lave becomes 


 emancipated. 


That is to ſay, take it in war, in a military excurſion againſt the people of thit 
country. 
+ Of the ſpoil, at the end of the excurſiou. 
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Ir an apoſtate flay any perſon accidentally, and chen defert to 4 
foreign country, or be flain in his apoſtacy, the fine of blood is due 
only from his property acquired during his adherence to the faith, 
according to Hanzefa,—The two diſciples hold that it is due from his 
property of every deſcription, (that is, both from that acquired 
during his adherence to the faith, and alfo, from that acquired in 
apoſtacy, )—becauſe the tribe of an apoſtate are not liable for the fine 
of his offence, fince the tribe never pay the fine impoſed upon a mur- 
derer, unleſs where a connexion {till ſubfiſts between them; and as no 
connexion continues between the apoſtate and his tribe, the fine for 
the apoſtate's offence falls upon his property: for the two diſciples 
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hold that property of either deſcription is H property, and, of courſe, 


that inheritance holds equally in both (as was formerly mentioned ;) 
whereas Haneefa, on the contrary, maintains that nothing is his pro- 


perty except what he acquired during his adherence to the faith, — 


and that, as the property acquired during his apoſtacy does not belong 


to him, inheritance does not hold with reſpect to it, but it is forfeited | 


to the ſtate. | 


Ir a perſon wilfully cut off the hand of a Mulſſulman, and the 
Muſſulman afterwards apoſtatize, and then die in his apoſtacy in conſe- 
quence of the loſs of his hand, —or go off to a foreign country, and 
the Kizee ĩſſue a decree of expatriation againſt him, and he afterwards 
become a Maſſalman and return into the Maſſulman territory, and hen 
die in conſequence of the loſs of his hand, —in either caſe an half fine 
only is due from the maimer to the apoſtate's heirs :—1N THE FIRST 
INSTANCE, becauſe no regard is had to the conſeguence of the act of 
maiming, as: this conſequence followed upon an unprotected ſubject, 
(namely, the per/on of an apoſtate,) wherefore nothing is regarded but 
the original act of maiming, which took place during the adherence 
of the deceaſed to the faith, at which time he was in a ſtate of pro- 
tection, whence an half fine is due :—contrary to where a perſon cuts 
off the hand of an apoſtate, and the apoſtate afterwards becomes a 
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Muſſulman, and then dies in conſequence of the loſs of his hand; for 
in this caſe no fine whatever is due, becauſe here the a& occurred 
during apoſtacy, and is therefore hiddrr &, and of no account; and a thing 
which ; is hiddir cannot afterwards obtain any regard ;—for as a thing 
which i is in itſelf worthy of regard may become biddir, (as where the 
avenger of blood diſcharges the offender) ſo in the ſame manner an 
act is rendered hiddir by apoſtacy ;—and IN, THE SECOND INSTANCE, 
becauſe the apoſtate is in this caſe accounted as dead, and death pre- 
cludes the conſequence ;—that is, if a perſon cut off another's hand, 
and this perſon die from ſome other cauſe, the conſequence of the 
maiming can never take place ;—wherefore in this caſe alſo no regard 
is had to any thing but the maimiug, on account of which an half- 
fine is due; and no regard is had to the conſequence after his again 
becoming a Muſſulman, which is a ſpecies, of re- animation to him, be- 
cauſe, as his becoming again a Mxſ/ulmaz in this manner is a neu birth 
to him, no effect can afterwards take place from the former offence. 
This is where the Kd4zee has iſſued a decree uniting him to the infi- 
dels. But if the Kdzee have not iſſued any ſuch decree, whether the 
apoſtate abſcond to a foreign country or not,—and he become a Muß 
ſulman, and then die, in conſequence of the loſs of his hand, in this 
caſe a complete fine is due from the maimer. This is the doctrine of | 
the two Elders. Mohammed and Ziffer maintain that in all theſe caſes 
an half fine is due, becauſe, from the maimed perſon apoſtatizing 


after the loſs of his hand, any effect attending the maiming becomes 


hiddir, and does not afterwards occaſion a complete fine in conſe- 
quence of his becoming a Muſſulman, any more than where a perſon 


. ftrikes off the hand =; an apoftate, and he becomes a Muſſulman, and 


dies in conſequence of the loſs of his hand. The argument of the 
two Elders is that, in the caſe in queſtion, the offence of maiming was 
committed upon a perſon who from being a Muſſulman was, at the 
time of maiming, in a ſtate of protection, and its conſequence alſo takes 


* Shedding blood, or permitting it to be ſhed, unrevenged. . 
4 | & place 
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place upon a protected perſon, as the perſon” maimed is a Muſſulman 
at the time of his deceaſe, wherefore a complete | fine, (being the re- 
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ſponſibility for the perſon) is due, in the ſame manner as it would be 


due if he never had apoſtatized. The ground of this is that no regard 
is had to the permanency of protection throughout the duration of the 
offence, regard being had to the exiſtence thereof only at the time of 
the cauſe taking place (the maiming, for inſtanee,) and at the time of 
the eſtabliſhment of the effect of that cauſe: Now the time of dura- 
tion of the offence is neither the time of the cauſe taking place, nor 
of the eſtabliſhment of the effect of that cauſe, and therefore no regard 
is had to the permanency of protection throughout the duration of the 
offence; in the ſame manner as no regard is had to the permanency of 
property throughout the duration of a vow ;—that is,—if a man fay 

to his {lave, ** If you enter this houſe, you are free, and he N 


fell that ſlave, and again purchaſe him, and the flave then enter the 


houſe, he is free, although after the vow, and an its duration, he had 
not been in the poſſeſſion of that perſon. 


Ir a Mo#4tib become an apoſtate, and deſert to a foreign country, 
and there acquire property, and be afterwards made a captive with 
ſuch property, and brought back, and refuſe to embrace the faith, and 
do not become a Mw/ſu/man, he is to be put to death; and the pro- 
perty is to be paid to his owner in diſcharge of his ranſom; — but if 


Caſe of a M- 
katib apoſta- 
tizing and de- 
ſerting to a 
foreign-coune 


try. 


any-thing remain after diſcharging the ranſom, it goes to his heirs, 
according to all the doors. This, according to the tenets of 


the two diſciples, is evident; becauſe, as they hold that whatever is 
acquired by an apoſtate belongs to him if he be free, ſo in the ſame 
manner, whatever is acquired by an apoſtate belongs to him, if he be 


a Moædtib: and it is fo according to Haneefa likewiſe; becauſe a M. 


&it1bis proprietor of his own requiſitions ſolely in virtue of his con- 
tract of ranſom; and as this contract is not ſuſpended by his apoſtacy, 
but continues in full force, ſo in the ſame. manner his power over 
8 is not ſuſpended by his apoſtacy, he continuing proprietor 
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of his own acquiſitions; and his acquiſition, as being his own. property, 


' muſt be applied to the diſcharge of his ranſom; and whatever may 
remain goes to his heirs; for this reaſon, that as the acts of a 


The deſcen- 
dants of an 
abſconded 
apoſtate, in a 
foreign coun- 


Mok4tib are not ſuſpended by the /frenger obſtruction, ({avery,) it 
follows that they are not ſuſpended by the weaker obſtruction, (apoſ- 
tacy,) a fortiori.— Bondage is here termed” the fronger obſtruction, 
and apoſtacy the, weaker, as ſeveral acts of an apoſtate are univerſally 
admitted to be legal and valid, ſuch as the claim of ipring, for in- 
ſtance, as was formerly ſtated, (and moſt of his acts, ſuch as /al, 


purchaſe, and ſo forth, are by the two diſciples held to be ſo,)— 


whereas no act whatever of a fave is of any force. 


Ir a huſband and wife both apoſtatize, and deſert to a foreign 
country, and the woman beeome pregnant there, and bring forth a 
child, and to this child another child be afterwards born, and the Muf- 


try, on being ne ſulman troops then ſubdue the territory, the child and the child's child 


captured, are 
the 22 
of the ſtate 


Caſes inwhich 
the grandfa- 
ther may be 
made the fa- 
ther $ ſubſtiĩ · 
tute in reſpect 
to a child. 


both are plunder, and the property of the ſtate: the child is ſo, 
becauſe as the apoſtate mother is made a ſlave, her child is ſo like- 
wiſe, as a dependant on her; — and the child's child is ſo, becauſe he is 

an original infidel and an enemy; and as an Wr infidel is fee, or 
the property of the ſtate, ſo is he: the woman's child may moreover 
be compelled to become a Muſſulman, but not the child's child.  Haſjan 
records from Haneefa that compulſion may. be uſed upon the child's 
child alſo, to make him embrace the faith, as a dependant of the 
grandfather, —It is to be, obſerved that there are four things reſpe&- 
ing which, (aceording to à tradition of Haſſan,) the grandfather may 
be made the father's ſubſtitute, and according to the Zabir Rawdye! 
he may xo? be made the father's ſubſtitute ;—/r/t, Mam, —ſecunal), 
Sadka-fittir,—thirdly, . devolution of Milla, —and faurthly, bequeſt 
to relations. — The caſe of Im is ſtated above; the caſe of Sadie 
Fittir is, that if a father be poor, or a ſlaye, and the grandfather be 
rich, and free, the Sad#a-fiztir of the grandchild is incumbent upon 
the grandfather, according to Hafen un according to the Zdbr 
3 . | Rawidyet 
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Rawdyet it is not incumbent. The cafe of devolution of Mia is | 
that when a flave marries an emancipated female flave, and they have 

a child, the Willa of the child reſts with the Matula of the mother, 

but if the father be afterwards emancipated, the Willa of the child 

devolves upon the Maia of the father; and if the father be not 
emancipated, but the grandfather, the Milla devolves upon the Maww/a 

of the grandfather, according to Hafſarn,—but according to the Zabir 

Rawdyet it does not ſo devolve. And the caſe of beguefts to relations is, 
that if any perſon make a will in favour of “ his re/ations*,” the 
father and mother are not included in it :=now the queſtion is 
whether the grandfather be included in it or not ?—according to Haſſan 
he is included; but according to the Zabir Rawdyet he is excluded, in 
the ſame manner as the father. 


Tux apoſtacy of a boy, who though under age is yet arrived at A boy who 
years of diſcretion, is alſo regarded, according to Haneefa and Moham- 8 
med; and he may be compelled to return to the faith; he is not, death, but 
however, to be put to death, but muſt be impriſoned. In the ſame W Ha net 
manner, regard is paid to the um of a boy of the fame deſcription, dee 
for which reaſon he cannot inherit of his parents if they be infidels. 3 of * 
Aboo Yoofaf ſays that his 1/dm is regarded, but not his apoftacy. Zif- 
fer and Shafei, on the other hand, maintam that no regard is paid 
either to his Mam or his apoſtacy. The arguments of Zi Her and. 

Shafei upon this point are twofold:— ixs r, the boy is a dependant on 
his father and mother in Mam, and therefore cannot be conſidered as 
original in it, ſince between dependancy and originality there is a con- 
tradition :—SECONDLY, if his Nam be regarded, he is ſubject to certain 
effects from it which are injurious to him, ſuch as incapacity to in- 
herit [of an infidel, ] and ſeparation from a wife who is an idolater ; 
and hence he is not accounted as one of the Muſſulmans. The argu- 


ments of Haneefa, Aboo Yooſaf and Mahommed in ſupport of regard 


ification. 


* This ſuppoſes the term relations to be mentioned j in a will generally, and without any 


being 


246 


but not other- 
wiſe. 
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being had to his m are alſo twofold :—-yIR8T, Alee embraced the 
faith whilſt he was yet a boy; and the prophet conſidered his m as 
valid and ſufficient, inſomuch that Alec obtained much honour by the 


action: —sECON DL, the boy acknowledges: the faith in his heart, 


and teſtifies to it with his lips, and this is the ſubſtance of 1//#m, and 
the /ub/lance of any thing is not liable to be ſet aſide: the conſequences 
of 1//am, moreover, are eternal happineſs and future ſalvation, and theſe 
being the greateſt advantages and natural effects of Hm, they are accord- 
ingly eſtabliſhed ;—and any injury to which he may be ſubject in conſe- 
quence of his Yam (ſuch as incapacity to inherit, and ſo forth) is 
comparatively of little moment. The argument of Abo Yoofaf, Zi. 


fer, and Shafei, in ſupport of their opinion that no regard is to be paid 


to his apoſtacy, is that the apoſtacy is injurious to hunſelf*. The argu- 
ment of Haneefa and Mohammed, to prove that no regard 1s to be paid to 
his apoſtacy, is that the apoſtacy ſubſtantially exiſts, and what is /ub- 
ſtantial is not liable to be ſet aſide, as was before urged in ſupport of 
the opinion which aſſerts that regard is paid to his Ilm. It is to be 
obſerved that the boy may be compelled to return to the faith after 


. apoſtacy, as this 1s for his advantage; but he is not to be put to death 


on account of his apoſtacy, as that is puniſbment, and puniſhment ß 
ſuſpended with reſpect to infants, they being objects of mercy,— 
All that is here ſtated applies to boys under age, but arrived at years of 
diſcretion. —As to a boy who has not yet attained diſcretion, no re- 
card is had to his apoſtacy according to all the doctors, becauſe the 
declaration of ſuch does not amount to a change of faith. The ſame 
rule applies to lunatics :—and a perſon intoxicated with liquor ſo as to 
be deprived of his reaſon is accounted the ſame as a lunatic. 


* A perſon under age is not held in law to be capable of any act by which he may 
injure himſelf, ſuch as contracting debt, emancipating ſlaves, and the like; and the ſame 
rule is by thoſe doctors applied to the circumſtance of ſuch a perſon's apgfaq. 


CHAP. 


Cu. X. INSTITUT ES. 


C H AP. X.. 
Of the Laws concerning Rebel. 


Pezrxsons who reſiſt the Imim's authaky are of four deſcriptions. — 
I. Thoſe who live in a ſtate of diſobedience to the Imim without ti 


aſſigning any reaſon, whether in open force or otherwiſe; and who 
rob and murder Muſſulmans, and put travellers in fear ;—and theſe are 


termed Katta-al-Tareek, or highway robbers, the laws reſpecting 
whom have been already treated of.— II. Thoſe who are not engaged 


in open force, and who rob and murder Mu//ul/mans, and put travellers 


in fear; but who proceed upon ſome avowed pretext; and theſe are 
alſo ſubject to the ſame law with Highway robbers. —IH. Thoſe who 
being in a large body, and poſſeſſed of a power of open reſiſtance, 
withdraw themſelves from their obedience to the Inam, under an ap- 
prehenſion which leads them to ſuppoſe that he conducts himſelf 


women, to be lawful, and accuſe the companions of the prophet of in- 
fidelity: the laws therefore reſpecting ſuch, according to all the 
learned, and all the traditioniſts, are the ſame as the laws concerning 
EBELS.—IV. Muſſulmans who withdraw themſelves from their obe- 


and to ſeize their property, and enſlave their women, in the ſame 
manner as inſurgents. People of this fourth deſcription are termed 
Baghit, [rebels : ] Baghdt is the plural of Bighee : : the word Bag bee, 
n its literal ſenſe, means prevarication; alſo injuſtice and tyranny.:— 

| in 


improperly, and which impropriety of conduct is in their conception 
a ſufficient cauſe of war, whether it be tyranny, or infidelity: and 
theſe are termed Kharijces, or inſurgents; and they hold the deſtroy- 
ing of Muſſulmans, the ſeizing of their property, and enſlaving their 


dience to the Im4m, and who hold it lawful to deſtroy Muſſulmans, 


Rebels are of 


four 8 
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Definition of 
the term 


rightful Imam. 


The Imam 
maſt firſt en- 
deavour to 
reconcile re- 


bels; 


but muſt not 
refrain from 
uſing force, 
it neceſſary. 
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in the language of the Law it is particularly applied to juſtice, 
namely, withdrawing from obedience to the rightful Imam, (as ap- 
pears in the Fattahal-Kadeer.)—By the rightful Imdm is underſtood a 
perſon in whom all the qualities eſſential to magiſtracy are united, 
ſuch as 1/amiſm, freedom, ſanity of intellect, and maturity of age,— 


and who has been elected into his office by any tribe of Maſſulmant, 


with their general conſent ; — whoſe view and intention is the advance- 


ment of the true religion, and the ſtrengthening of the Muſſulman;, 
and under whom the Mufjulmans enjoy ſecurity in perſon and pro- 
perty ;—one who levies tithe and tribute according to law; Who, out 
of the public treaſury, pays what is due to learned men, preachers, 
Kizces, Mooftis, philoſophers, public teachers, and ſo forth; and who 
is juſt in all his dealings with Mufſulmans: for whoever does not 
anſwer this deſcription is not the igt Imam, whence it is not incum- 
bent to ſupport ſuch a one, but rather it is incumbent to oppoſe him, 
and make war upon him, until ſuch time as he either adopt a proper 


mode of conduct, or be lain; as is written in the ARIA 1+ 
copied from the Fawiyed. 


Ir is incumbent upon the Ind to recal rebels to their allegiance, 
and ſhew them what is right, in ſuch a manner that the mifunder- 
ſtanding which occaſioned their defection may be removed; becauſe 
Alee thus conducted himſelf with refpe& to the people of Hirrw (i 
diſtrict in the territory of Koofa,) when they rebelled; and alſo, be- 
cauſe this mode of proceeding is eafier than force, and it is poſſible 
that this more eaſy mode of proceeding may ſucceed in removing the 
evil, ſo as to afford no occaſion for more violent meaſures :—it 5 


therefore requiſite that they be recalled to their - allegiance to br 
Inim, and ſhewn what is"right. 


Taz Inim muſt not, however, negle& more forcible meaſures 
but in the beginning of an inſurrection may oppoſe rebels by force © 


arms, ſufficient to quell them. Our author rernarks that Kadww” 
hes 
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has thus aſſerted in his compendium: and -Imim  Kbdhir Zada ſays 
that our doctors hold it to be lawful for the Imam to begin by making 


war upon them, where they are leyying troops and collecting them- 
ſelves together. Shafei maintains that it is not lawful to make war 


upon rebels, until they commit acts of hoſtility, becauſe it is not law- 


ful to kill Muſſulmams but for the purpoſe of repulſion, and v ebelt are 


Muſſulmans ef CORURIF te tlie caſe of infidelt, the commencing war 


with whom is lawful, as their infidelity (according to Shafei) lega- 
ies the putting them to death. The reaſoning of our doctors is 
that the propriety of commencing war upon rebels reſts upon a cir- 
cumſtance which argues that they will commit hoſtilities on Heir 
part; and their levying troops, and collecting themſelves together, 
and withdrawing themſelves from their obedience to the Imam, are all 
circumſtances which argue an hoſtile. intention; for if the Im4m were 
to wait until they had actually commenced hoſtilities, it is likely that 
he might afterwards find the repulſion of them. impraQticable; it is 


therefore highly requiſite that he commence hoſtilities againſt them, 


under any of the above circumſtances, in order that their wickedneſs 
may be repelled. 


UPoN the Imdm being informed of rebels: purchaſing arms and in- 


ſtruments of war, and preparing for hoſtilities, he muſt inſtantly 
ſeize and impriſon them, until they turn from their rebellion, and re- 
pent, in order that their wickedneſs may be (as far as is poſſible) 
repelled. 4 


Is the rebels have a body of forces to which thoſe: who fly from 


battle may join themſelves, in this caſe it is neceſſary, without loſs 
of time, to put to death all the wounded, and to purſue thoſe who 
fly, in order that they may not join that body, and that their wicked- 
neſs may be repelled: but if the rebels have not a body of this kind in 
_ reſerve, their wounded muſt not be ſlain, nor thoſe of them purſued 


who fly from battle, as in this caſe their wiekedneſs is repelled with- 


Vo, II. K k out 


The Imam 
muſt impriſon 
malcontents 
on the firſt 
appearance of 
an inſurrec- 
tion, 


Rule of con- 
duct towards 
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fer ve. 
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out further bloodſhed.—Shafei ſays that in neither eaſe are their 
F | wounded to be flain, or thoſe of them who fly from battle purſued, 

| decauſe the ſlaying of them is not lawful but for the purpoſe of repal- 
fon, and upom a rebel being diſabled, or flying from battle, the ſlaying 
of him is no longer for the purpoſe of repulſion, and conſequently is. 
illegal. To this, however, it may be replied that the flaying of them 
turns upon the argument of hoſtility, not upon actual hoſtility, (as was 
before ſtated,) and where they poſſeſs a reſerved force to which the 
wounded or the fugitives may join themſelves, this argument of hoſti- 
lity exaſts. 


ST Tux families of rebels are not to be reduced to flavery, nor their 


of rebels re- property divided among the Muſſul mant, [in the manner of plunder. ] 
late. The reaſons. for this are twofold:— IRST, Ale, in the war of Jam, 
ordered that the ſlaves. of the rebels ſhould not be ſlain, nor their 
<< wives or families enſlaved, nor their property taken, and he is 
legiſlator in this particular; (the expoſition of that paſſage, in the or- 
ders of Ales, that © the ſlaves ſhould not be lain, is, that they are not 
to be ſlain, where there is no body of the rebels to. which-they might 
unite themſelves, if ſuffered to go;—for where there is ſuch a. body, 
it is at the diſcretion of the Indm either to kill the ſlaves, or to im- 
priſon them, ſo as to prevent their joining this body :)—$s8coNnDLY,, 
rebels are Mufſulmans,, and Mamiſin occaſions Rn e and 


property. 6. 


5 Myuſſulmans need not heſitate to figlit rebels with ſucki of their 
— 2 arms as fall into their hands, provided they have occaſion for them. 
themſelves. Shafei maintains that this is unlawful: and the ſame difference of. 
opinion ſubſiſts. reſpecting ſuch horſes of the rebels as fall into the hands 
of the Muſſulmans. The argument of Shaf#3: is that as [theſe are the 
property of Muſſulmanc, the. uſe of them, unleſs with conſent of the 
owner, is illegal. The arguments of our doors upon this point are 
twofold, —FIRST,, Allee "ved. the. arms. of the rebels among his fol- 
lowers. 
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lowers in Baſra, and this diviſion was made on account of neceſſity, 
and not as a transfer of property :—$ECONDLY, as it is lawful for the 
Imnim to take the arms of others who are not rebels, and to divide them 
among the troops, to uſe according to neceſſity, it follows that the 
{ame act with reſpect to the property of rebels is lawful in the Imam a 
fortiori, on this ground, that it is lawful to adopt a /mall evil, for the 
purpofe of repelling a great one. It is incumbent on the Imdm, more- | 
over, to detain the property of rebels in cuſtody ; and he muſt neither 
ſhare it as ſpoil, nor reſtore it to the owners until they repent; but 
upon their repentance, he may reſtore to them their property: their 
property is not to be ſhared as ſpoil, becauſe rebels are Muſſu/mens, and 
Namiſin occaſions protection to perſon and property, as was before 
ſtated ;—but it is to be detained in cuſtody, as their wickedneſs may 
be repelled by cutting off theit reſources ; their property, therefore, is 

to be held in cuſtody although the Muſulmans have no occaſion for it: 

(ſuch horſes, however, as are among their property, mult be ſold, 

becauſe keeping the price is both eaſy, and alſo advantageous to the | 
owner: and their property muſt be reſtored to them upon repent- 25d reſtored 


| 5 7 6 to them upon 
ance, becauſe the reaſon of detention ceaſes upon repentance, and the their repent- 
Property is not /poil. HS CLP! MM” ö 


Ir the rebels ſhould have exacted 7ithe or tribute of the inhabitants Tithe or tri- 
of a territory which they had overcome, the nam muſt not again Adna 
levy tithe or tribute there, becauſe the Imdm is veſted with authority nate de Wo. 
to collect thoſe taxes of the people, in virtue of the protection he afford; vide: Dy 
them; and in the caſe in queſtion he has not protected them. If, then, 
the rebels expend the 2ithe and tribute upon their proper objects, it 
luffices with reſpec to the people of whom thoſe taxes had been col- 
lected by them, and the ſithe and tribute owing by them is duly renu- 
dered, as the claimant to them has received his right: —if, however, 
the rebels have not expended the tithe or tribute upon their proper 
objects, the people of that diſtrict are bound in conſcience to pay them 
over again, becauſe what they firſt gave has not been applied to the 


Kk.2 proper 
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proper + objedt ur author remarks it as an opinion of the learned in 

the law, that it is 20 incumbent upon the people to pay tribute over 

again, becauſe the rebels are alſo warriors, who make ' war upon mfi- 

dels*, and are therefore proper objects of expenditure of tribute, al- 

though they be rebels; and in the ſame manner, it is not incumbent 

upon them to pay githe a ſecond time, where the rebels are in a ſtate 

but upon the of poverty, ſince 7ithe is a right of the poor :—but for the future: the 
m_—_ wall collect tithe and tribute from thoſe people, | becauſe, he 


the territory, 


they continue rity ov © 
3 protects them, and aer his authority over 1. m is 


as belore. evident, 
ou 2 Ir, in an army of rebels, one of them kill another, and the rebels 
Hong an- 


other does be afterwards overcome by the troops of the rightful Im4m, no fine of 

not incur any blood is exacted of the ſlayer; nor is he ſubject to retaliation; becauſe 
the authority of the rightful nam did not extend over him at the 
time of the murder, and hence the act does not occaſion either re- 
taliation or fine;—in the ſame manner as a murder committed i in 2 
foreign country; that is, if one Muſſulman kill another in a foreign 
country, and the Muſſulman forces afterwards overcome that territory, 
the murderer is not liable to any puniſhment ;—and ſo alſo in the caſe 
in queſtion ;—becauſe the reaſon (namely, non- exiſtence of the Imam 
authority at the time of the 2 appears in both caſes alike. 


) 


Murder,com- Ir rebels ORE, a city, and one of the nn wilfully 
mitted in a 
city poſſeſſed murder another, and the troops of the rightful /ndm afterwards re- 


by rebels, but 
where they cover the city and drive the rebels away, before they have been able 


bave noteſta- to eſtabliſh any juriſdiction over the inhabitants, in this caſe retaliation 


bliſhed 
juriſdiction, muſt be executed upon the murderer, becauſe in ſuch an inſtance the 


upon recovery authority of the Imam has never been completely terminated there: — 
of the city | 


occaſions re- retaliation 1 18 therefore due. 
taliat ion. 


* As being Muſſulmans, and conſequently ſubject to the divine injunction in this par- 


ticular. 


IF 
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Ir a perſon, not a rebel, ſlay a rebel, the murderer nevertheleſs in- 14 
herits of the rebel“, where connexion of inheritance ſubſiſts between rebel way J 
the parties (ſuch as father and ſon for inſtance. Af, moreover, one rebel 32 in 
kill another, and declare that he had ſlain him in the right .“ and dhe ſame man. 
perſiſt in this declaration, in this caſe alſo the ſlayer inherits of the ſlain: may 1 
but if the ſlayer aver that-**, he had killed him wnrightfidly,” in this; bh lnb. 
caſe he cannot inherit of him. This is the doctrine of Hanegſa and tify the a. 
Mohammed. Aſboo Yoojaf maintains that the ſlayer cannot inherit of 

the ſlain in / either caſe, aud ſuch is alſo the opinion of SHH. This. 

difference of opinion has its foundation in the rule of our doctors, 

that where any perſon, not a rebel, deſtroys, either the perſon. or the 

property of a rebel, nothing whatever is incumbent upon him, neither 

fine, relaliatian, nor indemnification for the property, — nor is he an 

gender, becauſe every perſon not rebellious is commanded to make 

war upon rebels, for the purpoſe of repelling their wickedneſs ;—and 

in the ſame manner a rebel, if he kill one who is not a rebel, is not 

liable either to fine or retaliation: but yet he is an offender. —Accord- 

ing to SHafei, on the other hand, (in conformity with an opinion of 

his before delivered, ) the rebel is liable to fine, retaliatian, or indemmiſi- 

cation. for the property: and the fame difference of opinion obtains ' 
in a caſe where an. apoſtate dies, or deſerts to.a foreign: country, after 

having deſtroyed the. perſon or property. of any one. The argument 

of Shafei.is that the rebel in queſtion, has deſtroyed protected property, 

or has ſlain. a perſon of protected blood, and is conſequently anſwer- 

able, in the ſame manner as, is the rule with. reſpect to an apoſtate 

who is guilty of a, deſtruction of perſon or property before he has 


become independent of the Muſings nent by uniting him- 


' 


{1 Fix 17 
* By the Jaw of We a ———_ is incapacitated from inheriting of the SEPA 
whom, he has murdered, whatever) be their relative connexion. 
+ That is, in the cauſe of the rightful Imam, as being a rebel. 


t Literally, before he has acquired a power of open reſance, for upon this power of open . 


reſiſtance being (by 22 means 50 acqu ired, a 1 is no longer conſidered as being 
Nr to the law. 8 | 


| ſelf 
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ſelf to a foreign power. The arguments of our doctors upon this 

point are twofold :—F1RsT, what they maintain is the united opinion 
of all the companions, as recorded by Z4hree :—$ECONDL x, the rebel 
in queſtion has committed the deſtruction under an invalid pretext ; 
and an invalid pretext ſtands the fame as a valid pretext, in reſpect to 
the obligation of reſponſibility, where, together with the invalid 
pretext, there is alſo a power of open reſiſtance in the ſame manner 
as where an alien kills a Maſſulman in a foreign country, in which 
caſe the alien, if he afterwards become a Muſſulman, is not reſponſible 
for the murder, becauſe (at the time of the murder) he poſſeſſed 
a power of open reſiſtance , and alſo a pretext.— The principle 
upon which this proceeds is that in order to the law taking effect 
upon a perſon againſt whom any thing lies, it is requiſite that he 
either acknowledge the law, or that there exiſt a power of enforcing 
the law upon him at the time of the fact: now a rebel does not ac- 
knowledge the illegality of ſlay ing one who is not a rebel, fince in his 
belief (in conformity with his invalid pretext,) the ſlaying of ſuch a 
perſon is allowable ;—neither is there a power of enforcing the law 
upon a rebel, fince the Imam's authority is terminated with reſpect to 
a rebel, in conſequence of the rebel being poſſeſſed of a power of open 
reſiſtance.— The caſe is othewiſe previous to the eſtabliſhment of 
the power of open reſiſtance, as the nam's authority is then not extin- 
guiſhed.—It is alſo otherwiſe where he lays without a pretext, as in 
this caſe an obligation of reſponſibility reſts upon him according to 
his own belief.—It is contrary, alſo, to criminality, as a rebel is an 
offender in ſlaying a perſon who is not a rebel, although he be poſſeſſed 
of a power of open reſiſtance; for the poſſeſſion of this power does 
not prevent a circumſtance being /rful, ſince the ſinfulneſs of an act 
is on account of the right of the Law, and his poſſeſſion of the 
power of open reſiſtance is not eſtabliſhed with reſpe& to the 
LAw,—This point, therefore, being eſtabliſhed, it is to be obſerved 


That is, was altogether independent of the Muſſulman government. 
3 that 
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that the ſlaying of a rebel by one who is #0? a rebel is not- an wright 
ful act, (the rebel being ſlain by him in ih right;) und ehetaſors 4 nei- 
ther prevents inheritance nor occaſions reſponſibility. The argument 
of Aboo Yooſaf, (in the caſe of a rebel killing a loyaliſt) is that an in - 
valid pretext has no regard paid to it further than merely to prevent 
reſponſibility; reſponſibility. therefore is not incurnbent :. but yet the 
layer does not inherit, becauſe his being the heir depends upon the pre- 
vious eſtabliſhment of his right of inheritanca; and an invalid pretext 
is of no conſideration to eſtabliſh a right of inheritance; wherefore ge 
does not inherit of the ſlain. The argument of Haneefa and. Mobam- 
med upon the point in queſtion is that the ſole reaſon why one re- 
lation inherits. of another relation. is becauſe relationſhip occaſions. 
the eſtabliſhment of a right of inheritance ;—and- relationſhip exiſts 
in the caſe here ſuppoſed :- now inheritance is rendered illegal only 
by the act of killing, which being ſupervenient, there 1s-a.necellity. - 
to abrogate the ſupervenient illegality; and an invalid pretext is ſuf- 
ficient for this purpoſe, in. the ſame manner as it ſuffices to abro- 
gate the obligation to reſponſibility :: the invalid pretext, therefore, 
is regarded. for the purpoſe of doing away the illegality :—one 
condition. of it, however, is that the murderer continue ſteady. 
in his invalid pretext, and in. his belief ;—for if he were to ſay, 
I now am ſenſible. that. I flew him unrigbifully, —in this caſe he 
would be reſponſible for the act, as the pretext aforeſaid, which had 
prevented reſponſibility, no longer exiſts. 


Tux ſale of armour or warlike ſtores to rebels, or in their. camp, Arms or ar-. 


s abominable, becauſe. ſelling arms into the hands of a rebel is an .. 


aſſiſtance to defection. There is, however, nothing objectionable in bels: 
the ſelling of arms in a city (ſuch as Kogfa,. for inſtance, ) either to 

an inhabitant, or to a perſon of whom it is not known whether he 

be a rebel, although he ſhould actually belong to the rebels, becauſe Fs 
the bulk of people in cities are commonly of loyal principles. — It is — 
to be obſerved, alſo, that it is not criminal to ſell to rebels any thing ® 8 bv 88 


except 
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except what may be ſtrictly termed arms, inſomuch that material; 


to conſtruct arms, (duch as iron, and ſo forth, ) may be ſold to them 
without offence; in the fame manner as it is illegal to ſell muſical 


inſtruments (fuch as ſutes, for inſtance,) but it is not illegal to ſel 
the wood of which they are made;—and analogous to this is alſo the 
fale of grapes, or wine,—that is to ſay, the ſelling of grapes to a 
perſon who will make wine of thoſe grapes is not lags although 


the ſale of avine be — 


mY — x * 1 * a * 


. 


Of the Laws Teen Lane, or me. 


| 


AK EEx. in its primitive ſenſe, ſignifies any thing lifted from Definition of 
the ground:—the term is chiefly uſed to denote an infant aban- lee,. 

doned by ſome perſon in the highway :—in the language of the Law 

it ſignifies a child abandoned by thoſe to whom it properly belongs, 
from a fear of poverty, or in order to avoid detection in whoredom.— 

The child is termed Lakeet, for this reaſon, that it is eventually /;j/zed 

from the ground, wherefore this term is figuratively applied, even to the 

property which may happen to be found upon it. The perſon, who 
takes up the foundling is termed the Moo/takit, or taker-up. | 


THE . up of a toundling i is laudable and generous, as it may Toe taking 


of a found- 
tend to preſerve his life. This is where the finder ſees no immediate *1;hp is laud- 


reaſon to ſuppoſe that if the child be not taken up it may periſh ;— . — — 5 
Vo. II. | „ 


ut incumbent. 
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A foundling is 
free; 


and is main- 
tained by the 
ſtate, 


A foundling 


owes nothing 
to his Moolta- 
kit for ſub- 
ſiſtance unleſs 
he furniſh it 
by order of 
the magiſ- 
trate, 


No perſon can 
take a found- 
ling from his 

Meooliakit but 
by virtue of a 
claim of pa- 

rentage. 


* 
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but where he ſees reaſon to apprehend that it may otherwiſe periſh, 
the taking of it up is incumbent. 


A FOUNDLING is free; becauſe freedom is a quality originally inhe- 
rent in MAN; and the Muſſulman territory, in which the infant is 
found, f is a territory of freemengs. hence it is allo free: moreover, Pu- 
men, in a Muſſulman territory, abound more than ſaves, whence the 
foundling is free, as the ſmaller number is a dependant of the greater. 


Tn maintenance of a foundling is to be defrayed from the public 
treaſury ; becauſe it is ſo. recorded from Omar; and alſo, becauſe, where 
the foundling dies without heirs, his eſtate goes to-the public treaſury; 
and as that is the property of the Mufſu/man community, his mainte- 
nance muſt be furniſhed from this property, ſince as the advantage 
reſults to the community, the loſs alſo falls upon the community; 
hence it is that the Deyit or fine of blood is due from the public 


treaſury, where a foundling commits manſlaughter. 


Tun Mooltakit is not to exact any return from the foundling on 
account of his maintenance, ſince in maintaining him he acts gra- 
tuitouſly, as he has no authority over him: — he therefore eannot exat 
any return from the foundling, except where he has furniſhed him 
maintenance by order of the magiſtrate, in which caſe this mainte- 
nance is a debt upon the foundling, becauſe, the magiſtrate's autho- 
rity being abſolute, he is empowered to exact the return from the 


foundling. | 


- 


Ir any perſon take up a foundling, no other perſon is at liberty to 
take the foundling from him, becauſe the right, of charge of the 
foundling is eſtabliſhed in him, as he firſt laid hands upon it, —lt, 
however, any perſon claim the foundling, ſaying“ This is my child, 
the claimants declaration is credited on a principle of benevolence. 
This is where the Moeltakit does not advance any claim of parentage: 


but if the Mooltabit alſo make a claim, ſaying“ This is my child,” 
he 
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he has the preference, becauſe both parties are upon an equal tdotin ng 
with reſpect to their claim; but one of them namely, the Mooltab it, 

is in immediate poſſeſſion,: and is therefore preferted to the other. 

Analogy would require that the declaration of the claimant be not Erddit- 
ed, becauſe in conſequence of it the right of the Mooltakrt is deſtroyed: 

but the reaſon for a more favourable conſtruction of the law in this 
particular 1 is that the claim of the plaintiff i is a declaration uport a point 
which is advantageous to the infant, as he thereby obtains the honour 
of an avowed parentage,” and the diſgrace of a want of parentage is by 
the claim removed from him. Some have afferted that the declara- 
tion in queſtion is valid only with reſpect to the eſtabliſhment of paren- 
tage, but not with reſpect to the deſtruction of the Moolta#i?'s riglit of 


poſſeſſion ;——and ſome, again, fay that upon the parentage being 


eſtabliſhed, the Moolta#:t's right of poſſeſſion is deſtroyed, * becauſe 
one conſequence of an eſtabliſhment of parentage is that the father 
has a preference, in the charge of his child, over all others. | 


Ir a Mooltakit declare his foundling to be bis own-child, after hav- 


ing already declared it to be a foundling, ſome fay that his declaration 


is valid, both from analogy, and alſo on a principle of benevolence, be- 
cauſe his claim reſpects a thing already in his hands, and is uncontro- 
verted, —nor is any other perfor s right thereby deſtroyed. The better 
opinion, however, is that his claim is valid only on a principle of bene- 
volence, and not from analogy, becauſe the Mooltakir contradicts 
himſelf, as he at firſt declared the child to be a foundling, and after- 
wards avers it to be Hit own child; —and the reaſon for a more favour- 
able conſtruction is that the contradiction reſpects a thing of a con- 
cealed nature, ſince it is poſſible that this child may have been born 
of his wife, without his knowledge, and that he nnn comes to a 
nom ian of the circumſtance. 


Ir two perſons advance a claim together, each aſſerting . the. 
foundling in the hands of ſuch a perſon is my child,“ and one of 
LI 2 them 


A Mooltakit's 
claim of pa- 
rentage with 
reſpe@ to his E 
foundling is 
admitt 


Caſe of a 


claim of pa- 
rentage made 


: 
. 
| 
' 
' 
5 
0 
8 
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A foundling 7 


diſcovered by 


a Zimmee 1n a 


by two per- them point out a particular mark upon the foundling's body, and not 
for, 
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the other, the foundling 1s adjudged to him, becauſe apparent cir. 
cumſtances bear teſtimony in his favour, as the mark | correſponds 
with his declaration. But if neither of them point out any particular 
mark, the foundling is adjudged, to both of them, becauſe they are 
both upon a feoting with reſpect to the ground of their claim. If one 
of them, however, lay his claim firſt [that is, before the other, ] the 
foundling is adjudged to him, becauſe his right is eſtabliſhed at a time 
when no. perſon controverted it; except where the other brings 
evidence, as evidence is more powerful than a ſimple claim. 


Ir a foundling be taken up in a Muſſulman city or village, and a 
Zimmee claim it as His child, the parentage is eſtabliſhed in the Zim- 


Maſſilman ter- mee, but the child is a Mu/julman. This proceeds upon a favourable 


ritory is a 
Muſſulman; 


and if in a 
Zimmee terri- 
tory, he is a 
Zimmee. 


conſtruction; becauſe the claim of the Zimmee involves two points, 
I. a declaration of parentage, which is advantageous to the child, 
II. a deſtruction of the I/am;ſm eſtabliſhed from the circum- 
ſtance of the child being found in a Mufulman territory, which is in- 


jurious to the child; and his claim is admitted ſo far as it is advan- 


tageous to the child, but not fo far as to be injurious. to him. If, 
however, the child be found in a city or village of the Zimmees, or in 
a church or ſynagogue, it is a Zimmee. This laſt opinion is univerſal, 
(that is to ſay, is unanimouſly admitted) where the foundling i ö 
taken up, in thoſe places, by a Zimmee:—but if a foundling be taken 
up in any of thoſe places by a Muſſulman, or if a Zimmee take up a 
foundling in any Muſſulman place, there is a difference of opinion; 
for it is ſaid in the Mal ſoot, treating of foundlings, that in this caſe 
the place is regarded, and not the Mooltabit or taker- up of the found- 
ling ;—that is, if it be found in a Muſſulman place, the foundling is 2 
Muſſulman, and if not, it is a Zimmee, whether it be taken up by a 
Muſſulman or an infidel: and the reaſon is this, that the foundling 
has been firſt diſcovered in that place. In ſome copies of the book of 
claims from the Mabſoot it is faid that in this caſe regard 1s had to the 


Moaltabit ; , 
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Mooltabit; — that is, if a Mufſulman have taken up the foundling, it is 
a Muſſulman, and if a Zimmee have taken it up it is a Zimmee:— 
(and the ſame is mentioned by In Simdia ſrom Mohammed:) and the 
reaſon is this, that poſſeſton is more powerful than place; becauſe, if 
parents were brought as captives, with their infant child from a 
foreign country into the Miſulman territory, the infant is an infidel in 
conformity with the ſtate of the parents, from which it is evident that 
poſſeſſion. is more powerful than place. 
claims it is ſaid that, out of tenderneſs to the child, regard muſt be in- 
variably had to im; in other words, if the child. be found in a place 
belonging to Z:mmees, and be there taken up by. a Muſſulman, it is a 
Muſſulman ; ; and if it be taken up by a Zimmee in a Wes ned place, 
it is in this caſe alſo a Muſſulman. — 


Ir any perſon lay claim to-a foundling, as being hrs Aoi his claim 
is not admitted; becauſe as it is apparent that the foundling is Free, 


In other copies of the book of 
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A radiing: 


cannot be 
claimed as a 


it cannot be ſuppoſed a ſlave unleſs the claimant produce evidence to /ave. 


prove that it belongs to him as ſuch. Obſerve, alſo, that if a /ave 
were to claim a foundling, faying ** this is my child, the parentage 
is eſtabliſhed in him, becauſe this is advantageous : the foundling, 
however, is free, becauſe the child of a man who is a ave is free 
when born of a free woman, and it is a ſlave when born of a woman. 
who is a ſlave; concerning the child being a ſlave, therefore, there is 
a doubt ; and hence its freedom, which is ſhewn by apparent circum- 
ſtances, cannot be deſtroyed, becauſe of the doubt. 
claiming a foundling, has preference to a ſlave, and a Muſſulman has 
preference to a Zimmee, becauſe the claim of a freeman or of a Muſſul- 
man is moſt advantageous to the infant. 


Ip hom be any property upon a foundling (ſuch as bracelets and 
ſo forth,) ſuch property belongs to the foundling, becauſe apparent 
circumſtances argue this: and in the ſame manner, and for the ſame 


reaſon, if there be any property faſtened on the animal upon which a 
5 


foundling 


A ſlave's claim 
of — 
with ref 

a foundling Js 
admitted ; bur 
the foundling 


is free. 


— 
A freeman, in 


The property 
diſcovered 
upon a found - 
ling is his; 
and may be 
applied to his 
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uſe upon the 
authority o 
the Kazee. 


A Mooltakit 
cannot con- 
tract his 
foundling in 
marriage : 
nor perform 
acts in 
3 to his 
Property 
(without au- 
thority:) 


* 18 


but he may 
take poſſeſſion 


.of gifts; 
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Founding is expoſed, ſuch property alſo belongs to the foundling. 


The Mooltatit moreover muſt expend this property in ſupplying the 


wants of his foundling, upon an order from the K4zee, becauſe no 


perſon is known as proprietor of it, and the Kdzee has authority to 


expend property of this nature upon ſuch an object. Some ſay that 
the Mooltakit is at liberty to expend the property in ſupplying the 
wants of his foundling, without any order from the Kizee, becauſe it 
appears that the property in queſtion belongs to the foundling; and a 
Mooltakit is authoriſed to provide ſubſiſtence for his foundling, and to 
purchaſe ſuch articles as are requiſite and neceſſary for him, ſuch As 
victuals and e | 


It is not lawful for a Mooltakit to contract his foundling in mar- 
riage, becauſe he has no authority for ſo doing, ſince the reaſon for 
ſuch authority, (namely, relationſhip, proprietorſhip, or ſovereignty,) 
do not exiſt in him. In the ſame manner, it is not lawful for a Mool- 


takit to perform any acts reſpecting the property of his foundling; 


analogous to the reſtriction upon a mother ;—that is, a mother has a 


right to the charge of her infant child, but yet is not at liberty to 
perform any acts reſpecting his property; and a Mooltabit ſtands | in 
the ſame predicament. The principle upon which this proceeds is 


that authority to act with reſpect to the property of an infant is eſta- 
bliſhed with a view to the increaſe of that property; and this is 


aſſured only by two circumſtances, perfect diſcretion, and complete affec- 
tion: now in each of the perſons in queſtion only one of theſe quali- 


ties exiſts; for a mother, although ihe entertain a complete affeFiou 
for her child, is deficient in point of 4; eretion ; and a Mooltakit, al- 


though he be poſſeſſed of perſect diſcretion, is deficient in Heclion. 


Ir is lawful for a Mooltakit to take — of any thing pre- 
ſented to his foundling as a gj/?, becauſe this is of ſingular advantage 


to the foundling: and for this reaſon i it is that an infant is at liberty to 
take Poſſeſſion of a gift, where he has attained diſcretion; and in the 


7 ſame 
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ſame manner the mother of an infant, or her executor, are at liberty to 


take poſſeſſion of any gift preſented to the infant. 


his foundling to ſebo Wy, 


under head of : 


A MooLTAKIT is at hberty to ſet 
the Purpoſe of education, becauſe this ct 


and inſtruction, and attention to his welfare. 


A MooLTAKXIT is at liberty to Bre out his foundling. —Our author 
remarks that this is recorded by Kadooree in his compendium. In 
the Jama Sagheer it is ſaid that it is not lawful for a Mooltdkit to hire 


out his foundling ;—and this is approved. The ground upon which 


the report of Kadooree proceeds is that letting out to hire is one mode 


of inſtruction. The reaſon for the oppoſite doctrine, as ſtated in the 
Jama Sagheer, is that a Mooltafit is not at liberty to turn the faculties 
of his foundling to his own advantage; he is therefore in the ſame. 
ſituation as an uncle: contrary to the caſe of a mat her, ſince the is at 


liberty to turn the faculties of her child to her own advantage, as 
thall be hereafter demonſtrated in treating of Abominations.. 


HE DATA. 


Definition of 
Lookta. 


A trove pro- 
perty is as a 
truft in the 
hands of the 
finder; 


B O OK N 


Of Looktas, or Troves. 


OOK TA ſignifies property which a perſon finds lying upon the 
ground, and takes away for the purpoſe of preſerving it, in the 
manner of a rut. It is proper to obſerve that the terms Lakeet and 
Lookta have an affinity with reſpect to their /en/e, the difference be- 
tween them being merely this, that Lakeet is uſed with regard to 
the human ſpecies, and Looꝶta with regard to any thing elſe. 


A Loox rA, or Trove property, is conſidered as a truſt in the 
hands of the Moo/ta#it or finder, where he has called perſons to wit- 
neſs that ** he takes ſuch property in order to preſerve it, and that 
he will reſtore it to the proprietor,” —becauſe this mode of taking 
it is authoriſed by the Law, and is even the mot eligible conduct“, 


That is to ſay, the taking up of the property is permitted by the Law, and is even 
more eligible than luftering it to remain where it is found, 


according 
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according to many of our. doctors. This is where there is no appre- 
henſion of the property being damaged or deſtroyed *: but where 


that is to be apprehended, the. taking of it up is ncumbent; according 
to what the learned in the law have remarked upon this point. Now 


ſuch being the caſe; the property is not a ſubject of reſponſibility that 
is, indemnification for the trove property is not incumbent upon the 


finder, where it happens to periſh in his hands: and in the ſame 
manner, the finder is not reſponſible in a caſe Where himſelf and the 
proprietor both agree that he had taken the property avowedly ' 6 for 
e the owner;” becauſe their agreement in this point is a proof with 
reſpect to both; and hence the declaration of the proprietor that ** he 
[the finder] had taken them for the owner” amounts to the ſame 
as if the finder were to produce evidence that he had taken them 
for the owner.—lf, however, the finder declare I took them for 
„ myſelf,” reſponſibility is incumbent upon him according to all au- 
thorities, becauſe he here appears to have taken the property of 
another without that other's conſent, and without the permiſſion of 


the LAW. 


Ir the finder ſhould 357 have called any perſon to witneſs, at 
reſponſible for 


the time of his taking the property, that ** he took it for the owner,” 
and he and the owner afterwards differ upon this point, the finder 
ſaying ** I took it for the owner,” —and the owner denying this, — 
indemnification is due, according to Haneefa aud Mohammed. Aboo 
Yooſaf ſays that indemnification is not due, and that the finder's declar- 
ation 1s to be credited, as appearances teſtify in his behalf, becauſe it 
is probable that his intention was virtuous, and not criminal. The 
argument of Haneefa and Mohammed is that the finder has already 
acknowledged the fact which occaſions reſponſibility, (namely, his 
taking the property of another,) and afterwards pleads a circumſtance 
in conſequence of which he is. diſcharged from. reſponſibility, by de- 


„Meaning“ in caſe of its not being taken up.” 


M m 


claring 


Vor. II. 


who is not 
reſponſible 
for any da- 
mage it may 
ſuſtain in his 
hands, 


unleſs he avow 
that he took 
the property 
with a view to 
convert it to 
his own uſe, 


The finder is 


the trove, if 
he have not 
witneſſes to 
teſtify that be 
took it for the 
owNer . 


0 
1 
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claring that he had taken the property for the owner ; but as this is 
a doubtful plea, be is not diſcharged from reſponſibility ; and with 


The trove is 
ſuthciently 
witneſſed by 
the finder's 
notification of 
it to the by- 
ſtanders. 


A trove under 
ten dirms muſt 
be advertiſed 
for /ome days, 
and one þ — 
ten Ar ms, for 
a year 


reſpe& to what is urged by Aboo Yooſaf, that ** appearances teſtify in 
& the finder's behalf, they reply that in the ſame manner as appear- 
ances argue that the finder took the property for the owner, ſo do they 
likewiſe argue that he has taken them for Himſelſ, as it is probable 
that a perſon who performs acts with reſpect to property does ſo for 
himſelf, and not for another; and hence, as appearances on both ſides 
lead to oppoſite conclufions, they are on both ſides dropt. 


Ix calling people to witneſs it ſuffices that the finder fay to the 
byſtanders ** If ye hear of any one ſeeking for this trove-property, 
direct him to me;”—and this, whether the trove property conſiſt 
of a {in gle article, or of numerous articles, becaufe, as the term 
Lookta is a_generick noun, it applies either to a ſingle article, or to 
ſeveral different articles. 


Ir the trove property be of leſs value than ten dirms, it behoves 
the finder to advertiſe it for ſome days,—(that is, for ſo long as he 
deems expedient, )—but if it exceed ten dirms in value, he muſt ad- 
vertiſe it for the ſpace of a year. The compiler of the Hediya re- 
marks that this is one opinion from Hanegfa. Mohammed, in the 
Mabſoot, maintains that the finder ſhould advertiſe it for the ſpace of a 
year, whether the value be great or ſmall, (and ſuch is alſo the opi- 


nion of Shafei,) as the prophet has ſaid “ the perſon who takes up a 


„ trove property muſt advertiſe it for a year, - without making any 
diſtinction between a ſmal/ property and a great property. The rea- 
ſon for the former opinion is that the fixing it at the ſpace of a year 
occurred reſpecting a trove property of the value of one hundred 


ditenars, which are equal to a thouſand dirms; now ten dirms, or any 


thing above that ſum, are the fame as a thouſand dirms with reſpect to 
the amputation of a thief's hand, or the legalizing of generation“, 


Ten dirms is the ſinalleſt dower admitted in marriage. 


whence 
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whence it is enjoined to advertiſe a trove property for @ year, out of 
caution; but any thing /hort of ten dirms does not reſemble a thouſand 
dirms with reſpe& to any of thoſe particulars, whence this point is 
left to the diſcretion of the finder of a property of that value. Soma 


allege that the approved opinion is that there is no particular ſpace of 


time, this being left entirely to the diſcretion of the finder, who 
miſt advertiſe the trove propetty until he ſee reaſon to conclude! that 
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it will never be called for by the owner, and muſt then beſtow. it in , row 


alms. All that is here advanced proceeds upon a ſuppoſition that the 


trove property is of a laſting and unperiſhable nature: but if it be of a | 
periſhable nature, and unfit to keep, it muſt be advertiſed until it is in 


danger of periſhing, and muſt then be beſtowed in alms. It is proper 
to remark that the finder muſt make advertiſement of the trove pro- 
perty in the place where he found it, and alſo in other places of public 
reſort, as by advertiſing it in ſuch places it is moſt probable. that the 
owner may recover it. 8 1133 


Ir the trove property be of ſuch a nature as that it is known that 


the owner will not call for it, (ſuch as date- ſtones, or pomgranate 
ſkins) it is the ſame as if the owner had thrown it away, infomuch 
that it is lawful to uſe it without advertiſement: but yet it ſtill conti- 
nues the property of the owner*, as transfer to a perſon unknown is 
not valid. ofs it. 9 wa ad © road 


Ir the finder duly advertiſe the troye property, and diſcover the 
proprietor, it is well: —but if he cannot diſcover him, he has two 
things at his option ;—if he chuſe, he may beſtow it in alms; becauſe 
it is incumbent to reſtore the property to the owner as far as may be 
poſſible, and this is to be effected either by giving the actual property 


* That is to ſay, although it be lawful for the finder to uſe it, yet the owner has a 
claim upon him for the value. N n 4 20y 


to 


M m 2 


A trove of an' 
in/igniflcant . 
nature may 7 
converted by 
the finder to 
his own uſe. 


If the owner 
do not in due 
time appear, 
the finder may 
either beſtow 
the property 
in 85 Or 
keep it for 
the owner, 


* 
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to the owner, where he is diſcovered, or by beſtowing it in alms, 
ſo as that a return for it, (namely, the merit) may reach the owner, 
as he will aſſent, upon hearing of its having been ſo beſtowed: or if 
the finder chuſe, he may continue to keep the We in ae of 
e the owner and reſtorin 's it to him. | 105 


12100 o 


Where he Fu the finder a a trove -oghbipurty: diſzorer the owiier) "the! having 


trove has been 
beſiowed in beſtowel: it in alms, the owner has two things at his option: if he 
ms, the 


owner may Chuſe, he may approve of and confirm the charity, in which caſe he 
— 4 has the merit of it; ' becauſe, although the finder has beſtowed it in 
alms by permiſſion of the Law, yet as the owner has not cofſented 
to his ſo doing, the ahmd- gift remains ſuſpended upon his conſent to 
it: as the pauper, however, becomes endowed with the property in 
queſtion previous to his conſent, it does not remain ſuſpended upon 
the continuance of the ſubject“: (contrary to a caſe of ſale by an un- 
authoriſed perſon; in other words, if an unauthoriſed perſon execute: 
fale, the validity of it depends upon the continuance of the ſubje& +, 
that is, of the article ſold; becauſe the purchaſer does not become en- 
or take i — dowed with it until er conſent :) or, if the owner chuſe, he may 


from the take an indemnification from the finder, becauſe he has beſtowed fl 
kuder, property upon the poor without conſent of the proprietor. a 
OzJecTion. It would appear that indemnification is not incum- 
bent upon the finder, as he has beſtowed the property in alms, with 
the conſent of the Law. 
RELY.— His beſtowing it in alms; with the conſent of the LA. 
does not oppoſe the obligation of reſponſibility, in behalf of the right 
of the owner; in the ſame manner as where a perſon eats the property 
of another when periſhing with famine; LE, in ng caſe he owes in- 


# « Upon the . e f the lies. % That - upon 3 ADE FEE: of the pro- 
perty in the hands of « either the donor or the proprietor. 


+ That is, upon the continuance of the property, which is 1 ſubject of the ale, in the | 
hands of the owner. 


6 | % demnification, 
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demnification, although he be permitted by the LA to eat another 8 
property in ſuch a ſituation; and ſo alſo in the caſe in queſtion. 
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Or, if the owner chuſe, he may take indemnifieation from the pauper, or from the 


where the trove property has periſhed in his hands, —becauſe he bas 
taken poſſeſſion of the propertyof another perſon without his conſent 
or, if the property be remaining in the hands of the pauper, the owner 
may take it from him, as he thus recovers his actual property. 
On HO TION. At has been already ſtated that the pauper becomes 


endowed with the property previous to the owner's conſent ; whence 


it would appear that the owner has no mn to reſtitution. 
_ ReeLy.—Eſtabliſhment of property does not oppoſe a "OO to 
reſtitution; in the ſame manner as a donor is at liberty to refume his 


gift, although the donee mare become N N brenn, _— 


ſion of it. 91401307 1 


Ir is laudable to ſecure and take care of ſtrayed cattle; ſuch as 
oxen, goats, or camels. Malik and Shafei maintain that where a'per- 
ſon finds ſtrayed camels or oxen in the deſert *, it is moſt eligible to 


leave them, the ſeizing of them being abominable: and concerning 


the ſecuring of ſtrayed horſes there is the ſame difference of opinion. 


The argument of Mal and Sh fei is that legality is originally con- 


ne&ed with taking the property of another, which i is not allowable 
except where there is apprehenſion of its periſhing if ĩt be not taken: 

but where a trove property is of ſuch à nature as to be capable of re- 
pelling beaſts of prey, (ſuch as oe, who may repel them with their 
horns, or camels and horſes, who may repel them with their hoofs 
or their teeth, ) there is little apprehenſion of its periſhing: it is ſtill 
however to be ſuſpected that it wi periſh, and hence it is declared abo- 


This is the term applied in general to the extenſive and barren deſerts 


| - 


Arab. Sihra. 
of Arabia; it alſo means any waſte or unencloſed land. 


minable 


pauper upon 


whom it has 


been ſo be- 


ſtowed : 
or, if ſtill 


exiſting, may 
claim reſtitu- 
tion of 3 it. 

HI 


1 4 1 


Stray animals 
ought to be 
ſecured and 

taken care of 
for the owner: 
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but he is ; not 
reſponſible to 
the finder for 
the ſubſiſt- 
ence, unleſs 
it be furniſhed 
by order of the 
magiſtrate; 


who, if they 
be fit for hire, 
muſt direct 
them to be 
hired out for 


that purpoſe, 


or, if 8 « 
be ſold, 
the price ug 


tained for the 


owner ; 


unleſs he 
think fit to 
order them a 
ſubſiſtence, | 
which 1s in 
that caſe a 
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minable to ſecure it, and moſt laudable to leave it“. The argument 


of our doctors is that the animals in queſtion are /79ve properly, and 
there is reaſon to apprehend their periſhing, whence it is laudable to 
ſecure and advertiſe them, in order that the property may be pre- 
ſerved, in the ſame manner as the ſecuring of ſtrayed goats is laudable 
according to all. If, moreover, the finder give ſubſiſtence to troves 
of this deſcription without authority from the magiſtrate; it is a gra- 
tuitous act, becauſe of his not poſſeſſing any authority: but if he give 
ſubſiſtence by order of the magiſtrate, it is a debt upon the owner, be- 
cauſe the magiſtrate is endowed with authority over the property of 
an abſentee, for the purpoſe of enabling him to act with kindneſs 


to the abſentee; and the giving of ſubfiſtence is a kindneſs on ſome 


occaſions, as ſhall be demonſtrated elſewhere. If the queſtion re- 
ſpecting the ſubſiſtence of the troves be brought before the magil- 
trate, he muſt inquire into the partaculars; and if the troves be 
capable of hire, (ſuch as horſes, camels, or oxen) he mult order them 
to be hired out, and ſubſiſted from their hire, becauſe in this caſe the 
animals continue the property of the owner without ſubjecting him 
to any debt: (and a ſimilar judgment muſt be paſſed with reſpect to 
fugitive ſlaves:) — but if the troves be unfit for Hire, (ſuch as goers or 
d ſheep,) and it be apprehended that, if the finder were to ſubſiſt them, 
the ſubſiſtence would equal their value, the magiſtrate muſt direct 
them to be ſold, and the price to be kept, in ſuch a manner that the 
troves may be virtually preſerved, in their value, becauſe the preſervation 
of them in ſubſtance is impracticable.—If, however, the magiſtrate 
deem it fit to give ſubſiſtence, he muſt adjudge fubſiſtence to be 
given, making the ſame a debt upon the owner of the animals, be- 
cauſe the magiſtrate is 2 for the purpoſe of exerciſing huma- 


This is ſtrange reaſoning: it may perhaps have ſome reference to predeflination ; 


i. e. as theſe animals ſeem DESTINED to perifh, it is impious to attempt to prevent this defling. 


+ By the term c is here and elſewhere meant @ due attention to the intergſt of the 
party concerned. 


nity 


Book XI. TR © Y EB S. 


nity and kindneſs; and the giving of ſubſiſtence is a kindneſs both 
to the owner and to the Hinder to the owner, becauſe his property 
is thus preſerved to him in ſubſtance; and to the finder, becauſe the 
ſubſiſtence he furniſhes is thus made a debt upon the owner. The 
learned in the law, however, have ſaid that the magiſtrate is to iſſue 
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debt upon the 
owner ; - 


but ſubſiſt- 

ence muſt not 
be ordered for 
more than a 


the order for ſubſiſtence only for the term of two or three days, in few der: 


hopes that the owner may appear; and that if the owner do not ap- 
pear, he muſt then order the troves to be ſold, becauſe to afford fub- 
ſiſtence to them for a continuance would be to eradicate the property, 


whence there would be no kindneſs in affording them ſubſiſtence for 


a long term (that is, for a term beyond three days.)—lt is obſerved, in 
the Mabſoot, that the production of evidence is requiſite, —that is, 
the magiſtrate is not to give an order for ſubſiſting the animal, ex- 
cept where the finder produces evidence to prove that ſuch an ani- 


nor unleſs the 
finder pro- 
duce evidence 
in proof of the 
trove. 


mal is a frove; and this is approved, becauſe it is. poſſible that he 


may have obtained poſſeſſion of the animal by «/urpation, and in a 
caſe of tur pation the magiſtrate does not give an order for ſubſiſtence, 


but directs the thing uſurped to be reſtored to the owner, except in a 
caſe of depofit, which cannot be proved without evidence; the pro- 


duction of evidence, therefore, is eſſentially requiſite, in order that 
the actual ſtate of the caſe may be aſcertained. 


OHC TIN. Evidence is not admiſſible without an adverſary ;- 


and in the caſe. in queſtion there is no adverfary ;—how, therefore, 
can evidence be admitted? y 
ReeLy.—The evidence, in the * Xe caſe, is not required for 


the purpoſe of a judicial decree, ſo as to make the exiſtence of an. ad- 
verſary a neceſſary condition. 


If the finder fay ** I have no evidence of the animal being 


with me as a frove, ſtill as it is apparent that it js a trove, 
the magiſtrate muſt ſay ** ſubfiſt this animal provided your. decla- 
ration be true!” and then, if the finder's. declaration be true, 
he will have a claim upon the owner for the ſubſiſtence, but not 
if he be an wſurper. It is here neceſſary. to remark that what is 


adyanced above, that ** the magiſtrate muſt adjudge ſubſiſtence to be . 


4 given, 


If the finder * 
have vo evi- 
dence, the or - 
der for ſub- 
ſillence muſt 
be condi- 
tioned upon 
the veracity 
of his decla- 
tion, 
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The” finder 
has no claim 
upon the 
owner for the 
ſubſiſtence, 
unleſs the 
magiſtrate 
expreſsly de- 
clare, in his 
order, that he 
OWNEY Ts r. 


Jpon/ible for the 


fame : 


buthe mayde- 
tain the trove 
from the 
owner until 
he be paid for 
the ſubſiſt- 
ence : 


if, however, 
the trove pe- 
iſh in the 
finder's poſ- 
ſeſſion, after 
detention, he 


has no claime 
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„given, making the fame a debt upon the owner of the anittials,” 
plainly implies that the finder will have no claim upon the owner for 
ſuch ſubſiſtence, upon his appearing at a time when the trove has not 
yet been ſold, unleſs the magiſtrate, in his decree, direct that 4e he 
ſhall have ſuch a claim upon him ;”—but if the magiſtrate ſhould 
not thus have rendered the ſubſiſtence a debt upon the ownet, the 
finder would have no claim upon him for it :—this is approved doc- 
trine. Some ſay that the finder has a claim upon the owner for the 
ſubſiſtence, where he furniſhes it by order of the magiſtrate, whether 
the magiſtrate may have explicitly Wenne the fame to be a debt 
upon the owner or not. | pd 


Uron the owner appearing, the finder is at liberty to dein the 
trove, until he pay him for the ſubſiſtence; becauſe the findet has 
preſerved the trove, and kept it alive, by ſubſiſting it. The caſe i 
therefore the ſame as if the owner had obtained his right of property 
through the finder; and conſequently the trove reſembles an article 
of ſale; that is, in the ſame manner as the ſeller is entitled to detain 
the article ſold until the purchaſer produce the price, fo alſo, the 
finder is entitled to detain the trove until the owner produce an etui- 
valent for the ſubſiſtence. The finder, moreover, reſembles a perſon 
who apprehends and brings back a fugitive ſlave, that is, in the fame 
manner as that perſon is entitled to detain the flave on account of a 
recompenſe (ſince it may be ſaid that he has preſerved him) ſo allo, 
the finder is at liberty to detain the trove on account of the ſubſiſt 
ence to be afforded to it, ſince he has thus preſerved it alive. It i 
to be obſerved that the debt for ſubſiſtence is not extinguiſhed by the 
circumſtance of the trove periſhing in the hands of the finder, before 
his detention of it : but it is extinguiſhed by the trove periſhing 1 in his 
hands after detention, becauſe by detention it is placed in the ſame 
ſtate as a pledge, and as debt is extinguiſhed by the deſtruction of the 
pledge, ſo in the ſame manner the debt for ſubſiſtence is extinguiſhed 


by the trove periſhing after detention. 


T ROVES 
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TRroves of lawful. articles and of unlawful are the ſame, in this 
reſpect, that the finder is to advertiſe them for à year. Sbafei con- 
tends that an unlaufſul article is to be advertiſed until the owner ap- 
pear, becauſe the prophet has declared A irove of a FORBIDDEN 
„ thing is not lawful to any but the MOONSHID,” (that i is, the claimant 


or the owner: )—and it thus appearing that the. trove is unlawful to 
any except the owner, it is indiſpenſable that the finder advertiſe it 


until the owner appear, and he reſtore it to him; for it-muſt not 1 


beſtowed in a/ms. The arguments of our doctors upon this point are 
twofold:— IRST, the prophet has ſaid, Advertiſe the trove by its 


Troves of un- 
lawful ar- 
ticles are-to 
be * 
and diſpoſed 
of in the ſame 
manter as 
thoſe of la- 


en, 3 


„ marks *, and then continue to advertiſe it for a year,” in which no 
diſtinction is made between a lauful article and an anlauful:—sx- 


CONDLY, the unlawful article in queſtion is a trouve; and if, after the 
expiration of the term of advertiſement, it be beſtowed in alms, the 
owner's right of property in it ſtill continues in force ; and ſuch 
being the caſe, the finder may beſtow it in alms, after the expiration 
of the term aforeſaid, 1n the ſame manner as any other troves.— 


With reſpect to the ſaying quoted by Shafei, the explanation of it is, 


that a trove of a forbidden thing is lawful only to the Moonſbid, (that 
is, to the advertiſer, or perſon who makes notification of it,) and that 
it is not lawful for any perſon to take it for his own uſef. A trove 
of a forbidden thing is particularly adverted to in this ſaying, becauſe 
ſuch a trove. muſt be advertiſed, although it appear to be the property 
of firangers, (who are continually paſſing through the country,) and 
if it were not for ſuch an injunction, people might apprehend that, as 


* Literally, “ advertiſe the BAG or PURSE containing the trove, —and its TYING,—and 
then advertiſe the TROVE for a YEAR.” 


+ As he ſtill has a claim of reſtitution. (See p. 269.) 


t The difference here turns ſolely upon the ſenſe in which the term Moonfhid is to be 
taken. Moonſbid literally ſignifies a perſon who points to the place where any thing is loft, — 
a deſcription which applies equally to the ſer or the finder. Shafei takes it in the former 
ſenſe, and Haneefa | in the latter. 


\ 
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however, the 
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being the property of ſtrangers who will pri never return tb de- 


55 mand it, the Ar 18 uſeleſs.” £7 eit ach n ce 


| (ts ay} its; 
Ira perſon appear, and lay claim to a TRY it is not to be given 
to him until he produce evidence. If, however, the claimant deſeribe 
the tokens of the trove, by mentioning the weight of the dm (for 
inſtance,) or the purſe 1 in which they are contained, and itytyingyit 
may be lawfully given to him —but the magiſtrate i is not to uſe any 
compu /fon upon this point. Malik and Shafet allege that the magiſ. 
trate may compel the finder to give up the trove; becauſe he inerely 
diſputes with the claimant the poſſe Non of the trove, and not the right 
of property in it; and ſuch being the caſe, a deſeription of the talen 
is made a condition, as the parties diſpute concerning the poſeſſon, 
but the production of evidence is not made a condition, as they do not 
diſpute concerning the right of property. The argument of our do- 
tors is that poſſeſſion or ſeixin is a right which may be deſirable, in the 
ſame manner as actual property in a thing, wherefore no perſon is en- 
titled to claim the po/e/fon of it but through proof, that is, through * 


evidence, in the ſame manner as no one is entitled to claim the property 


in it, but through evidence: but yet it is lawful for the finder to 
ſurrender ant tröre to the claimant, upon his deſeribing the tokens, 
becauſe the prophet has ſaid F the owner appear, and deſcribe the 
* thing which contains the trove, and the quantity of the contents, lit 
* the finder ſurrender it to him; that is, it is allowable to ſurrender 
it to him; for the ordinance here is merely of a permiſſive nature, fince 
it appears, in the Hadees Maſbboor, that the claimant muſt produce evi- 
dence, and the defendant muſt ſwear, —which evinces that the com- 
mand contained in this ſaying is of a permiſſive and not of an injundrve 
nature, otherwiſe it would not be incumbent upon the claimant to 
produce evidence. | 


When the claimant deſcribes. the tokens of the trove, without 
producing evidence, and the finder ſurrenders it to him, it is incum- 
5 bent 
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bent on the finder to take ſecurity. from him out of cautionꝰ; and con- 
cerning this point there is no differenge of opinign (according ta the Ra- 
wiyet Sahzeh) becauſe here the finder requires the ſecurity for himſelf f. 

This is contrary to the caſe of fecurity required in behalf of an gh ſentee 
heir z—that is, where the Kizee diſtributes the effects of a — de- 
ceaſed among ach of his heirs as are. preſcut,- —in this caſe there. is a 
difference of opinion concerning his requiring ſecurity of the preſent 


heirs, in behalf of an abſent heir, provided ſuch ſhould hereafter a ap- 


pear, —for, according to Haneefa, ſecurity 18 not required in behalf of 


the abſentee heir, but Wee to the two diſciples ſecurity 18 ſo 
required. 


p \ 
TEST 


Ir any perſon claim a trove, and the finder verify his claim, yet 
ſome ſay that the Kizee muſt not compe/ him to ſurrender the trove; 
—ſimilar to the caſe of an agzat empowered to take poſſeſſion of a 
depoſit; in other words, if any perſon. plead that he is an agent 
* empowered to take poſſeſſion of a depoſit. from ſuch a perſon,” 
and the truſtee verify his declaration, yet he is not compelled to ſur- 


render the depofit to the agent; and ſo here likewiſe, Some, on the con- 


trary, ſay that compulſion may be uſed, becauſe in the caſe in queſ- 
tion, the owner is a perſon unknown, whereas, in the caſe of a 
depoſit, the owner of the depoſit is a perſon who is bun, whence the 


poſſeſſor cannot be compelled to ſurrender it to the agent, he not ar 
the owner. 


Tux finder muſt not beſtow the trove. in alins upon a ich verſon, 
becauſe the prom has fad, \ Yn no owner of a trove Property appear, 


* Leſt another deten ſhould afterwards appear, and prove the trove to belong to bim, 
by evidence. 


+ He takes the ſecurity in his own behalf, and not in behalf of Wy future poſſible 
claimant, who, if he . appear, has recourſe to him for reſtitution, » 
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TROVE s, Book XI. 
4 BESTOW IT IN ALMS;”—and it is not lawful to beſtow alms upon 


an opulent perſon; a trove, therefore, reſembles Zakdr. 


Ir the finder be in opulent rene it is not law ful for him 
to derive any advantage from the trove. Shafei affirms that this is 
lawful, becauſe the prophet ſaid to 7ewdbee, who had found an hundred 
deendrs, ©* If the owner come, ſurrender the trove to him; but if not, 
% make uſe of it;—and yet Tewdbee was in opulent circumſtances. 
Moreover, the uſe of the trove is allowed to the finder, where he 
happens to be in indigent circumſtances, only in order that this per- 
miſſion may be a motive to him to take up the trove, in ſuch a manner 
that it may be preſerved; in other words, the finder, in hope of this 


advantage, will take up the trove from the ground, and it will thus 


be preſerved from periſhing. Now, the poor and the rich are both 
alike in this particular; and conſequently, the finder who is rich may 
lawfully convert it to his own uſe, in the ſame manner as one who 
is poor. The argument of our doctors is that a rove is the property 
of another, and hence it is not allowable to derive an advantage from 
it without his permiſſion, becauſe the paſſages in the ſacred writings 
which prohibit the enjoyment of another's property are generally ex- 
preſſed. — The uſe, moreover, is permitted to the poor, (contrary to 
what analogy would ſuggeſt,) in conſequence of the ſaying of the 
prophet already mentioned, and of the opinion of all the doors ; and 
therefore, any others than thoſe remain under the original predica- 
ment, which is an inhibition of the uſe. With reſpe& to what Shafei 
urges, (that . the uſe of the trove is allowed to the finder where he 
* happens to be in indigent circumſtances, only in order that this 
0 permiſſion may be a motive to him to take up the trove, ſo that 


it may be preſerved, in which particular the ieh and the poor are 


both alike,” )—we reply that this reaſoning is not admitted; becauſe 
a rich perſon, may ſometimes take up a trove from the ground under 
the idea that he may himſelf poſſibly become a pauper within the term 


preſcribed for advertiſing; and a poor perſon, on the other hand, may 
ſometimes 


ſometimes neglect to take up a trove, under the idea that he may, 
poſſibly, become rich within that term; what Shafei urges, therefore, 
under this idea, is no ground of argument. With reſpect to the in- 
ſtance adduced of Yewdbee, it is to be conſidered that he converted the 
trove. to his own uſe by permiſſion of the Imam; and the uſe of a 
trove, by permiſſion of the Imam, is law ful. 


Ir the finder of a trove be poor, he need not heſitate to make uſe The finder, if 


of the trove®, ſince in ſuch a diſpoſal of it a kindneſs is performed hg 6 fre 


both to the owner and to the finder. Upon the fame principle, alſo, , bi, own 


uſe; or, if 


it is lawful to beſtow it upon any other poor perſon : thus if the finder i, * 4 


be rich, and his parents, children, or wives poor, he may beſtow the wh poor rela- 
trove in alms upon them,' for the reaſon above alleged. tion. 


* After having duly advertiſed it, as before directed. 


+ Becauſe the finder thus obtains a relief from his mY and the owner has the merit 
of the charity. 


HE DATA. 
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Of IB BAK, or the Abſconding of SLAVE 8 


I N abſconded male or female ſlave is termed Abit, or fugitne; 
een à . . 

fugitive ſlave but an fant ſlave, who wanders away in conſequence of want 
_ hand of underſtanding, is termed Zal, or frayed, and not fugitive. 


* It is laudable THE apprehending of a fugitive ſlave is laudable with reſpe to 


. S thoſe who are enabled to apprehend him, becauſe this gives life to 
lave; the owner's right, ſince a fugitive ſlave is the ſame as one who b 


dead with reſpect to his ewner. With reſpe& to frayed ſlaves, 
ſome ſay that the taking of them is alſo laudable; but others, on the 
contrary, maintain that it is laudable to let them go, ſince it is moſt 


probable that ſuch a one will not wander far, and conſequently, that 
the owner will recover him“. 


* Without being ſubjected to the expence of a Jodl, or reward, for the recove!) oi 
him. | 
CASAS Tus 
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Tux perſon who ſeizes an abſconded ſlave muſt bririg him before 
ihe Sultan *, he not being of himſe/f equal to the charge of him: 

contrary'to the caſe of a trove, which any perſon is equal to the care 
of. And upon this perſon delivering the flave to the Sultan, he [the 
Sultan] muſt impriſon him : but if a perſon deliver a ftrayed ſlave to 
the Sultan, he muſt not impriſon him;—becauſe no confidence can be 


placed in a fugitive ſlave, as it is to eh _ * N again 


abſcond : cofitraty to one WES 18 Sate ene 


Ir a Sb having ſeized and brougür a favitive flave "I the 
diſtance of three days journey, or upwards, dehver him to his maſter, 
it is incumbent upon the "maſter to pay that perſon the Fod/, or re- 
ward, which is forty DIRMs. And if he have apprehended and 
brought him from a diſtance fhor? of three days journey, he is entitled 
to a proportional recompence. This is upon a favourable conſtruc- 
tion. Analogy would require that nothing whatever be due to 
him, except where it has been ſtipulated before-hand ; (and ſuch 
is the opinion of Shafei;) becauſe: the perſon in queſtion, in ſeiz- 
ing and bringing back the ſlave, has acted gratnitouſly. Thus the cafe 
reſembles that of a frayed ſlave; im other words, as nothing is due 
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to a perſon who reſtores a frayed ſlave to his maſter, (becauſe of 


this being a gratuitous act,) ſo in the fame manner nothing is due 
for the fugitrve flave where he is reſtored to his maſter, for the 
ſame reaſon. 
the law upon this point are threefold :—x1irsT, the companions all 
agree that a reward is due; ſome of them, however, contend that this 
reward is forty DIR us, whilſt others ſay that it is 4% than forty ; and 
hence it is that we ſay forty DIRMs are due in a caſe of diſtance of 
three days journey, and /e/5. than forty, where the diſtance is ſhort 
of three days, in order that the different rates [eſtabliſhed by the 


By this term it is always to be underſtood the ſevereign,. or chief magiſtrate. 


companions | 


The reaſons for a more favourable conſtruction of. 
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companions] may be thus reconciled: sn v, if a reward be 
made incumbent, men's property will be ſecured, becauſe people will 
ſeize fugitive ſlaves and reſtore them to the owners, in hopes of the 
ꝛ0ward; — for the performance of acts merely from a motive of con- 
ſcience ſeldom occurs in the world, more eſpecially 'in the” preſent 
times: (the rating the premium at forty dirms, or /e/5,' is grounded 
upon oral teſtimony *“; but no report has reached us concerning frayed 
ſlaves, and hence, in their caſe, nothing is declared to be due:)— 
THIRDLY, in the inſtance of frayed ſlaves the neceſſity of conſerva- 
, _—_ re- tion is leſs urgent than in the caſe of fugitive ſlaves, becauſe a ſtrayed 
tothereſtorer ſlave does not conceal himſelf, —whereas a fugitive flave endeavours to 
ot a freed keep concealed ; a fugitive ſlave, therefore, is eſſentially different from 
a ſtrayed ſlave; and hence a premium is eſtabliſhed in the caſe of the 
former, and not in the caſe of the latter. As to what was before ad- 
vanced, (that, ** if a perſon apprehend and bring back a fugitive 
« ſlave, from a diſtance ſhort of three days journey, he is entitled to 
<< a proportional recompence, (it is to be obſerved that if the ſer- 
vice be calculated at the rate of value of the eſtabliſhed premium, 
there will be thirteen dirms and one third of a dirm due for each day 
* invariably, which is what ſome have alleged. The. beſt method, 
however, is to refer this point to the diſcretion of the magiſtrate, or 
to leave it to the parties themſelves, (namely, the reftorer of the 
flave and the owner,) in which caſe the reſtorer is entitled to what- 


ever ſum they may agree upon. 
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Rule where, Ir the value of the fugitive ſlave be hort of forty DIR Ms, the 
Value 0 


eee owner muſt be directed to pay to the reſtorer thiriy-nime bi RM s, pro- 
. of torty vided he have ſeized and brought him back from a diſtance of three 
days journey.—Our author remarks that this is the opinion of Mabam- 


med.— Aboo Yooſaf maintains that he is entitled to forty DIRMs, be- 


This phraſe is applied (in law language) to any thing which is not founded either 
upon the text of the Koran, or the ordinances of the prophet. 
cauſe, 
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cauſe, as the rate is ſo eſtabliſhed upon the authority of the ſacred 
writings *, it cannot be leſſened; whence it is that if the reſtorer of 
the ſlave and the owner were to enter into a compoſition at a rate 
above forty DIR Mus, it would be unlawful; - but if, on the contrary, 


they agree for fewer than forty, it is lawful, becauſe as the reſtorer is 


at liberty to decline accepting of any part of the forty dirms, it follows 
that he may lawfully accept of 4% than that ſum. The argument 
of Mohammed i is that the deſign, in eſtabliſhing a reward, is to excite 
and encourage men to reſtore fugitive ſlaves to their owners, in order 
that the proprietor may recover his property; and hence ane DIRM is 
deducted, in order that ſome part of the fugitive may remain for his 
maſter, and that the advantage of inſtituting a reward Fa be aſcer- 


tained F. | 5 1 i bonott om bes 

4 and Modabbirs. are, with PS to th an 
conſidered in the ſame light as ab/o/ute ſlaves, provided they be reſtored, 
before the demiſe of their owner, becauſe ſlaves of the above deſcrip- 
tions are a property to their owner, and the, reſtoration of them is a 
vivification of them with reſpect to hun; the. reward, therefore, is 
due :—but where they are reſtored after the owner's 3 no part 
of the reward is due, becauſe flaves of both the above deſcriptions are 
free upon the demiſe of their maſter: contrary to the caſe of a/olute 
ſlaves, ſince they do not become free upon their maſter's death, for 
which reaſon the reward for reſtoring them i 1s due, 5e they be 
reſtored after the maſter' s deceale. 
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 * This apparently contradifts what was before mentioned, tht the rating f th proninm Tak 


at forty DIRMs, or leſs, is grounded upon ORAL TESTIMONY : the wal te Fn, however 
relates ſolely to the additional words, or lefs. * + 


+ The doctrine of Mohammed, as {tated in the caſe i in queſtion, i is according to >the Perjian 
verſion of the Hediya. The tranſlator, conceiving it his duty to adhere cloſely to his text, 
has not ventured to alter it. The paſſage, however, is muck more clearly exproſſed in 
the Arabic copy, and in a way to which the reaſoning of Mohammed is directly applicable 
(which is not the caſe here:)—lIt ſimply fays ( the value of the flave be _>_ of farty 
DIRMS, let the reflorer be decreed the value, except a DIRM.“ 
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Tm 1 ing Ir the father, or the ſon of the owner, living i in the ſame family; 


reſtoring a reſtore a fugitive flave, no reward whatever is due; (and the 88 
1 6: rule obtains where, of a huſband and wife, either reſtores a fugitive {layg 


1 bas to the other ;) becauſe, it is cuſtomary for ſuch relations to act gra- 
ame family | | | 


ortoa huſband tuitouſly wonnen each Saen 
or ce. 


The death of Ir a fu gitive ſlave abſcond from the hands of the oetfort 100 aps. 
the flave in prehended him, or die whilſt in his poſſeſſion, no indemnification 
the perſon whatever is due from him to the owner, becauſe the flave is a fr 


wh 3 in his hands. This, however, obtains only where: the perſon who 
Conklin, took him has called people to witnefs that he ſeized ſuch a flave, 
With a view of reſtoring him to the ower,” (in the manner af. 

ready mentioned in treating of roves. )—In the caſe here ſuppoſed; 

no reward whatever is due to the perſon who apprehended the 

{lave, becauſe he ſtands in the predicament of a x ſeller, and the maſter 

of the ſlave ſtands as a purchaſer ; (whence the former is at liberty to 

| detain the ſlave on account of the reward, in the ſame manner as: 

ſeller is at liberty to detain the article fold, until he receive the 

ut che taker. Price ;) and ſuch being the cafe, no part of the reward is due to the 
when ry perſon: who takes the ſlave, in the ſame manner as no- part of the 


EY your is due to the ſeller, where the article ſold periſhes1 in his hands, 


The a Ir the maſter of a fugitive flave emancipate him on the instant of 
re * his being brought to him, and before the perſon who took him has 
enancipating delivered him up, he is conſidered as being ſeized of the flave at the 
- 8 moment of emancipation, in the ſame manner as where the purchaſer 
_ of a flave emancipates him before ſeizin, in which caſe he is*conſi- 
dered as having taken poſſeſſion of him on the moment of emancips- 
tion: and upon the ſame principle, if the maſter of the ſlave /e/{ him 
to the perſon. who apprehended him, he is conſidered as being ſeized. 
of him on the inſtant of ſale, on account of his thus ſecuring to him 


hi a eG anos for the ſlave in i the price of him. 


L 
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Ir is incumbent upon the perſon apprehending a fugitive ſlave to 22 
call ſome perſons to witneſs that ** he takes this ſlave in order to re- — We 
« ſtore him to his maſter.” It is moreover to be obſerved. that it n 
is incumbent upon the taker (according to Hanegſa and Mobammed,) ſlave, 
thus to call witneſſes at the time of bis taking the ſlave; inſomuch that , ze is got 
if a perſon reſtore the ſlave to his maſter without having called people entitledto the 
to witneſs at the time of ſeizing him, he is not entitled to any reward; _ 
becauſe his neglecting to call witneſſes argues that he has taken the 
ſlave for himſelf ;, and the caſe is conſequently the fame as if a man were 
to purchaſe the ſlave from the perſon apprehending him,—or to accept 
of him, from the ſame perſon, as a gift, —or, as if the ſlave had deſcended 
to him from the ſame'perſon by inheritance, and this man, ſo poſſeſſing 
him by purchaſe, gift, or inheritance, then reſtore the ſlave to his 
owner, in which caſe no reward is due to him, becauſe he here re- 
ſtores the ſlave to the proper owner for his own advantage; in other 
words, in conſequence of getting poſſeſſion of the ſlave he becomes 
reſponſible for him, and by returning him to his owner he is diſ- 
charged from the reſponſibility ;- his returning him, therefore, with * 
a view to diſcharge himſelf from reſponſibility, is in fact returning 
him with a view to his own advantage: no reward, therefore, is 
due to him,—unleſs, at the time of purchaſe, he had called ſome 
perſons to witneſs that he purchaſed this ſlave with a view to re- 

« ſtore him to his owner, in which caſe the reward is due to him · 
but the purchaſer, in this inſtance, is conſidered as having acted gra- 
tuitouſly in paying a price for the ſlave “. 


Ir the fugitive ſlave be in pawn, the reward for reſtoring him is The reward 
due from the perſon detaining him in pawn; becaule the reſtorer has Pun. y bf | 
given life to the property involved in the ſlave by bringing him back; tive flave is 


and the property involved in him is the right of the perſon to whom ON 12 


has pad 


And canſequently, the purchaſer has no claim upon the proprietor for the price be 


Oo 2 he 
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he is pawned, fince it is only through means of this property that he 
can recover what is due to him: the reward, therefore, is due from 


Caſe of a fu- 
gitive ſlave 
involved in 
debt. 


the perſon who has him in pawn,—and this whether the ſlave be re- 
ſtored during the life of the pawner, or after his deceaſe, becauſe a 
contract of pawn is diflolved by the deceaſe of the pawner, This is 
where the value of the ſlave does not exceed the' debt of the pawner: 
but if the value exceed the debt, the reward is due from the perſon 


who has him'in pawn, to the amount of the debt, and the remainder 


from the pawner, becauſe the right of the creditor who receives a 
pawn extends only to what it involves. The reward, therefore, is ſub- 
ject to the ſame rule with the price of medicine, or quittance for an 
offence ;—that is to ſay, if a pawned ſlave fall fick, and medicine be 
purchaſed for him, the price for the medicine is due from the perſon 
having him in pawn to the amount of the debt involved in the flave, 
and the remainder from the pauner, where the value of the ſlave ex- 
cceds the debt; and in the fame manner, if a pawned ſlave commit 
an offence, it is incumbent upon the creditor who has him in pawn 
to pay the quittance of offence to the amount of the debt involved in 
the ſlave, and thus releaſe him, the pawner paying the remainder; 
and the fame in the caſe here treated of. 


2 


* 


Ir a fugitive ſlave be involved in debt, the reward for appre- 
hending him is due from his owner, where he chuſes to diſcharge the 
debts : but if the owner do not chuſe this, the ſlave is to be ſold for 
the diſcharge of the debts, the reward to be previoufly paid out of 
the price for which he is ſold, and the remainder afterwards.diſtri- 
buted among his creditors; becauſe the reward is an expence atten- 
dant upon the right of property; and the right of property in the ſlave- 
reſembles a ſuſpended property, as it is held in ſuſpenſe between. two 
parties; (ſince, if the maſter chuſe to defray the debts, the right of 
property reſts with Him, —or, if he prefer ſelling the ſlave, it reſts 
with the crediturs;) and the right of property thus remaining in ſuſ- 
penſe, that which is an expence attendant upon the right of property 

4 (namely 


Soc Ml. SOEDES e 
(namely the reward) alſo remains in ſuſpenſe: the reward, there- 
fore, is incumbent upon him in whom the right of property reſts. 


Ir a male or female fugitive ſlave commit an offence, the reward for Side of a fu- 


apptehending is ihcumbent upon the maſter, provided he agree to pay able to fine 
the Piddeeya Fantyat, or quittince of offence, becauſe the advantage RON 
of the ſlave reſults to his maſter :: but if he prefer ſurrendering him to 

the party aggrieved, (or avenger of the offence,) the reward in this 

cafe is due from the party to whom the advantage of the ſlave accrues. 

Ir a perſon make a gift of a ſlave to another, and the other. take Caſe of ag. 
poſſeſſion. of him, and the ſlave abſcond from the donee, and a third 82 
perſon ſeize and reſtore him to the donee; the reward is due from the ee. 
donce although the donor reſume. his ſhare from the donee after reſtor- 
ation; becauſe it-is not in. confequence of the reſtoration to the donee. 
that the advantage of the flave accrues to the donor, [after reſump- 
tion, ] but rather in conſequence of the donce not having diſpofed of 
the ſlave in any way after reſtoration, —ſince, if the donee had fo diſ- 
poſed of him, (by manumiſſion, ſale, or ſo forth,) the reſumption could. 
not have been effected. 4 Ne fe" þ Ig £& 17 6 

Ir the maſter of a fugitive ſlave be an infant; the reward 1s due The guardian 
from his property, becauſe the reward is an expence attendant upon t 3 
the right of property. If, however, the reſtorer. of the ſlave be the not entitled to 
infant's guardian, no reward whatever is due to him, becaufe he is —4 1 
manager of the infant's concerns, and conſequetitly it is his duty to fusidve fle. 
ſeek after and recover the flave; It the fame manner, alſo, if an r 
Phan bo reſident in any perſonꝰs family, and this perſon ſeize and re- 
ſtore a fugitive flave belonging to the orphan; no reward Whatever is 
due to him, as it is his duty to ſeek for and reſtore the ſlave. In the 
ſame manner, moreover, no reward is due to the Sultan where. he. 
reſtores a fugitive ſlave to the.owner. . | „ 
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Of MA FKOODS, or MISSING PERSONS. 


AFKOOD, in its literal ſenſe, means /of and ſought" afte. 
In the language of the Law it ſignifies a perſon who diſappears, 


and of whom it is not known whether he be Living or dead, or where 
he reſides. 


M del. 


- 


When a per- Iv a perſon diſappear, and it be not known whether he be dead 


pears, the K4- or alive, or where he reſides, the Kdzee muſt appoint ſome perſon to 
— muſt ap- look after his property, and to manage his affairs, and maintain his 
to manage his rights; becauſe the K4zee is appointed for the purpoſe of attending to 
"= the intereſts of all fuch as are unable to attend to their own concerns; 
and as a miſing perſon is of this deſcription, (whence he ſtands in the 
ſame predicament with an ; infant or an ideot)—it 1 is for his intereſt to 
appoint a perſon to look after his property and manage his affairs.— 


| By what is above ſtated, that the perſon appointed by the Kidzer 


4% ſhall 
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<< ſhall maintain the rights of the miſſing perſon,” is meant that this — pt 
perſon ſhall take poſſeſſion of all acquiſitions ariſing to the miſing per- take poſſeſion 
fon from his tenements, lands, or effects, and alſo of ſuch debts as 1 — 
are acknowledged by his debtors ;—and that he ſhall alſo proſecute «© him; 

for debts owing in conſequence of contracts entered into by himjel/* 
and which are diſputed by the debtor, as the rights of the contract 

appertain to him, he being the contractor: but he is not to proſecute but canoce 

t of debts owing in conſequence of any contract entered 8 

into by the ming perſon, and which are diſputed by the debtors; nor debts, 

can he proſecute for the miſing per/on's ſhare in /ands or effes, in the * de oft. 

hands of a third, perſon, who diſputes the ſame; becauſe he is neither wn. 9d 

the principal, nor the deputy of the principal, being no more than 

merely an agent for ſeizin on the part of the Kdzee, who is not em- 

powered to proſecute, according to the united opinion of our three 

doctors: for their only difference of opinion is with reſpect to an 

agent for ſeizin appointed. by the proprietor himſelf, in a caſe of debt. 

whom Haneefa' holds. to be empowered to proſecute, whereas. the 13 
two. diſciples deny him this power. The reaſon of this is that if it 

were lawful for the K4zee's agent for ſeizin to proſecute, and he were 

to proſecute accordingly, and the debtor to produce evidence proving 

that the miſſing per ſan had already received the debt, or diſcharged it, : 

the K4zee muſt neceſſarily paſs a decree. accordingly, and this would _ * 
be a decree againſt an abſentee, which is unlawful. It is not lawful 

for him, therefore,, to proſecute, except where the Kanes is of opi- 
nion (with the ſect of Sg, ). that it is lawful to paſs a decree againſt 
an abſentee, and he dire&s accordingly, in which caſe it is lawful,; 
becauſe a decree is of force where it is paſſed in any caſe concerning; 
which. there is a difference of opinion +.. | 


| | _ OnJecT10X.. 
* On behalf of the Mefbved or miſſing perſon. ne 

+ That is, where the K4zee may happen to diſſent in opinion from the Haneefite 
doctor. The Arabic copy ſinpiy fays ia which 2% it it lawful becauſe the Ka- 


R J5 @ perſon ſuppoſed to be poſſeſſed of judgment and learned in the w.! What is 


/ ' 
| : 
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On rio. — The point upon which the difference of opinion 
reſts, on the preſent occaſion, is the decree itſelſ and hence the caſe re- 
quires that the validity of ys decree be TR N _— No 1149-4 
of another KA §ʒꝙ AN | 1%; 
RePLy. The decree 17 07 is not 11 the ee of opinion 
reſts upon in the preſent'inſtance, but the cauſe of the decree, name- 
ly, the evidence, the point of difference being, merely, whether” evi- 
_ dence, where there is no actual proſecutor, amounts to prbof and 
vhere the dees is of opinion that the evidence e to Proh 
and directs accordingly; his deeree is legal and valid. n 
The ix — It is to be obſerved that, if there be, among the «fas of the 
Ale cke, miſting perſon, articles of à periſhable nature,” (ſuch as ur, "and 
muſt be od; ſo forth) the Kdzee muſt fell them; bectuſe, as the preſervation of | 
them both in /ſubfance and in effef? is impracticable, they are to be 
but not thoſe preſerved in e ect. But he is not to ſell any articles not liable to periſh, 
periſhable, either on account of ſubſiſtence, or for any other purpoſe; becauſe the 
RM Kizee is inveſted with authority, with reſpect to an abſentee, for the 
conſervation of his property, and hence it is incumbent K be r to 
preſerve it in Se where that is „ 1 


4 


| l The Kizee is to give e TabRRchcd to the wit and children of x 


* forded. out of miſſing perſon out of his property. This rule is not reſtricted to his 
the effecks, to - "mediate children, but extends to all related to him in the line of pa- 


the parents 
and — ternity, ſuch as the father, the grandfather, the ſon's ſon, and ſo 


of the miſſing 


binn; and ro forth; for it is a rule that every perſon entitled to a fubſiſtence from 
all others the property of the miſing perſon whilſt he was preſent, independent 


who, without 


adecrer, were of an order from the Kizee (ſuch as his infant children, and adult | 
3 * daughters, « or adult ſons who are diſabled) muſt in his ſends be 


preſen ce. 


here advanced affords a ſtriking inſtance of the power of a Weg, and the latitude allowed 
to him in paſſing his decrees. N eto ld 


.- ®, Becauſe this Kazee being himſelf d 1 or miſſing pet 
ſon, and conſequently a party e in the r cannot ry N with- 
out ſuch authority | 


rid BO Eh „ | ' furniſhed 
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furniſhed with a ſubſiſtence, - out of his property, by the Kazee :— 


but to thoſe: who, whilſt the miſſing per ſon Was preſent, had 10 


right to ſubſiſtence independent of an order from the Kdzee, (ſuch as 


brothers, ſiſters, or maternal. uncles or aunts;) no ſubſiſtence is, in 
his abſence, to be furniſhed by the Kdxzee, becauſe theſe are entitled 


to a ſubſiſtence only through a decree, and a decree againſt an abſentee 
is illegal. By the property of the miſſing perſon, as here mentioned, is 
meant money, becauſe the right of the above perſons is meat and 
clothing, and where thoſe are not to be found among the miſſing per- 


ſon's effects, there is a neceſſity for the Kdzee to decree the value; 


and the value conſiſts of caſh. Bullion (that is, uncoined gold and 
ſilver) is in this reſpect ſubject to the ſame rule with caſb, ſince that 
alſo admits of being given as value, in the ſame manner as caſh. This 
is where the Kazee has money in his hands. If, however, there be 
no money in his hands, but there happen to be ſome in truſt, in the 
hands of anothe perſon, —or a debt owing from ſome other perſon, 
the Kizee is in that caſe to provide the ſubſiſtence from ſuch depoſit 

or debt, where the- truſtee or debtor acknowledges the depot or debt, 
and alſo the marriage or parentage. 'This acknowledgment, however, 
is neceſſary only where theſe points are not fully known to the Kane; 


Where there 
are no effects 
in the Kazee's 
hands, he may 
furniſh the 
ſubſiſtence 
from debts, or 
depot, the 
property of 
the miſſing 


perſon. | 


for if they be fully known, to him, the acknowledgment is not re- 


quiſite.—If, on the other hand, ſome of theſe points be known, ſuch 
as the debt and the depoft,): and others unknown (ſuch as the mar- 
r1age or the parentage)—or vice verſa, in this caſe the acknowledge- 
ment is requiſite with reſpe&- to that which is antnotun: this is 
approved. If the truſtee or debtor furniſh the ſubſiſtence without an 
order from the K4zee, the truſtee is reſponſible for ſuch diſburſement, 
and the debtor is not diſcharged from his debt, becauſe in fo doing 


they have not paid any thing either to the owner or to his repreſen- 


tative: contrary to where they furniſh ſubſiſtence by order of the 
Kazee, becauſe he appears as repreſentative of the owner:... .. 


, 1 1 , * 
X * 8 He * ; * © * 


Ir the truſtee or debtor deny the depoſit or debt, together with 
Vol. II. P p the 
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the marriage and parentage, or if they deny the marriage and paren- 


a ſeparation 


| betweenamiſ- 


fin rſon 
and his wife. 


tage only, in this caſe the perſons entitled to ſubſiſtence cannot be ad- 
mitted, as plaintiffs, to prove and eſtabliſh thoſe points which the 
truſtee or debtor denies ; becauſe a claim is not admitted, unleſs it be laid 
againſt either the principal, or his repreſentutive; and the principal, 
in the preſent inſtance, is abſent; and the debtor or truſtee are not 
either actually or virtually his repreſentatives : they evidently are 
not aclually ſo, becauſe he has not conſtituted any perſon his agent; 


nor are they virtually ſo, becauſe, in the proſecution of the plaintiff's 


claim againſt the abſentee, the ſpecification of the occaſion ® of the 
claim is no good plea for the eſtabliſhment of his right, —(namely, 


ſubſiſtence from the property in the debtor's or truſtee's bands,)— 
fince, in the ſame manner as ſubſiſtence is due from that property, it 
is alſo due from any other property belonging to the miſſing perſon :;— 
the debtor or truſtee are therefore not en the N N 
repreſentatives. 


The Kdzee is not empowered to effect a ſeparation between 2 
miſſing perſon and his wife. Malis maintains that, at the expiration 
of four years, the Kidzze-may pronounce a ſeparation, after which the 
wife is to obſerve an edit of four months and ten days, ſuch being the 
edit of widowhood,—and ſhe may then marry whoever ſhe pleaſes; 
becauſe Omdr thus decreed with reſpe& to a perſon. who diſappeared 
from Medina; and alſo, becauſe a miſſing perſon, by his abſence, ob- 
ſtructs the woman's right :—the K4zee, therefore, muſt pronounce a 
ſeparation between the parties after the lapſe of a certain time, / be- 
cauſe of the analogy this caſe bears to that of Aila, or of impotence;— 
that is to ſay, in the ſame manner as, in a caſe of Aila, an irreverſible 


Meaning, the circumſtance of © the truftee or debtor having property belonging to the 
« miſſing perſon-in his hands,” which is not admitted as a plea on behalf of the plaintif 
lince his ſubſiſtence is equally due from any other part of the miſſing perſon's property. 


divorce 


ry 
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divorce takes place at the end of four months *, on account of the 
huſband, by Aula, obſtructing his wife's right, —and in the ſame | 
manner alſo as, in a caſe of impotence, the K4zze pronounces a ſepa- k 
ration Þ at the end of a year, on account of the huſband thus obſtruct- 
ing his wife's right, —ſo likewiſe, in the caſe in queſtion, the Kdzere 
muſt pronounce a ſeparation, for the ſame reaſon:—and- the caſe of 
abſence being equally analagous to a caſe of Aila and of impotence, the 
length of the term is adjuſted with a regard to both, by adopting 
the number four from Aila, and the term year from inipotence, ſo as 
to make practice in this particular accord in the ſame manner with 
the other two. The arguments of our doctors upon this point are 
tw / ofold.— FIRST, the PROPHET once declared, with reſpect to the 
wife of a miſſing perſon, ** She is his wife until ſuch time as bis DEATH 
% or DIVORCE ſhall appear: and Alec alſo ſaid, with reſpect to the 
wife of a Mafkood, ** She is a mourner, wherefore ſhe muſt be patient, 
until ſhe be perfectly informed of his death, or of his having 
% divorced her.'””—SECONDLY, the exiſtence of the marriage is no- 
torious; and as the mere d;/appearance of the huſband is not a ſufficient 
cauſe of ſeparation, and his death is a matter of uncertainty, it follows 
that the marriage cannot be diffolved, becauſe of the doubt. With re- 
ſpe& to the authority of Omar, as cited by M44, we reply that he 
afterwards adopted the opinion of Alee.—As to what he farther 
urges reſpecting the analogy between the caſe in queſtion, and a 
caſe of Aila, it is not admitted; becauſe Aila, in times of ignorance, 
was an mmmediate divorce, but the law afterwards conſtituted it a de- 
liberate divorce 1, and hence it is that Aila occaſions a ſeparation $.— 
In the ſame manner alſo, the analogy urged by him between the caſe 
in queſtion and a caſe of impotence is not admitted; ;—becauſs whey a 


2 gee vcl. I. p. 306. + See vol. I. p. 384. 
t Arab. Talat Meuiil, meaning a divoroe which is to take place within a certain time, 


F That is to ſay, it is for this reaſon, and unf becauſe of the huſband obſtructing his 
wife's right, as ſuppoſed by Malik. 


Pp 2 huſband 


The miſſin 
perſon is to 
declared a de- 
fund, : 
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huſband diſappears, it is poſſible that he may re-appear, whereas it 
is not poſſible that an impotent perſon ſhould recover his virility, after 


his Impotence has continued for above a year. | 13 


Wren one hundred and n years ſhall harveſt; from the 
day of the miſſing perſon's birth, he is to be declared defun?*.—The 
compiler of Hediya remarks that Haſſan has related this as an opinion 
of Haneefa. According to the Zdhir Rawiyet, this point is to be de- 
termined by the deceaſe of the co-&val; of the miſſing perſon, or of 
his equals—that is, thofe who are known to reſemble him in health 


and habits of body. It is recorded from Abo Toofaf that the term 18 one 
hundred years.—Some of the learned, again, fix it at zinety years, 


at the end of 
ninety years 
from his birth: 


when his wife 
1s to obſerve 
an edit of wi- 
dowhood ; 


and his pro- 


rty 1s di- 
Lided among 


Analogy requires that the term ſhould not be fixed at any particular 
period, ſuch as one hundred years, or ninety years, ſince to fix'a time 
merely from judgement or opinion is illegal: but yet it is requiſite that it 
be fixed by ſome ſpecific ſtandard, ſuch as the demiſe of the miſſing 
perſon's co-evals, becauſe, if no criterion whatever were eſtabliſhed, 
his deceaſe could never be declared. The benevolence of the law, how- 

ever, ſu ggeſts that the term be fixed at ninety years, as this is the 
ſhorteſt fixed term mentioned 4, and it is difficult to aſcertain any 
thing reſpecting the n of the miſſing 1 8 1 or 
equals. 


| Upon the death of the miſſing perſon being duly declared, bis 
wife muſt obſerve her edit for four months and ten days from the 
date of the declaration, ſuch being the edit of widowhood; and his 
proper ty is to be divided among ſuch of his heirs as are then living: 
the cafe, therefore, is the fame as if he had actually died. upon the 


* This is the rule in the 3 The compiler of the Heddya, bowever, has fixed i 
at ninety years, as appears a little below. 


J By any of the law doctors or commentators. 
inſtant 
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inſtant of the declaration, and hence any perſon who died previous to bie 33 
the declaration does not inherit of hirn. | | 


* 
Ir the relativar'ef's miſſing perſon die during his diſappearance,  Amiſſng per, 
, . | LF , . | , . ſon's right of 
the miſſing perſon is not an heir, becauſe his exiſtence at the time is inheritance 
eſtabliſhed merely from circumſtancet, as having been once known, from a rela- 


tion cannot be 
and conſequently accounted to continue ſo long as nothing appears to eſtabliſhed 


the contrary: - now mere circumſtantial evidence is but weak, and RT” 

therefore incapable of conſtituting proof to a claim (that is, to the 

eſtabliſhment of a thing as yet un-eſtabliſhed)—although it conſtitute: 

proof ſufficient for repulſion, (that is to ſay, to prove the continuance | 

of a thing already eſtabliſbed.) With reſpect to the expreſſion de the but his por- 
tion is held in 

miſſing perſon is not an heir,” —it means that, whatever may be his pence; | 

portion of inheritance, he does not obtain a property in it, but it is 

held in ſuſpence ;—becauſe his being in life is doubtful; and this is a 

ſufficient cauſe of ſuſpence.— If, therefore, he afterwards appear to 

be living, it goes to him ;—but- if there be no evidence of his being and, at the 

in life when ninety years have elapſed, his portion, which has been endoof ninety 


ears (if he 
ſo ſuſpended, is then to be diſtributed among thoſe who were heirs to to lov pp 
the original proprietor at the period of his demiſe, as in the caſe of rim) is Gi. 
embryos in the womb,” In the ſame manner, alſo, if a perſon make a _— 
bequeſt to a miſſing perſon, and the teſtator die, the bequeſt does not 
take place, but is heldin eren becauſe bequeſt ings upon a ſimilar 


footing with ſuberitance. 


Ir is a rule that if there be _W heir beſide the WY perſon, Diſpoſalofin- 
heritance in 
who is not entirely precluded by the miſſing perſon, but whole right is caſe of a c- 
diminiſhed by his intervention, this heir is to receive that which is“ “ 
the /caft of the two portions of inheritance, and the remainder is held 
in ſuſpence. If, on the other hand, there be another heir, who is 
entirely precluded by the miſing perſon, no part of the inheritance is 
to be paid to him, but the whole portion of inheritance muſt be held 
in ſuſpence. An example, in illuſtration of this cafe, 1s as follows. 


— , A perion 
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A perſon dies, leaving two daughters, and a ſon who has diſappeared; 
and alſo, a ſon's ſon, and a ſon's daughter; and his eſtate is in the 
hands of a ſtranger;—and the above heirs, and the ſtranger, all 
agree that the ſon of the deceaſed is a miſſing pron ; and the two 
daughters demand their inheritance ; in which caſe they are paid 
their moiety out of the deceaſed's eſtate, as this is their undoubted 
ſhare: but the other moiety, which is the portion of the iſing perſon, is 
held in ſuſpence, and no part of it paid to the ſon's children, becauſe 
they are entirely precluded, by the miſting perſon if he be living, and 
are therefore not entitled to receive the inheritance, becauſe of the 
doubt: and this remaining moiety is not to be taken out of the hands 
of the ſtranger, unleſs he be diſcovered in ſome diſhoneſt praQtices— 
Appoſite to the example of the miſſing perſon is the caſe of a foetus in 
the womb, for whom a child's inheritance is reſerved, according to 
an opinion upon which decrees are paſſed.—If, alſo, there be another 
heir beſide the foetus, who is not in any circumſtance precluded, 
nor his portion altered by the intervention of the fetus, his 
compleat portion is paid to him: but if this heir be ſuch as is en- 
tirely precluded by the intervention of the tus, nothing whatever 
is paid to him: —thus, if a man die, leaving a maternal ſiſter, and a 
pregnant wife, nothing whatever is paid to the ſiſter, as ſhe is entirth 
precluded from inheritance by the anteryention of a child, whether 
male or female. If, on the other hand, the heir be one whoſe ſhare 
is altered by the intervention of the fetus, in this caſe the ſmaller of 
the two portions is paid to him, as this ſmaller ſhare is his undoubted 
right, —in the ſame manner as in the caſe of a, miſſing perſon.— For 
inſtance, a man dies, and leaves a pregnant wife, and a mother who 
acknowledges the pregnancy, in which caſe the wife is paid an eig 
and the mother a ſixth, —becauſe, if the fetus be born alive,- the wife 
would receive an eighth, and the mother a ſixth; but if it be at born 
alive, the wife would receive a fourth, and the mother a third: 


a ſixth and an eighth are therefore N immediately, en are their 
portions at all events. 


„ ERA 


'( 295 ) 


B 0 o N 


o SHIRKAT, or. PAR TNERSHIP.. wi 


Tx. 
17 


ink AT. in; its 3 ſeals, Canis e a 8 
two or more eſtates, in ſuch a manner, that ons of them is not rler. 
diſtinguiſhable. from the other. The term Shiy#ar, however, is ex- 

tended to contradis, although there be no actual conjuntTion of eſtates, 

becauſe a contract is the cauſe of ſuch conjunction. In the language 

of the L Aw it ſigniſies the union of two or more per ſons in one concern. 


Panama lawful, becauſe in ths time of the prophet men Eger is- 


were accuſtomed to have tranſactions in Nm, and the prophet 
confirmed them therein. 


Pax TNERSHIr is of two kinds, Shir tat Ni 1, or 3 by Ends orig 


the right of property, and Shirkat- Akid,. or partnerſhip by contra. . 


- trad. 
SHIRKAT- 
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by right of 
property is 


or compulſive ; 


and does not 
-admit of e1- 
ther partner 
ating with 
. reſpect to the 
other 's ſhare, 


Partnerſhip 
by contract 
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Partnerſhip 9 SHIRKAT Milk applies where two Or more perſons are proprietor; 


of one thing; and it is of two different natures, optional and compu. 


Eitheroptioned, frve:—optional, where two perſons make a joint purchaſe of one ſpe⸗ 


cific article; or where it is preſented to them as a gift, and they 
accept of it; or where it is left to them, jointly, hy bequeſt, and 
they accept of it: or where they both obtain poſſeſſion, by con. 
queſt, of one ſpecific article in an enemy's country; or where they 


unite their reſpective properties in ſuch a way as that one is not di- 
tinguiſhable from the other, (ſuch as the mixture of wheat with 
| wheat, )—or.where it may be difficult-to diſtinguiſh them, (as in: 


mixture of wheat with barley :)—and compulſive, where the properties 
of two perſons become united without their. act, under ſuch circum 


Nances as render it difficult or impoſſible to diſtinguiſh between them; 


or, where tuo perſons inherit ane property. In this ſpecies of pan. 
-nerſhip, therefore, it is not lawful for one 1 


ttner to perform any ad 
with reſpect to the other's ſhare, without his permiſſion, each being 


as a ſlranger with reſpect to the other's ſhare, It is, however, lay- 


ful for either partner to ſell Hit oxwn ſhare to the other partner, in il 


the caſes here ſtated :—and he may alſo ſell his ſhare to others, with- 


out his partner's conſent, excepting only in caſes of afſec:ation'vr ab 


mixture of property, for in both theſe inſtances one partner cannot 
lawfully ſell the ſhare of the other to a third perſon without his 


partner's permiſſion. The diſtinctions 6 this ae r 
männer 0 19 10 


_ 19 


n Ax, or n by ems, is effected 4 by profeſal 
and conſent, —that is, by one perſon ſaying to another,” „ hare 
made you my partner in ſuch a property,” Sc. and the other re- 
plying © I conſent:” and it is a condition of the contract that the 
concern reſpecting which it is made be of ſach a nature as to admit of 
delegation, in order that the acquiſition. ariſing from it may be pa 


_ ticipated in by both parties, and that thus the ſa or deſign 4 
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be eſtabliſhed,—in other words, that the hap 92 vious kn Wy 
weh the PO of n | 


7 II?, of four de- 
PARTNERSHIP by ante] is of four kinds, vis. 4... feriptions, by 
* Shir kat- Nie Narvizat, or partnerſhip by reciprocity. . 1g gring 
a - 
11, Shirkat-Aimdn, or partnerſhip in trafic®. os. J ret. 


III. Shir kat-Sinnaia, or partnerſhip in arts. | 
IV 0 Shirkat-Woodjoob, or partnerſhip upon perſonal credit. „ 


SuixkArT-Morawizar, or partnerſhip by recipracity, i is where two Deſcriptionof 
men, being the equals of each other, in point of property, privileges, and 2 ” 
religious perſuaſion, enter into a contract of co-partnerſhip ;—becauſe 

this ſpecies of partnerſhip is an wnverſa/ partnerſhip in all tranſ- 

actions, where each partner reciprocally commits, the buſineſs of 

the partnerſhip to the other, without limitation or reſtriction; for I requires 
the term Mofdwizaft, in its literal ſenſe, means equality. It is there- point of „ 
fore indiſpenſable that a perfect equality exiſt throughout, in the pro- 

perty, that is, in the partnerſhip capital, ſuch as dirms and deendrs.— 

(No regard, however, is paid to an excels in any thing beyond the | 

partnerſhip capital, ſuch as goods or effects, lands, or debts.) In and of privi- 

the ſame manner, it is indiſpenſable that an equality exiſt with re- OP. 
ſpe& to privileges ; becauſe, if either partner were endowed with 

privileges not veſted in the other, there could be no perfect equality. 

In the ſame manner alſo, equality is indiſpenſable in point of religion 22 — 
and of fect, as ſhall be hereafter demonſtrated. Partnerſhip by re- a ole. 

ciprocity is lawful, upon a favourable conſtruction but, according 


to analogy, it is anlawful. This, alſo, is one e of Sw 


The commentators define it partner in purchaſe and ſale, The term does not | 
admit of any litzral tranſlation. 


7 Arab. Tifirraf; that is, power ain. 
Vor. I. 5 WAA Malik 
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Malit fays ** I know not what Mofdwwizat is! —Analogy would ſug. 
geſt that a partnerſhip of this deſcription is unlawful;—becauſe it 
includes a power of agency with reſpect to an unknown ſubject, and 
alſo an obligation of ſecurity with reſpect to a thing undefined; and 
as each of theſe, individually, is illegal, it follows that, when united, 
they are illegal a fortiori., The reaſon for a more favourable con- 
ſtruction upon this point is that the prophet has ſaid . Enter into 
© partnerſhips by reciprocity, for in that there is great advantage.“ 
In this manner, alſo, men had tranſactions together, no perſon. for- 


bidding them. Analogy, therefore, is abandoned. Ignorance, more- 


The term re- 
ciprocity maſt 
alſo be ex- 
preſſed in the 
contract. 


It is lawful 
between free 
adults, whe- 
ther Muful- 


mant or Zim- 


Nee,. 


over, in the contract in queſtion, is lawful as a dependant of another 
circumſtance, — that is, as a dependant of equa/ity ;—in the fame 
manner as in a contract of Mezdribat, where the contract compre- 
hends a commiſſion of agency for the purchaſe and ſale of articles un- 
known, which commiſſion is in itſelf illegal, but is nevertheleſs gg 
in a contract of Mozdribat, as a dependant of the contract; and ſo alſo 
in the caſe in l | 


A CONTR RACT of reciprocity is not complete unleſs reciprocity be 
expreſsly mentioned in it, by the parties declaring ** we are partners, 
in a partnerſhip by reciprocity,” —becauſe the conditions of it cannot 
otherwiſc be known. If, however, in entering into ſuch a contract, 
they declare all the conditions of it, the contract is lawful, although 
the term reciprocity be not particularly exprefled in it, becauſe regard 
is had to the /en/e, and not to the letter. 


A CONTRACT of reciprocity is lawful between two adults who are 
free, whether they be both Mu//ulmans, or both Zimmees, ſince, in 
either caſe, an equality exiſts between the parties. If one of them, 
alſo, be a ſcriptural Zimmee*, and the other a Pagan, the contract is 
lawful, becauſe infid-lity is one general deſcription with reſpe& to 
faith, and hence equality in point of religion exiſts in this inſtance, 


A Tewiſh or Chriſtian ſubject of the Muſſulman government. 
A CONTRACT 
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A CONTRACT of reciprocity is not lawful between a flave and a Ab 
ul between a 


freeman, or between an infant and an adult; becauſe equality does not avs and a 
exiſt in thoſe inſtances ; as an adult freeman is competent to tranſact A 2 
buſineſs, and to give bail, whereas a ſlave is not competent in either 22 44, 

of thoſe points, but by conſent of his maſter ; and an infant is not 

at all competent to give bail, nor to tranſact buſineſs, but by permiſſion 


of his guardian, 


A CONTRACT of reciprocity is not lawful between a Mufſſulmam or a _ 
and an infſdel, according to Haneefa and Mohammed. Aboo To A 
alleges that it is lawful, becauſe equality exiſts between thoſe in point 
of agency and bail, ſince in the ſame manner as it is lawful for a M 
ſulman to be an agent or a ſurety, fo is it alſo for an mfde/: and with 
reſpe& to thoſe particular tranſactions which are lawful to oe of theſe, 
and not to the are (ſuch, for inſtance, as dealings in wine or pork,) 
they are not regarded, in the fame manner as a frmilar difference is not 
regarded where a Haneefite enters into a contract of reciprocity with 
a follower of Shafei, for here the contract is lawful, notwithſtanding 
the different tenets of thoſe ſects reſpecting wilful dealings in the off- 
ſpring of Taſmeras*, which are held to be lawful by the followers of 
Shafei; but which are deemed illegal by the Haurcefites, as being (ac- 
cording to them) forbidden. Such a contract, however, between 
a Muſſulman and a Zimmee is nevertheleſs abominable (according to 
Aboo Yooſaf;) as Zimmues frequently enter into engagements of an 
unlawful nature, in conſequence of which a Muaſſulmas might fall 
into what is prohibited. The argument of Haneefa and Mabammed 
is that the two perſons in queſtion are not upon an equality in point 
of power of action,. — becauſe, if a Zimmer purchaſe wine or pork with the 
capital ſtock, the purchaſe is valid, whereas, if a Mafſulman were to 


* Tafmeeas are camels turned loofe and ſuffered to paſture at large without a herdſman, 
as being dedicated to Gop, "I Ly 


Qq 2 purchaſe 


nor between 
rwo ſlaves , 
two infants, 
or two Mokd- 
tibs, 
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purchaſe theſe articles it is invalid: hence the ies are not Nr an 
equal footing in 1 80 of ee 


+. . 7 
[OM $ 
7 ® # - 


A CONTRACT of reciprocity is not e valid bores two e two 


infants, or two Mokdtibs, becauſe a contract of reciprocity is founded 
upon each party being ſurety for the other, and the bai of ſuch perſons 


1s invalid. It is to be obſerved, however, that on all occafions where 


a contract of reciprocity proves invalid from the non-exiſtence of ſome 


of its conditions, and thoſe conditions are not requiſite in Amdn, (or 


It compre- 
hends both 
agency and 


A purchaſe 
made by ei- 
ther partner ĩs 
ge 46 
etween both; 
except in ar- 
ticles of /ub- 


fitence. 


partnerſhip in 7raffic,) the contract of reciprocity becomes a con- 
tract of partnerſhip in traffic becauſe of the exiſtence of all the con- 
ditions requiſite in ſuch a contract. 


A CONTRACT of reciprocity comprehends the properties both of 
agency and bail. It comprehends the property of agency, becauſe if 
each of the contracting parties were not the agent of the other, the 
end, (namely, a mutual participation of property,) would be defeated, 
It alſo comprehends the property of bail, becauſe if each party were 
not ſurety for the other, the equality, in certain particulars eſſentil 
to traffic (ſuch as the demand of payment from either of them for 
purchaſes made by the ather,) Fowl not exiſt, 


end | 1 pech aſed by ber of two partners under a con- 
tract of reciprocity is participated of by both, except the food and 
clothing purchaſed by the partner for himſelf and his family; —be- 
cauſe a contract of reciprocity requires that both parties be upon a 
perfect equality: and as each is the other's ſubſtitute in all dealings, 
it follows that a purchaſe made by one is equivalent to a purchaſe by 
both. This, however, 1s excluſive of ſuch articles as are here ex- 
cepted, (which exception proceeds upon a favourable conſtruction,) 
as the articles in queſtion muſt be excluded from a contract of reci- 
procity, neceſſarily, becauſe there is perpetual occaſion for them: 
for one partner cannot be made anſwerable for the other” 8 * 

> neither 
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neither can one of them expend the property of the other 10 the . 
ſupply of his own wants; ꝓet the purchaſe of theſe articles is indif- | 
penſable ; and, on account of this indiſpenſable neceſfity, the food 

and other articles mentioned appertain ſolely to the purchaſer. (Ana- 

logy would ſuggeſt that thoſe articles alſo are participated in by both 
partners, in conformity with what was before advanced that . a con- 
tract of reciprocity” requires that both parties be upon a perfect 
equality.“ The ſeller of the food or clothing is, however, at 

liberty to take the price of his commodity from either partner, as he 
pleaſes; from the purchaſer, evidently, fince it was he who bought 

the article; and alſo from the other partner, fince he is ſurety for the 
purchaſer; and in this laſt caſe the other partner takes from the pur- 

chaſer a moiety of what he has paid to the ſeller, as having diſcharged 

a debt of the purchaſer out of property common to both. | 


WInATEVvRR debt is incurred by either of two partners in recipro- A debt incur-- 
city, for a thing in which partnerſhip holds, the other partner is re- panne h 
ſponſible for the ſame, in order that equality may be eſtabliſhed. Of — 
thoſe things in which partnerſhip holds are ſale, purchaſe, and receipt other. 
of hire or wages; —and of ' thoſe in which partnerſhip does not hold 
are marriage, and divorce for a compenſation, compoſition for blood wil- 

fully ſhed, and compoſition for a ſubſiftence, and offences againſt- the 


perſon. 


7 


Ir a partner in reciprocity become, in behalf of a zhird perſon, gau fbr * 
ſurety for property to a ſtranger, it is binding upon the other partner 29», en- 


| ed in by 
| likewiſe, according to Hanegſa. The two diſciples allege that it is iber pare 
not binding upon the other partner; becauſe a perſon's becoming ing pon of 


ſurety for another is a gratuitous af*; (whence it is that the bail ® 
of an infant, a Mazoon, or Mofatib, is invalid, —and alſo; that if a per- 


* All conceſſions, or acts of a gratuitous deſcription, are admitted in lau to affect only 
the actor himſelf, | ( ©. 23 2upYt 3 


fon. 
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fon give bail upon his deathbed it is valid with reſpect to a third of 
hls property only; )—and-as becoming furety is a graturtons act,” it is 
equivalent to the act of granting a loan, or giving bail for the 
perſonal appearance of any one“; in other words, if one of two 
partners in reciprocity were to grant a loan to a ſtranger out of the 
partnerſhip ſtock, it does not affect the other partner, inſomuch that 
the right of exacting repayment reſts ſolely with the nder, as 
lending is a gratuitous act and in the fame manner, if one of two 
partners in reciprocity become bail for the perſonal appearance 'of any 
one, a requiſition for the production of the perſon bailed cannot be 
made to the other partner; and fo likewiſe in the caſe in queſtion, 
The argument of Haneefa is that bail for property is grutuitous in its 
principle, but m its conſequence induces a kind of obligation or, coh- 
tract; becauſe, in conſequence of the bail, the ſurety is entitled to 
exact of the perſon bailed whatever he pays to his creditors, provided 
the bail had been given with his concurrence: it is therefore com- 
prehended in a contract of reciprocity, with regard to its continuance; 
(and the circumſtance of its continuance is the point in queſtion, as we 
{ay it becomes binding upon his partner ter becoming ſo upon bin- 
„ /elf.”) With reſpect to what the two diſciples urge, that a per- 
* ſon's becoming ſurety for another is a gf atuitous act; whence the 
„ bail of an infant, a Magn, or Mabdtib, is invalid; and conſe- 
„ quently, that it is not comprehended in a contract of reciprocity,” 
we reply, that a contract of bail entered into by incompetent perſons 
is invalid in its principle; but in the caſe in queſtion it is binding 
upon the other partner in the eircumſtance of its continuance only. 
Bail, therefore, with regard to its continuance, as being an act of ex- 
change, bears a relation to traffic; and traffic is comprehended in a 
contract of reciprocity. If a dying perſon, on the other hand, enter 
into a contract of bail, it is valid with reſpect to a third of his pro- 
perty, in regard to its execution, as well as its continuance. Thus 


There is a material difference between bail for property, and bail for the perſon; as is 
ſhewn at large elſewhere. (See Bail.) 
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bail for property is not of a gratuitous nature in its continuance, herb 
as bail for the perſon on the contrary, is gratuitous, both in its execu+ 
tion and its continuance. Hence bail for property is in no reſpect 
analogous to bail for the perſon. As to what the two diſciples 
further urge, that if one of two partners in reciprocity were to 
grant a loan to a ſtranger out of the partnerſhip ſtock, it does not 
« affect the other partner, as lending is à gratuitous ad, —it is not 
admitted; becauſe it is recorded from Haneefo, that the act of lending 

does affect the partner: if however it even were admitted by Haneefa, 

as not affecting the other partner, we reply that a loan in money is 
equivalent to the act of lending any article of goods or effects; and 

hence the property paid to the lender by the borrower may be ſaid to 

be the ſame identical property which he had borrowed, and not a com- 

pemſation for it, (whence a ſtipulated time or place of repayment are 

not valid in it,) and therefore, that /ending does not bear the property 

of exchange, All which is here advanced proceeds upon a ſuppoſition = — 2 
of the bail for property having been contracted with the concurrence ub con- 
of the perſon bailed. If, however, it be entered into without his freier. 
concurrence, it is not binding upon the other partner, (according to 

the Razwdyet Sabeeb of Hanxeefa,) becauſe in a bail ſo contracted the 

property of mutual obligation or exchange does not exiſt in its cant i- 

nuance. Let it be obſerved, alſo, that indemnification for uſurped 

property, or indemnification for damages, ſtand on the ſame ground 

as bail for property, as theſe are of a retributive nature in their 

principle. 


Ir a property *, of ſuch a nature as that partnerſhip in it is valid, An acceſſion | 


ſhould fall to one of two partners in reciprocity, by inheritance,—or, ;; — 2 


if any perſon preſent him with ſuch property, by gift, and he take by gift or in- 


heritance re- 


poſſeſſion of it, the contract of reciprocity is null, and the partner- ſolves a part- 
nerſhip 


* Arab. Mal. Meaning property in caſh, bullion, or other article capable of conſti- 
tuting capital fock; in oppoſition to Rabt and Matta, that is, ſpecific good and effects. 


- ſhip 
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os Mip becomes a Shir tat Amin, becauſe equality in point of property 
in trafic; (uch as is capable of conſtituting capital ffock) is a condition eflential 
to a contract of reciprocity throughout, and this does not exiſt in the 
preſent caſe, as the other partner is not a participator in the property 
{ acquired by gift or inheritance, no principle of partnerſhip therein 
appearing with reſpect to him. The partnerſhip by reciprocity, how. 
ever, is reſolved into a Shirtat Aindn, or partnerſhip in rrafße, 
as the caſe admits of ſuch a partnerſhip, equality not being effential 
thereto; in reciprocity, on the other hand; it is eſſential, and conſe. 
quently reciprocity no longer continues. The reaſon of this is that a 
contract of reciprocity is not of an ab/o/ute nature: now, in a contract 
which is not of an ab/v/ute nature, the rules with reſpect to its conteny- 
ance and its commencement are one and the fame ; hence an increaſe of 
the capital ſtock [of either parties] during its cantinuance is equiva- 
lent to an inequality in its commencement; and as an inequality of 
capital, in the commencement of a partnerſhip of reciprocity," is prohibi- 
tory to contracting it, ſo, in the ſame manner, ſuch inequality taking 
place during its continuance prohibits it: the contract of reciprocity, 
beef Ke therefore, terminates. If one of two partners in reciprocity inherit 


perty be of a 
nature inca- goods or effects *, theſe are his ſole property; but the contract of reci- 


— act procity does not become null; (and the fame rule alſo obtains if one 
of them inherit /and;) becauſe, as thoſe articles. are incapable of 
conſtituting capriel flock, en with N to ther is not 2 


condition. 


Arab. Rakht wa Mattd. In oppoſition to Mal. 


SECTION 
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SECTION. 


PARTNERSHIP by reciprocity, cannot be contracted but in dirms, 
deendrs, or fluctuating faloos*. MAE alleges; that ſuch a partnerſhip 
is lawful in goods and effects, and alſo in all articles eſtimable by 
weight, or meaſurement of capacity, where the ſpecies is the ſame, 
becauſe a partnerſhip ſo contracted reſpects a known and ſpecified 
capital, whence thoſe articles are equivalent to money. It is other- 
wiſe in a contract of Mozdribat; for that is reſtricted ſolely to caſh, 
the /egality of it being contrary to analogy, fince under this ſpecies of 
engagement a profit is acquired on property concerning which there is 
no reſponſibility, (as the manager is not reſponſible for the Moz4ribat 
ſtock,) and the prophet has forbidden the acquiſition of gain upon 
property in which there is no reſponſibility; the contract, therefore, 
muſt not go beyond what is preſcribed by the Law; and the only thing 
in which the Law declares Mozdribat to be lawful is caſh. The ar- 
guments of our doors upon this point are twofold. —FiksT, if a 
contract of reciprocity, in goods and effects, were held to be legal (as 
maintained by Malił,) it would neceſſarily induce a profit upon a pro- 


perty concerning which there is no reſponſibility ; becauſe, upon each 
partner in reciprocity ſelling his own particular capital, (conſiſting of 


goods and effedts,) if the goods of one partner produce a greater price 
than the goods of the other, the exceſs of profit upon the goods of the 
former would be due to the /atter; and this would be a profit from 
property for which the perſon who gains by: it is not reſponſible, and 
in which he has no right; becauſe in this inſtance the contract is 


Arab. Faloos-Rabiha. Faltos is a copper coin of uncertain value. Faloos-Rabiha 
means copper coin an which an advantage may be gained, (owing to the fluctuation in its 
value,) and hence the term Rabiha is here rendered flutuating, 


Vor. II. t : connected 
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Partnerſbip 
by reciprocity 
cannot be 
contfated 
but in caſb; 
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connected with actual goods, and not with the ſemblance of them, 
ſuch as debts; and the goods are a truſt in the hands of each partner 

| reſpeively ;—whence it is evident that a profit is induced upon 
| property concerning which there is no reſponſibility. It is otherwiſe 
| with caſh, becauſe whatever either partner may purchaſe with the 
| capital ſtock, conſiſting of caſh, the purchaſe thereof is not connected 

f | with the actual capital, but with its ſemblance, namely debr, (ſince the 

| 


price of it is a debt;)—now the purchaſe being connected with the 
ſemblance of the capital, (namely deb7,) and the other partner alſo 
being liable to be called upon for it, (as a contract of reciprocity in- 
volves mutual bail,) it follows that the conſequence objected (of pro- 
fit upon property concerning which there is no reſponſibility) is not 
induced, ſince this is a property in which there it reſponſibility —SE- 
CONDLY, The firſt tranſaction in good; and edis is the /ale of them; 
and the firſt tranſaction in caſh is purchaſe made with it :—now a 
perſon ſelling his property under the condition of . another being his 
4 partner in the proceeds is unlawful, ſince this is endowing with a right 
of property in the debt, and an endowment of right in a debt, made to 
any other than the debtor himſelf, is illegal: on the other hand, 
his making a purchaſe with his own property, under the condition 
of another being his partner in the article purchaſed, is lawful, fihce 
this is endowing with a right of property in an actual ſubſtance, and 
8 not in a debt. Faloos-Rabiba, or fluctuating copper coins, are con- 
comprehend- nected with dirms and deendrs, [caſh, ] as they paſs current, in the 


ed under the | 
head of caſs;) ſame manner as gold and filver coin. Mohammed is of this opinion, 


becauſe he holds that faloos are caſb, inſomuch that they cannot be 
particulariſed by ſpecification; whence it is that if any perſon were 
to purchaſe an article, for certain fa/oos, he is at liberty to give an 
other faloos in place of them; and alſo, that wo 1 ecified faloos 
cannot be ſold for one faloos, according to what is -tabliſhed. Ac- 
cording to the two elders, partnerſhip, or Mozdribat, are not lawful in 
faloos, although they be current, as the valuation of them fluctuates 

ö from time to time, and they at length become the ſame as goods or 


eltern 
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effects . Abo N is elſewhere aid to entertain the ſame opinion L 
with Mohammed upon this point. It is alſo: recorded, from Haneefa, 
that a contract of Mozdribat is lawful in current faloos; but not a con- 
tract of reciprocity. Thus partnerſhip by reciprocity is not lawful 
in any thing beyond dirms, deendrs, and current falosF.: It is to be or in gold or 
obſerved, however, that if gold or ſilver bu/hon, by general uſage, wy bullion, 
paſs current for value I, in this caſe partnerſhip by reciprocity. is paſſes in cur- 
lawful in it. This is alſo related in the Kadooree. It is aſſerted, in **20Y 3 
the Jama Sagheer, that partnerſhip by reciprocity is not-lawful-in 
gold or ſilver bullion; for, according to that authority, uncoined 
gold and filver are the ſame as houſehold. ſtuff, "diſtinguiſhable by 
identic ſpecification, and therefore incapable of conſtituting capital in 
either partnerſhip or Moxdribat. It is ſaid in the Mab/oot, treating of 
exchange, that gold or ſilver cannot be identified by ſpecification, in- 
ſomuch that a contract of ſale is not broken in conſequence of any px 
accident to the bullion before delivery ;—(that is, if a perſon purchaſe 
any article, agreeing to give for it certain gold or ſilver uncoined, 
and it be loſt before delivery, the contract of ſale is not broken, be- 
cauſe the gold or ſilver cannot be particularly ſpecified.)—Now ſuch 
being the caſe, it follows (according to this ſtatement) that uncoined © 
gold or ſilver are capable of conſtituting capital ſtock, in either Mo- 
24ribat or partnerſhip, on this ground, that the precious metals 
were originally introduced for the purpoſe of valuation $. The opi- 
nion delivered in the Jama Sagheer, however, is the moſt approved; 
becauſe, although the precious metals were originally introduced for 
the purpoſes of traffic, yet their capacity to repreſent property depends 
upon their being coined, as when once comed, they are no longer liable 


rr 5 


* That is, are no longer current, 7 L | . 
1 That is, ſuch as have not yet become depreciated below the current Nandard. 


t Arab. Simm (or Thimn;) meaning a W of property and thareſers uſed * 
purchaſe and ſale) to expreſs price. 


Arab. Sil-Simneeat ; that is, for the purpoſe of 9 price, or (in other words) * 
repreſenting property. | | 
Rr 2 | | to 


or (according 
to Mohammed) 
in homoge- 

neous ſtocks, 


after admix- 
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to be uſed for any other purpoſe (ſuch as making ornaments for the 
perſon, and fo forth:) uncoined gold or ſilver, therefore, does not 
conſtitute value, except where the uſe of it in that way is cuſtomary, 
in which cafe it is the ſame as coin, and conſequently. a repreſentative 
of property, and as {uch capable of conſtituting capital ſtock. It is to 
be obſerved that what was before advanced, that · partnerſhip by re- 
« ciprocity is not lawful in any thing beyond dirms, deendrs, and 
„current faloos, applies to all articles of weight and meaſurement of 
capacity, or which are of a heterogeneous nature“. The illegality of 
reciprocal partnerſhip in thefe articles is admitted by all our doctors, 
provided the partnerſhip be contrafted previous to the union or. admixture 
of tacks, in which caſe it is illegal, and each partner receives the pro- 
fit anfing from his own particular commodity, and the 4% upon it 
alto falls on him. If, alſo, two perſons mix homogeneous ſtocks, and 
then enter into a contract of partnerſhip, boo Yooſaf holds the rule to 
be the fame, and that a partnerſhip by right of property is here efta- 
bliſhed, not a partnerſhip by reciprocity; Such, alſo, is the doctrine 
of the Z4hir Rawdyet. According to Mohammed, the contract of 
partnerſhip, in this inſtance, holds good. The reſult of this differ 
ence of opinion appears where the property of both partners is equal, 
and they ſtipulate a larger profit to one, and a ſmaller profit to/the 
other-;—for in this caſe, according to Aboo Yooſaf, each is to receive 
in proportion to his property, and he' in whoſe favour the larger 
profit had been ſtipulated is not on that account entitled to receive 
any exceſs; but, according to Mohammed, each is to receive agreeably 
to what was ſtipulated. The ground upon which the Zdbir Rawiyet 
proceeds is that articles of weight and meaſurement of capacity , and 
ſo forth, are diſtinguiſhable by ſpecification after admixture, in the 
ſame manner as before. The argument of Mohammed is that the 
articles in queſtion are, in one ſhape, value; for if a perſon were to 


Arab. Adwee Mootkirib, that is, reſembling in appearance, but differing in ſpecies 


+ Meaning always grain, or liquids, fuch as are capable of admixture ; in , to 
Rakht and Matt, that is goods and Nas | 
; {ell 
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ſell goods for ſuch articles, ſo that the price of the goods, (confiſting 
of thoſe articles,) is a debt upon the purchaſer, it is lawful; and, in 
another ſhape, they are ſubjects of /ale, as admitting of ſpecification ; 
attention, therefore, is paid to both theſe circumſtances, with reſpect 
to ſituations both of admixture and of non - admixture: in other words, 
partnerſhip in them, before admixture, is unlawful, as they are then 
ſubje&s of ſale ; but after admixture it is lawful, as they then conſti- 
tute value: contrary to the caſe of goods and effects of any other 
deſcription, ſince theſe are not value in any ſhape. If the ſtocks [of 
the reſpective parties] be of two different ſpecies, ſuch as barley and 
wheat, or olrves and pepper, and the proprietor unite them, and then 
enter into a contract of partnerſhip, it is unlawful according to all our 
doctors. The reaſon for this diſtinction, according to Mohammed, is 
that whatever is mixed, of one ſpecies, is Zoodtal Imſal*; and what- 
ever is mixed, of two different ſpecies, is Zoodtal Las now as 
things of different ſpecies, when mixed together, are Zoodtal- Neem, 
ignorance exiſts with reſpect to them, (becauſe, it is requiſite that 
appraiſers fix the value of them ,) and they are therefore incapable 
of conſtituting capital ſtock, in the ſame manner as any other goods 
or effects: a partnerſhip in them is conſequently invalid; and ſuch 
being the caſe, they become ſubject to the rules in admixture of pro- 
perty, as treated of under the head of Decrees, in the Jama Sagheer, 
and which ſhall be fully ſet forth drr fre work) when we treat of 
depoſits &. 


WHERE 


Things compenſable by an equal quantity of their own ſpecies, (ſuch as wheat for 


wheat, barley for barley, &c.) 
+ Things compenſable only by an equivalent in money. | 


i Before the repotive proportion of each partner, in the capital flock, can be 
aſcertained, 


F The arguments throughout this and the preceding paſſages are.ſo much involved 
in ſubtle diſtinction and perplexing caſuiſtry, and are in many places ſo little capable of 


an intelligible tranſlation, (from the impoſſibility of rendering clearly the technical terms 
which 
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Partnerſhip 
by right of 
property is ef- 
fected by 
each partner 
ſelling one 
half of his 
ſtock to the 
other. 
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Wuxk two perſons are defirous of entering into a contract of 
partnerſhip in goods and effeffs, each muſt ſell one half of his own 
goods in lieu of one half of the goods of the other, fo that aShirkar. 


Mill, or partnerſhip by right of property may be eſtabliſhed between 


them; and then let them enter 1nto partnerſhip by compact. (Our 


author remarks that in this inſtance a partnerſhip i in Tight of property 
is eſtabliſhed, but that a partnerſhip by reciprocity is not lawful, as 
goods and effects are incapable of conſtituting ſtock in ſuch a part- 
nerſhip.) With reſpe&t to what is advanced above, that “ each 
partner muſt ſell one half of his own goods in lieu of one half of 


e the goods of the other, —it means, that each is thus to {ell x 


moiety of his goods to the other, provided the value of the goods of each 
be equal. If, however, the value of the goods of each be different, it 


is requiſite that he whoſe goods are of lea value ſell ſuch a proportion 


as may ſuffice to eſtabliſh a partnerſhip; for inſtance, if the value af 
the goods of one be four hundred dirms, and that of thoſe of the! other 
be one hundred dirms, then let the latter ſell four-fi/ths of his goods 
to the former, in lieu of one-fifth of his goods, ſo that the whole of 
the goods may be held in partnerſhip between the parties, in five lots, 
or ſhares. With reſpe& to what is advanced by our author, as above, 
that a partnerſhip in 71947 of property is eſtabliſhed, but a partner- 
« ſhip by reciprecity is not lawful,” it is of no weight; for, ren- 
dering goods and effects capital ſtock in a contract of reciprocity i 
illegal, only, becauſe this would induce a profit upon property concem- 
ing which there is no reſponſibility, or, becauſe the reſpective capital 
of each would be unknown at the time of diviſion: but neither of 


theſe reaſons exiſt in the caſe in queſtion :—the fir reaſon does not 


which ſo frequently occur in them, ) as greatly to obſcure the matter. The principle upon 
which the whole turns is that © a partnerſhip by reciprecity cannot be entered into with 
s reſpe& to any articles which are not fandards of value;” and the queſtion is, ( whit 
« articles they are which may be conſidered as ſtandards ?”—which ſome of the do&ors 
confine ſolely to caſh in the precious metals: others extend it to bullion; and others, again, 
to copper coins [ faloos ; ] whilſt ſome include grain, contending that this is a ſtandard of 


value, and may therefore be uſed to repreſent property, in the ſame manner as caſh. 
exiſt, 


- 
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exiſt, becauſe upon each ſelling a moiety of his eſtate to * other, 
the half of each partner, reſpectively, is a ſubject of reſponſibility to 
the other, with reſpect to its value, and hence the profit which 
accrues from the property of both is a profit from property which is 
a ſubject of reſponſibility : and the ſecond reaſon does not exiſt evi- 


dently, becauſe there is no occaſion for ſpecifying the reſpective 
capital of each partner at the time of diviſion, ſo as to require the 


valuation of appraiſers, thence inferring ignorance reſpecting it, be- 
cauſe the property of both is equal, and they are both partners in that 
property, and conſequently, whatever price the property may bring 
muſt neceſſarily be divided between them in equal ſhares. 


— 


SHIRKAT-AINAN, or partnerſhip in fraſſic, is contracted by each 
party reſpectively becomin 8 the agent of the other, but not his Sail. 
This ſpecies of partnerſhip is where two perſons become partners in 
any particular traffic, ſuch as in cloth or wheat, (for inſtance) —or 
where they become partners in all manner of commerce indifferently. 
No mention, however, is to be made concerning bail, in their agreement, 
as bail is not a condition in a partnerſhip of this nature: but it is indiſ- 
penſably requiſite that each act as agent on behalf of the other; ſince, 
without this, the deſign, (namely, partnerſhip in property, ) cannot 


31¹ 


It does not 


admit mutual 


bail, but it 
requires mu- 


tual agency. 


be obtained; as acts done on behalf of another are performed either in 


virtue of ſome avowed authority, or of agency; and no authority 
exiſting, agency is conſtituted, in order that each may act for the 
other, ſo that the property may be held in partnerſhip between 


them. 


Ir the ſtock of one of theſe partners exceed that of the other, i 
is lawful, becauſe there is occaſion for this equality, (as ſhall be here- 
after demonſtrated,) and the terms in which ſuch a PANTY 15 
contracted do not require equality. 


IN 


It admits of 


inequality in 
point of ſtock: 


- 
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IN phrtoerſhip i in traffic, it is lawful that the ſtock, of each partner 
be 45 and yet the profit unequally ſhared, that is, that it be 
ſtipulated that the profit to one partner exceed the profit to the other. 
Ziffer and Shafei maintain that this is not lawful; for if, with equality 
of Hochs, an inequality of profit be admitted, it induces a proſit upon 
property concerning which there is no reſponſibility ; becauſe, if the 
capital appertain to the two in equal ſhares, and the profit be divided 
into three lots (for inſtance,) the ſharer in the larger proportion of | 
profit is entitled to a ſuperior profit without any reſponſibility, fince 


the reſponſibility is in proportion to the capital; and alſo, becauſe 


partnerſhip in the profit exiſts in virtue of partnerſhip in the capita, 


(according to their tenets, whence they likewiſe hold the admixtur: 


of the property to be a condition; the profit upon the property, 
therefore, is the ſame as increaſe of living ſtock ; and each is conſe- 
quently entitled thereto, in proportion to his original right of pro- 
perty in the capital. The arguments of our doctors upon this point 
are twofold, —FigsT, the prophet has ſaid . The profit between then 
* 15 according to their agreement, and their loſs in proportion to the pr. 
„ perty of each reſpectively; Where no diſtinction is made be- 
tween the equality. or inequality of their properties. — SECONDLY, 
in the ſame manner as a perſon is entitled to profit in virtue of 
property, he is alſo entitled to it in virtue of labour, (as in a 
caſe of Moxzdribat, for inſtance :) it may alſo ſometimes happen 
that one of the partners is more {ſkilful and expert in 'bufinels 
than the other, and conſequently,. that he will not agree to the 
other ſharing equally. in the profit, whence it is requiſite that one 
have a larger ſhare than the other. It would be otherwiſe if the 
whole profit were reſtricted to one of the partners, becauſe in this in- 
ſtance the contract is not a contract of partner/hip: neither is it 2 


contract of Moz#ribat; for if, in Moz&4ribat, the whole profit be 


aſſigned to the manager, it is a loan; or if to the proprietor of the fioch, 
it is a Bazdt. With reſpect to what is objected by Eifer arid Shaft, 


that if, with equality of Is, an inequality of N admitted, 
6 6 it 
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«+41 intageedhopietiesipon property? ee which Blink 
<<. no reſponſibility,” we reply that a contract of partnerſhip 
in traffic reſembles à contract of - Mezdribat, ''in- this particular, ; 
that each party reſpectively manages with the ſtock of his part- 

ner; and it alſo reſembles partnerſhip: by reciprocity, both with * 7090 
regard to its name, (as being a partnenſbip,) and likewiſe with regard 

to the cyndu of it, becauſe both partners act in it. In conſideratiom, dare 
therefore, of its reſemblance} to Mozdrihat, we determine that it; is 
lawful to ſtipulate a proſit upon property concerning] which there is 
no reſponſibility: and, in conſideration of its reſemblance to partner- 
ſhip by. reciprocity, we determine that, if it be ſtipulated. that both 
partners ſhall act alike “, yet the ann of yr e in . gag 60 
Wanne i nt ad 00 Degel 48 21941 » 33 
| 4 9 3k 4 2111 0164-480 a9 pt 1 

Ir. is lawful for dine party, in La in traſße, to engage in A perſon 

ce denen with; reſpect to a part of his property only, and not the « far only 
whole, becauſe an equality in point of ſtocks is not — en ar or 
the term Hindu does not require it“ in : wich at e entire . 
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Tr is Jawful for two men to engage in -a, partiierthip irt r fed bus e . 

aue the ſock of one party conſiſts of Hrmi, and chat of the cher — — 
party of  deendrs, or where on one fide it conſiſts of hwhite'tirnis; and e. 


on the other of Bart dirms T. Ziſer and Shafei allege thiat this 18 


legal. This difference of opinion is founded on a diffetence of fentic 55 
ments bars ein, the Wanrfurt of ſtocks; for, N to choſe 
1617 ban 1% . . 141 10 G Wr 1 95119119 be 
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+ The tranſlator has not been able to diſcover the difference between black 1 arent 
white dirms :—it is probably ſome local Wan known in Pe and Arabia. 
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two doctors, a coaleſcence of the capital is eſſential to the partnerſhip; 
and that cannot take place where the two ſtocks are a eee | 
This point TOR wanne. armen, e 


, 1 17 '4 it 
% 


Debts e can nk ending of two We in Ä . a 8 
- My claimed from mand for the price hes againſt him, and not againſt the other partner; 
the partner (becauſe, as has been already demonſtrated, the contract of partner. 
them ; ſhip in queſtion comprehends agency, but not bai; and the agent ü 
the original with reſpect to rights “;) and on making payment, the 

purchaſer is to take from the other partner his proportion of the 

* part- price, (provided he has fatisfied the demand out of his owrr particular 
making pay- property, and not out of the partnerſhip ſtock, ) becauſe he is the 
) the other's agent with reſpect to his ſhare. If, however, it be not #yown 


ment, 
courſe to the 0 


— 42 whether he has paid the price out of the partnerſhip, ſtock, or out of 
| his own-property, except from the declaration of the purchaſer himſelf, 

it is in this cafe incumbent upon him to produce proof ;/ becauſe the 

purchaſer here advances. a claim for property againſt his partner ; and 

the partner reſiſts. his claim: and the declaration of a/ defondant, 

nar upon oath, ) is to be credited. 


* 
. - 


Ja + cont Is this whole adi. ſtock, or tie tack of — an 
the loſs of particular, periſh before any purchaſe be made, the contract of part- 


of nerſhip is annulled: becauſe, in a contract of partnerſhip, the faljal 
the ſtock of of the contract is property, (that being ſpecified in a contract of part- 


- either 


in partentgys nerſhip, in. the ſame manner as in a deed of git, or a. will,) and, in 
conſequence of the deſtruction of the ſubject, the contract is diflalved, 
in the ſame manner as in Jake. It is otherwiſe, in Moxdribat,. aud 
fengular agency f, becauſe in thoſe the dirms or deendrs. cannot be 
identified by ſpecification}, or in any other mode than N58 aftual 


0 That is, be is the perſon upon whom all demands are tobe made. mT 


N Arab. Wikdlit- Mafradit; meaning, agency with rope? e 
7 rann meme, contratt.. 


PARTNERSHIP, 


eiu. HY apency herein mentioned is reſtrifed th the gulf de- 
ſeription, for che purpoſe of Giſtinguilhing it fromm the agency impu - 


cated in à contract" of partner fp "of of pawnage, becauſe chat is 
annulled by the diſſolution of the partnerſhip or the pawnage, as 4 
thing which is comprehended is annulled by the diſſolution of that 


in which caſe, if he give the agent money for that purpoſe, 


and the money periſh in the agent's hands, yet the agency is not — "4 
annulled.—** It is otherwiſe” (ſays Fabre al. um in his .commen+ . 


tary on the Zeeddat,) in caſes of Moxdribat: and partnenſbip, ber 
« cauſe the dirms and — are in both identified by ſpeciſica · 
<« tion, inſomuch that if the money be loſt before delivery, the 


which comprehended it. An example of fuguler agency. is where a 
petſon commiſſions-andther to purchaſe him a fave, (for inſtances} 


grs 


(S877 
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% Moxdribat is annulled. This is contradictory to what our author . 
has above advanced, that, in Mosdribat and fingular agency, the 


„ dirms and deendrs cannot be identified by ſpecification, nor in any 
other way than by actual ſeizin. It is, however, probable that 
there are #wwo opinions recorded on this point. What is above aid, 
that if the whole partnerſhip ſtock, or the ſtock: of either partner 
in particular, periſh before any purchaſes be made, the contract 
<< of partnerſhip is annulled, —is evident, where the whole ſtock 
of both partners periſhes; and where the ſtock of ove of the partners 
periſhes the contract is alſo annulled; becauſe the partner whoſe pro- 
perty has not periſhed had agreed to the other participating in 5 


property for no other reaſon than that he-ſhould. alſo participate. in 


the other's property; but, upon this being rendered impoſſible, he 
will not agree that the other ſhould participate in biz property. The 
contract, therefore, is void, as its continuance is uſeleſs; and, to 

whomſoever the deſtroyed property belonged, the loſs affects him 
only, and not the other, whether it periſh in hig wn hands, or in the 


hands of his partner ;—if in his own hands evidently; and alſo, if in th 


the hands of his partner, becauſe i it is a tri in the hands of that 8 


A truſtee is not reſponſible for his truſt in caſes of loſs ot deſtruction. 
82 It 


(See Dh. 5 


and (in the 
laſt caſe) the 
loſs falls en- 
tirely, upon 

e er 
to whom ſuch 
ſtock had be- 
longed, 
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e a It is otherwiſe, however, where the ſtock. periſhes after admixture; 
for in this caſe the loſs falls upon the partnerſhip ſtock generally, ſince, 
as the property; of each. is no ages por cg. Ck it follows that the 
loſs un both. . 9 0 Hon * rf J0 nonntinfth 5 wid 5 dun 


g = 


1) 41. e ne 


I one of the it in iſs W a ae with his . 
ſtock, and the ſtock of the other after wards periſi before he hat 
made any purchaſe withrit, in this caſe the thing purchaſed by the 
firſt partner is i in partnerſhip” between the two, agreeably to ſtipula · 
riſbes, is par- tion; beeauſe, as partnerſhip ſubſiſted between them at che time of 
by Lz ad che purchaſe, the artiele purchaſed became a 'ſubje&'6f-partnerſhip 


by Zoth; ad 
the partner- Hetween them at that time; and the effect is not altered by the de- 


nuts in force, ſtru tion Gblthe ther- property eber the purhaſen . Thie partie» 
33 thip in the purchaſe” is a partnerſhip by contrat#* (according to An 
banned.) inſomuch that, Whoever of the two ſells it, the fale s 
law ful. Haſſan-Ibu-Zeeydd alleges that the partnerſhip is metely: 

; partnerſhip by- right of properly F, inſomuch that it is not lau ful fi 

either partner to fell more than his on ſhare, becauſe: the contra 

of partnerſhip was diſſolved in the preſent inſtance, in conſequence of 

the deſtruction of ſtock, in the ſame manner as where the deftruQon 

takes place before any 'purchaſe being made; nothing, therefore; re 

mains, except the el of the purchaſe, namely, right of property (i 

the thing purchaſed, ] and hence it is a purinenſbip by right-of pro 

erty. The argument of Mohammed is that the cuntract has been 
completely fulfilled with reſpect to the article purchaſed; and- conle- 

quently cannot be rendered void by the deſtruction of property ate 

ſuch completion. It is to be obſerved; that, in the caſe now undet 

Air go! the ene is to take from his re his n 


3 


* @- Meaning, that the _— (with ow to the purchoſe) continues 5 
under the original contract. 


1 That is, exiſting merely in virtue of a ure ad 11 ' 
contract. 
of 
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of the price of the article purchaſed], becauſe he bought a bey of 
it by agency, and paid the price out of his on ſubſtance, as was be- 
fore mentioned. Mhat is no. advanced proceeds upon a, ſuppoſition 


of the purchaſe made by one partner having been effected fore the 


deſtruction of the other's ſtock... If, however, the ſtock of one 
partner firſt periſh, . and the other — then make a purchaſe with 
his own, ſubſtance, and it ſhould have been expreſsly agreed, in the 
contract, that each. is to act as an agent on behalf of the other, in 
this caſe whatever the purchaſer may have bought is divided between 
the two, according to their previous Ripulation; becauſe, although 
the contract of partnerſhip be annulled, yet the agency, which was 
expreſsly mentioned i in it, continues in force; the purchaſe i is there- 
fore participated in by both, in virtue of the agency 3, the connexion 
continues a partnerſhip by right of property ;; and the purchaſer ; is aC- 
cordingly to take from his partner his proportion. of the. price, for the 
reaſon before ſtated. If, on the other hand, the par tnerſbis only be 

mentioned in the contract, and nothing expreſſed in it reſpecting each 
partner acting as an agent on the other's behalf, the article purchaſed 
by one partner appertains folely to him; | becauſe, if the article were 
participated between the two, it could be to only in. virtue of the 
mutual agency implicated in the contract; but, that being, aunulled, 
the power of agency implicated i in it is alſo annulled. It is otherwiſe 
where the parties have expreſoly mentioned a mutual power of agency; 
becauſe in this caſe the agency is not annulled by the annulment 


ol the partnerſhip, as agency is here one eſpecidl ie of 0 con- 


tract, and is not r ee in it. 


A PARTNERSHIP is ek CONT the parties ſhould not have 
mixed ſtocks. Z iſſer and Shefei. maintain that it. is illegal, becauſe 
the profit is a branch of the ack, and the branch is not to be partici- 
pated in except where the original ſtock itſelf is alſo participated, 
which cannot be ſo but by coaleſcence or admixture. | The ground 
upon which they proceed is that, in a contract of partnerſhip, the 


"Mob 


2317 


butif it 
before | 
other's pur- 
chaſe, that 
continues be- 
tween them 
under a 
nerſhip by 
right of pro- 
perty 3. 


be unleſs there” 
be no men- 
tion of = 
agency in the 
contraQt for 
in this caſe it 
belongs ſolely. 
to the pur- 
chaſer, 


Partnerſhip 
holds with» 
out admix- 
ture of ſtocks; 
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Jock is the ſubjet? of the contract, (whetite it is that the partnerſip 

is referred to the flock, by each partner fayitig to the other I make 
«you my partner in ſuch ſtock, aid alſo, tfat the pecification of 
the capital is an effential,)—and, ſuch being the cafe, it is indifpenſ. 
ably requiſite that the ſtock be participated in by both. It is other- 
wiſe in Mozdribat, as that is not partnerſhip, ſince it implies nothing 
more than' that, as 'the manager is to a& for the proprietor of the 
ſtock, he is conſequently; eritifled to a ſhare in the profit, as wages os 
account of his labour, which is different from the caſe in queſtion, 
where the profit is a branch of the'flock, and not wages for labpur. 


This is a grand leading principle with Zier and Shafei, inſomuch 


that (arguing upon this ground) they allege it to be indiſpenſable, in 
a contract of partnerſhip, that the ſtock of both partners be of the 
fame ſpecies; for, if otherwiſe, (as where one is poſſeſſed of dirms 
and the other of Jeendrs,) they hold that the contract is invalid be- 
cauſe of the capital not being participated in by both: and they alſo 
allege (upon the ſame principle) that admixture is an eſſential; and 
likewiſe, that it is unlawful to ſtipulate an exceſs of profit to either 
partner, where their ſtocks are equal, as the profit is a branch of the 
ſtock ;—and alſo, that partnerſhip in arts“ and trades f is illegal, as 
in thoſe there is no ſtock, (as ſhall be hereafter explained.) The 
arguments of our doors upon this point are twofold. —Frxsr, 
partnerſhip in profit is referred to the contract, and not to the fock; 
becauſe, as the contract is termed “ a contract of partnerſhip,” it is 
indiſpeuſable that the property of the term partner /hip exiſt in it; and, 
ſuch being the caſe, it follows that the admixture is not eſſential.— 
SECONDLY, as the money [of which the ſtock conſiſts] is not ſpecified, 
the profit is not derived from the capital, nor indeed from any thing 
elſe than the framſaclions [which are had with the ſtock;] becauſe 


each party is a principal, with reſpect to one half of the ftock, and an 


* Arab. Shirkat Takabbal (ſynonymous with Shirkat Sinnai.) 
+ Arab. Shirkat Ammal. WH I nu. 


agent 


E / 
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agent with reſpect to the other half;, and, as it hence appears that part 
nerſhip may be eſtabliſhed, in point of rramſaction, without admixture 
of ſtocks, it follows that it may alſo. be eſtabliſhed in the thing which 
accrues from tranſaction; (namely, the profit,) without ſuch,/admix- 
ture; and, as the contract of. partnerſhip thus becomes ſimilar to a 
contract of Mozdrebat, a ſimnilarit of ſpecies in the ſtocks, and an 
equality of profit, are not eſſentials, although the ſtock of each be 
W N A wen wet arts is e een on ” ſame e ni ol. 


A contract of peta which Apel, any paltchile "A Partnerſhip» 
out of the profit for one of the partners, is unlawful, as this condi- A heck: 
tion is a means of deſtroying partnerſhip, fince it is poſlible that no —_— 
more profit may be acquired altogether, than the ſam. ſo ſtipulated. of eicher 
Correſpondent to this is a caſe of cultivation; that is to fay, where ney 
the parties, in a compact of cultivation, ſtipulate a particular quantity 

of produce to one of them, (that is, to the cultivator or to the landlord, ) 

the compact is invalid; becauſe ſuch a ſtipulation i is a means of de- 


ſtroying partnerſhip; j and 1 in cultivation i it 1s eſſential that the produce 1 


Eacn of the partners, ina lib either of PR Der partnerſhip or Either part- 
of partnerſhip in actual ſtock, is at liberty to give his ſtock in the manner — Fray 


of a Baade; becauſe it is cuſtomary ſo to do in contracts of partnerſhip; in the manner 


and alſo, becauſe either partner is at liberty to hire any perſon to of a Bazit; 


work for the acquiſition of profit ; and as the acquiſition of profit 

without any return is ſtill leſs objeRionable than hiring with the ſame 

view, he is' conſequently authoriſed to adopt the other mode @ for- 

tiori. In the fame" manner alſo, either of them is at liberty to lodge or og Ta 


this Capital as a depoſit, as this is cuſtomary, and fometimes neceſſary, 47e 
among merchants. Each of them is alſo at liberty to give his capital or intrult it 
in the way of Mozdribat, becauſe, as Moziribat is ſubordinate to — * 
partnerſhip either by. reciprocity or in trafic, it follows, that à byMezdri 
contract of partnerſhip compretiends Mezdribar. lx is recorded from 


3 | Hauegſa 


r e re 


* 
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Hhleefu chat a partner his not this in his power,” becauſe Nh har 
partnerſhip." The former opinion, hetyever, ig ac. 
crding to the Mabſovt, and is the-tnofÞapproved, beckieſe' par ner, 
18 not ab deſign of a contract of Mozdribet, the only view" init being 
the i of profit: dt is therefore law ful to give the capital in 
the way of Moxaribar, in the ſame matiner as it is lawful for the pro- 
ptietor of ahe ſtock to hire a labourer with wages. It is lawful; in- 
deed, in a ſuperior degree, becauſe, where the Mararib manages. and 


no profit is acquired, there are no wages owing to him from the pro- 


prietor of the ſtock, whereas, in a caſe of hire, where the hired. per. 


. 
= * * 
"Is 6 


ſon manages the ſtock and no profit 3 I acquired, wages are neverthe- 
leſs due to him from the hirer. It 1 is otherwiſe with reſpect to 4 


contract of Partnerſhip, for neither paſty is at libert 1 engage in 
c 


zq ſuch a contract with a third perſon, with regard to t 


Either part- 
ner may alſo 
appoint an 

agent on his 


own behalf. 


Po be. 
cauſe a thing « cannot be a dependant of a 0 fimilar thing. 8˙ ; 


"IT 
þ CS 4 #F 


T CER 


\ Eirnny of two benen. or. 3 or in trale, is x 
wech to, conſtitute. a perſon, his agent to tranſact for him, becauſe 
the appointment of an agent for Purchaſe and ſale is a dependency, of 
traffic; and contracts of partnerſhip are formed for the purpoſe of 


traffic, It is other wiſe with an agent for Purchaſe, for. 197 is n at 


| on n his behalf, as the appointment of a an agent for for r purchaſe 1 1 a 7 


1745 


| hed. and exiſtent 1 8 and a Hog cannot be e depen Pen adant 8 of: its 


Each partner 
holds the 
ſtock in the 
manner of a 


* 
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* Pu voſſeflion of oo of 20 e rec is eng ot "i 
traffic over the partnerſhip ſtock, is conſidered as the poſſeſſion of 
a truſt, ſin ince each poſſeſſes — property with conſent of the propre 
tor, for this reaſon, that he 1 18 to give ae in lieu of 1 it, in the 
ſame manner as where a perſon t: takes polls fon of a thing with a view 
to purchaſe it; (not becauſe it is A Pled e, 5 in | pawnage 3), the ſtock 
is therefore a --» 


iced SINNAL, 
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SHIRKAT StNNAT, or partnerſhip i in arte, (which is alſo termed —_— 
Shir#at. Takabbal*) ſignifies where two'zaylors, or two dyers, (for in Tit 
inſtance) become partners, by agreeing to work and to ſhare their 
carnings in partnerſhip; which is lawful, according to our doctors. 

Zier and Shafei allege that this is unlawful; becauſe the deſign of 
partnerſhip is a participation of gain between the parties, and the 
partnerſhip in queſtion is not calculated to anſwer this end, ſince a 
capital. | is indiſpenſable; as partnerſhip in profit 1 is founded on partner- 
ſhip in ſtock, (according to their tenets, as before ſet forth,) and in 
the caſe in queſtion there is #o capital. The argument of our doors 
is that the deſign of the contract in queſtion is the acquiſition of pro- 
perty, which is attainable by each party conſtituting the other his 
agent; becauſe upon each becoming agent on the part of the Vier 
with reſpect to one half, and a principal with reſpect to the other half, a 
partnerſhip is eſtabliſſied in the property to be acquired. —Unity of It is not te- 
trade and of dwelling-place are not eſſentials in this ſpecies of part- 5 
nerſhip. Mdlik and Ziffer controvert this; for accordin 8 to them . 
unity of trade and of reſidence are eſſentials. © or reſide in 

Os HC TIN. It was before mentioned that, dcooliiiie to Z Ne, place. 2 
partnerſhip in arts is unlawful; but here i TO that he holds it to 
be law ful; which is a contradiction. | 

ReeLy. There are two reports of the opinion of Zia upon this 
point. That before recited is conformable to one report; and what i is 
now mentioned is according to another report. 

— The argument of Zier in ſupport of his latter opinion is that if 
the parties be of different trades (fuch as Where a dyer and a bleacher + 
become partners,) each will be at alofs with reſpe& to the buſineſs | 
undertaken by the other, as that is not his trade; the end of part- 
nerſhip, therefore cannot be obtained: in the ſame. manner alſo, if 
their places of reſidence be different, each is at a loſs. with reſpect to 


the bulineſs of the other. The argument of our dottors is that the 


* Literally a partnerſhip by mutual agreement.” | 
Vor. IL Tt . Cauſe 


It admits an 


inequality of 


prokt. 
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cauſe of the legality of the partnerſhip (namely, the acquiſition of 
property) is in no way affected by unity of trade and place of reſi. 
dence, or the reverſe: it is not affected by unity of trade, or the 
reverſe, becauſe an appointment of agency made by agreement, with 
reſpect to any buſineſs, is approved, whether the perſon Who under. 
takes it be able to execute it in a good and ſufficient manner, or not at 
all, ſince the perſon who ſo agrees is not under any obligation to per- 
form the buſineſs himſelf, but is at liberty to appoint any other perſon 
to perform it; and as each party has it in his power thus to appoint 


a perſon to perform the buſineſs in queſtion, the contract is conſe- 


quently valid: neither is it affected by unity of place, or the reverſe, 
becauſe, if one of the two partners work in ane ſhop, and the other 


in another ſhop, yet it is evident that no difference whatever is there- 


by created in eſſential eireumſtances. It is to be remarked that if, in 
the caſe now under cunſideration, the partners ſtipulate to perſom 
equal labour, and to divide the acquiſition ariſing from it in three 
lots *, the ſame is law ful, upon a favourable conſtruction. Analogy 


would ſuggeſt that this is unlawful, becauſe the reſponſibility is in 


proportion to the labour, whence, if this ſtipulation. were admitted, 
it would induce a profit from a matter concerning which there is n0 
reſponſibility : any exceſs to either party, therefore, is unlawful in 
the preſent inſtance, in the ſame manner as it is, unlawful in a Sbjriat 
 Wagjooh, or, partnerſhip: upen credits (as ſhall. be hereafter demon 
ſtrated.)—The reaſon for a more favourable conſtruction is that what 
each of the partners takes he: does: not take in the manner of proft; 


as gain does not bear the denomination of profit except where the 


ſtock and the gain are af the ſame nature; but they are aof of the 
ſame nature in the caſe in queſtion, becauſe the capital, in this in- 


| ſtance, is induſiry, and the profit ſubſfance; the property ſo acquired, 


therefore, is not profit, but merely a return for indufiry : now induſtij 
is appreciable by means. of. eſtimation; and conſequently, where 


* Two lots for one-partner,, and one lot for the other. | 
7 __ both 
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both partners agree to receive a certain fpecific proportion, ſuch pro- 
portion is an eſtimate of the induſtry of each reſpectively: the exceſs, 


therefore, is not unlawful with reſpect to him in whoſe behalf it is 


ſtipulated. It is otherwiſe in a partnerſhip upon credit, becauſe in that 
inſtance the gain is of the ſame ſpecies with the capital, (as both con- 
fiſt of ſubfance;) and profit is eſtabliſhed where the capital and the 
gein are of the ſame nature; and as profit on property concerning 
which there is no reſponſibility is unlawful, except in a contract of 
Moziribat, it follows that it is unlawful in a contract of partnerſhip 


up9n credit: the caſe in queſtion, therefore, is in no reſpect analogous 
to a caſe of partnerſhip aon credit. 


In a partnerſhip i in arts, whatever work one pattner agrees to 
incumbent upon him, and alſo upon the other partner, Mae: 
that the employer may require the performance of it from either; and #i* 
each is entitled to demand payment from the employer for the buſi- 
neſs performed, Upon the employer, alſo, thus paying either, he is 
thereby diſcharged of all demands. This is evident where the partner- ' 
ſhip in arts is of a reciprocal nature, (by both partners being upon an 
equality with reſpect to thoſe particulars in which equality is requi- 
ſite in a contract of reciprocity 3)—and where the partnerſhip in 
queſtion 1 is not of a reciprocal nature, but in the manner of a partner- 
ſhip in trafic, the ſame is admitted, on a favourable conſtruction. 


contracted in general terms, without any mention of bail; and bail is 
not one of the articles of a partnerſhip in traffic : it would therefore 
follow that the employer is not empowered to require the performance 
of the buſineſs from either of them indifferently ; and alſo, that they 
are not both empowered to require payment from the employer ;— 


by paying either indifferently. The reaſon for a more favourable 
conſtruction is that the partnerſhip is an occaſion of reſponſibility ; 
that is, in conſequence of the partnerſhip, the Namen of work 
2 18 


Analogy would ſuggeſt otherwiſe; becauſe the partnerſhip has been 


and likewiſe, that the employer is not diſcharged from all demands, | 
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is incumbent upon the parties; whence any buſineſs engaged in by either 
is incumbent upon the other alſo; and the other is accordingly entitled 
to the payment, as one of them engaging to perform any work 


. equally affects the other; for if the other alſo were not ſubject to 


this obligation, he would not be entitled to payment: the partner- 
ſhip in queſtion, therefore, is equivalent to a partnerſhip by recipro- 
city, with reſpect to the obligation of work, and the taking poſſeſſion 
of the payment for it. Es. 


— — ———_—_—— ———— ͤ:vʃù 


Sn1RKAT Wapfoon, or partnerſhip upon credit, is where two 
perſons, not being poſſeſſed of any property, become partners by 
agreeing to purchaſe goods jointly, upon their perſonal credit“, 
(without immediately paying the price) and to fell them on ther 
joint account. This ſpecies of partnerſhip is. termed Wadjooh, for 
this reaſon, that no perſon can purchaſe articles upon credit but one 
poſſeſſed of perſonal notoriety [ Miabit] among mankind. - It may 
lawfully conſtitute a partnerſhip by reciprocity; becauſe each partner 
may become both bail and agent for the other. Where, therefore, 
two perſons, capable of bail, make a purchaſe of any article, on con- 
dition that it ſhall be held between them in equal ſhares, introducing 
the term © by reciprocity into their agreement, it is a contract of re- 
ciprocity. If, on the other hand, they expreſs their agreement 


merely in general terms, it is a Shirkat Aindn, or partnerſhip ir 


traffic, becauſe when thus generally expreſſed, it is conducted in the 


manner of fuch a partnerſhip. The legality of the partnerſhip in 


Each partner 
is agent for 
the other, 


queſtion is according to our doctors. Shafei alleges that it is illegal. | 
The arguments on both fides have been already recited. 


In partnerſhip upon credit, each partner is agent on behalf of the 
other, with reſpect to what he purchaſes ;—becauſe any act which 
affects another is unlawful, except it be performed in virtue either of 


Arab. Wijahit, Literall y, perſonal preſence, or notoriety. 


agency 
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agency or of authority * ; and as authority does not exiſt | in the pre- 
ſent EY agency is certified. | 


Ir the partners agree that what they ourchaſe ſhall be held be- 
tween them in equal ſhares, and that the profit alſo ſhall be equally: 
divided, it is lawful : but it is not lawful, in ſuch a caſe, to ſtipulate 
an exceſs of profit to one of them. If, however, they agree that 
what they purchaſe ſhall be held between them in three lots, and that 
the profit alſo ſhall be divided into three lots , it is lawful. In ſhort, 
if the profit be in proportion to the right of property it is lawful, but 
otherwiſe not. The reaſon of this is that men are entitled to profit 
only on account of flock, management, or reſponſibility ; thus the pro- 
prietor of a ſtock is entitled to profit in virtue of the ſtock ; a ma- 
nager in virtue of his management; and a maſter artiſan, Who em- 
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ploys a ſcholar or apprentice at h wages or third wages (for inſtance} | 


is entitled to the profit ariſing from his work in virtue of his reſpon- 
ſibility for ſuch work ;—(whence it is that if a perſon ſay to another 
% Tranſat with your own ſtock on condition that the profit be 
« mine,” it is unlawful, becauſe in ſuch a caſe, no one of the above 
particulars exiſts.) As men, therefore, are entitled to profit only on 
ſome one of theſe three principles, and as, in a partnerſhip of credit, 
the title to profit is in virtue of reſponſibility (as aforeſaid,)—and as, 
alſo, reſponſibility attaches in proportion to the right of property in 
the thing purchaſed, —it follows that whatever exceeds the proportion 
of ſuch "right of property is. a profit upon a thing concerning which. 
there is no reſponſibility. Now the ſtipulation of profit from a thing 


concerning which there is no reſponſibility is not valid except in a 


contract of Mozdribat; and a partnerſhip upon credit has not the 


property of a contract of Mozdribat. It is otherwiſe in a partnerſhip. 


Arab. Willayat. Meaning the KO derived from natural or ; perſonal right, 


ſuch as that of a guardian or a proprietor. 
+ That is, two lots to one, and one Jot to the other. 


ne 
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in traffic, as that has the property of a contract of Mozdribat, inaſmuch 


as each partner in traſſic tranſacts buſineſs with the ſtock of the other 
partner, in the ſame manner as a manager tranſacts with the ſtock 
of the proprietor, whence 2 De in traffic is, in effect, 2 


, 


Mozdribat. 
y 4 a 7 . — — __ A — 5 - 


SECTION. 


Of Invarid PARTNERSHIPS. 


PARTNERSHIP is not lawful in wood, graſs, or game. If, there- 


fore, two perſons enter into a contract of partnerſhip with reſpect to 


ſuch articles, and afterwards collect wood, or graſt, or kill game in 


hunting, the wood or graſs ſo collected, or the game ſo killed, by 
either of them, belongs to him ſolely, and not to the other partner. 


The fame rule holds in caſes where two perſons enter into a contract 


of partnerſhip with reſpe& to any other articles of a neutral nature, 
(ſuch as fruit collected from the trees of the foreſt, which are com- 


mon property; ) becauſe a contract of partnerſhip comprehends a 


commiſſion of agency; and the appointment of an agent for pro- 


curing things of a neutral deſcription is null, becauſe the inſtructions 
of a conſtituent to this effect are invalid, fince an appointment of 


agency ſignifies an endowing with authority to tranſact concerning a 


matter originally ſubject to the acts of the conſtituent only, and not of 
the agent; but it is otherwiſe in the caſe in queſtion, as the agent is 
here at liberty himſelf to take the neutral article without the inſtruc- 
tion of his conſtituent, and conſequently is incapable of appearing as 
his deputy concerning it. In ſhort, a right of property in a neutral 
article is eſtabliſhed only by the acts of taking and putting it in 
. if, therefore, both partners take it orntly, it is equally in 

partnerſhip 


— 
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partnerſhip between them, as they are both equally entitled to it ;— unleſs mag. 
but if one of them only exert himſelf in taking it, the other doing fion of joint: 
nothing, it belongs wholly to the one who acts: if, on the other 

hand, one be the chief actor, and the other only an aſſiſlant, (as where 

one plucks the fruit, and the other collecis it, —or, where one both 

plucks and gathers it, and the other carries it away, ) in this caſe the 

aſſiſtant is to receive wages in proportion to his labour.— This is ac- 

cording to Mohammed. (Abo Yogfaf alleges that this rule holds only 

where the wages do not exceed half the value of the article in queſ- 

tion; but that, if the wages exceed this, one half of the value only 

is paid to the afliſtant, becauſe, as he had agreed to accept one half- 

of the article ſpecified, his right fails with reſpec to any larger pro- 

portion.) | 


Ir one man poſſeſs a mule, and another a Mafhack, (or leather * "cond 
bucket, ſuch as is uſed in drawing water,) and they enter into a where the 
contract of partnerſhip in drawing water *, by agreeing that whatever — wo 
may be acquired thereby ſnall be in partnerſhip between them, ſuch * en. 
partnerſhip is invalid, the whole acquiſition going to the perſon Wñ¹e 
actually draws the water; and if this be the owner of the male; he 
awes the other the adequate hire for the b ucbet; or, if it be the owner. 
of the buclet, he owes the other an adequate hire for the' mile: The 
reaſon of the partnerſhip being invalid is that it is contracted with 
reſpect to an article of a neutral nature, (namely, water,) and is 
therefore unlawful. The hire of the mule or the bucket is due, be- 
cauſe the neutral article (namely the water) becomes the propetty of 
the perſon who drew it; and as he derives an advantage, under an in- 


Water is in many parts of Aſa procured from dratu- well, ſunk to a conſiderable 
depth. From the edge of ſuch wells a road is conſtructed or cut, going off ſrom twenty 
to thirty yards, in an inclined plain; and over the well is erected a frame or croſs piece, fur- 
niſhed with a pulley, through which a line runs, having ſuſpended at one end a large leather 
bucket, ¶ Maſbackz] the other end is faſtened to traces, in which a mule, bullock, or 
other animal, moving to and fro* on the inclined road, by this means draws the water. 


valid 
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valid contract, from the property of another perſon, (namely, from 
his mule or his bucket,) it follows that he owes a hire for the ſame. 


In all caſes of invalid partnerſhip, the profit is in proportion to the 
ſtock ; any ſtipulation, therefore, of an exceſs of profit to either part- 
ner is null. Accordingly, if the ſtock be between the partners in 
equal ſhares, and they agree to their profit being in Zhree lots, ſuch 
agreement is null, and the profit muſt be equally divided; becauſe, as 
the profit which accrues is a dependant of the ſtock, the degree of it 


muſt be in proportion to the ſtock, inthe fame manner as, in a contract 


of cultivation, the grain which is reaped is a dependant of the ſeed. 
The reaſon of this is that a claim to an exceſs profit can exift only in 
virtue of a previous ſpecific agreement : but in the caſe in queſtion- 
this agreement has become invalid in conſequence of the invalidity of 
the contract of partnerſhip. isſelſ: the claim, therefore, remains in 
force only in eden to the 4 ſtock. * L 


Ir one of two partners die, or apoſtatize, and be united to 2 


foreign country *, the contract of partnerſhip is annulled; — becauſe 


a contract of partnerſhip comprehends an appointment of agency, 
which is eſſential to the exiſtence of partnerſhip, for the reaſons al- 
ready aſſigned: now agency is annulled by death; and it is alſo 
annulled by the circumſtance of deſertion to a foreign country during 
apoſtacy, where the Kizee iſſues a decree in conſequence of ſuch de- 
ſertion, becauſe that is equivalent to death, — as has been already ſhewn 


in treating of apaſtates: upon the agency, therefore, being annulled, 
the contract of partnerſhip is alſo annulled. It is alſo to be obſerved 


that the ſurviving partner being aware of the deceaſe of his fellow, 
or otherwiſe, makes no difference whatever with reſpect. to the diſ- 
ſolution of the partnerſhip; becauſe as, in the caſe in queſtion, the 


* That is, be i «< a decree of the K4zee, iſſued in conſequence of his apoſ- 
taey and deſertion. _ (See Inftitutes, P. 229.) 


<arvivar 
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ſurvivor is virtually diſcharged from the agency by the deceaſe vf his 
partner, it is nat effential that he be informed af tliat event. It is 
otherwiſe where ane of two partners 4rtaks the contract of partner- 


ſhip, for the effect of ſuch a breach depends upon the'knowledge of | 


the other nen the Wanne is a pen 4. e er 
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1+ ii at ll he either partner to pay the Zak upon the re 
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not a branch of traffic. 


| 2 
10 | — 

Ir each of ye partners give a general dermit to * ether to ub of mu- 
pay the Zakdt upon his property, and each ſhould afterwards firſt pay miſſich to to pay 


the Zakdt upon his own particular ſhare in the ſtock, and then pay —_— 


Zakdt upon his partner's ſhare, in this caſe he who if paid the Zakd! 
is reſponſible, whether he be aware of the other having already paid it 
or not. This is according to Hanegfa. The two diſciples. allege that 
he is not reſponſible, where he is not aware of that cireamflance; 


What is here advanced proceeds upon a ſuppofition of each partner 
having paid the Zaldi upon their reſpectiye ſhares of ſtock ſurtę efroely, | 


and not all together; for where they have paid it all together, each is 
reſponſible” for the other's proportion of it. A correſpondent differ- 


ence of opinion obtains where any indifferent perſon directs another to 


pay the Zakdt upon his property, and the other accordingly pays the 


Zakit upon his property after the perſon who' ſo direfted him 
had already paid it; for, according to Haneefa, the perſon acting 


under ſoch direction is reſponſible, whether he pay the Zakdt 
with a knowledge of the above circumſtance, or otherwiſe. The 
two diſciples, on 1 other hand, maintain that he is not reſponſible 

Vor. II. U u unleſs 
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mage, yet he does not bear the loſs +; whether he be aware of the de- 
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unleſs he pay it, having a knowledge of that circumſtance, as he has 


acted by direction, and conſequently cannot be hald anſwerable. 


They admit, indeed, that it may be objected that what the perſon 
acting under ſuch direction pays is not Zakdt*, and conſequently he 
qught to be reſponſible but to this they reply that the order which 
the perſon in queſtion received was not in fact an order to pay ſo mucb 
ZaxAr, but rather, merely, an order to transfer ſo much o the pook, 
ſince the payment of actual Za#2t is not within his province, as this. 
is connected with the intention of the principal, and no more can be 


required of the perſon ſo directed than-what is within his province and 


ability :—the perſon in queſtion, therefore, ſtands. in the ſame predi- 


cament with one who is directed to perform ſacrifice on Behatf of 


another, ina eaſe of detention; thus, if 4 perſon engaged in the cere- 


.., monies of pilgrimage were to fall into the hands of an enemy, and to 


direct any other perſon to perform ſacrifice at the temple on his be- 


half, and the other perform ſacrifice accordingly, after the principal 


had been releaſed from the enemy, and had. completed his. pilgri- 


tention. having ceaſed, or other wiſe. The argument of Haneefa is that 
the perſon in queſtion has been directed 1% pay ZAk AT ;!“ and a 
what he pays is not in fact Za#4t, it is evident he has acted contrary to 
the orders of his principal, whoſe deſign in giving ſuch orders was to 
diſcharge himſelf from, an obligation incumbent. upon, him; (for it is 
evident that his ſole view in ſubjecting himſelf to ſuch an expence 13 
to ward off the divine anger attending the negle& of Zaldi;) — nov, 
as (in the caſe in queſtion), this deſign has been fully anſwered by the 
payment. of the Principal Kae {f, it can no longer be ſo bY, the WY: 


* * 5 2044 has os ins 25 by the principal, and * what tis e paſs 
is not | ang pos Zela, but rather gratuity or  alms-gift. i 


; + That i is to ay, the expence attending the ſacrifice, (although it be inſufficient and 
nugatory under ſuch e nevertheleſs b fall upon the direftor, n not upon * 
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ment of his ſubſtitute, and hence it follows that" the ſubſtitute is diſ- 


charged from his commiſſion, whether he be aware or not, becauſe 
this is a' virtual diſcharge, and to that knowledge is not eſſential. 
With reſpect to the caſe of ſacrifice under a circumſtance of detention, 


as adduced by the two diſciples, ſome in reply to it allege that the 
principle there advanced is not Senerally admitted, as concerning that 


33. 


alſo there is a difference of opinion. Others, again, maintain that 


there is an eſſential difference between that caſe, and the caſe under 
confideration. ' The reaſon they give for this difference is, that ſacri- 


fice is not incumbrnt upon the detained perſon, as he is permitted to 
delay it until his detention ſhall ceaſe. The payment of Zakft, on 


the other hand, is incumbent, whence the deſign in appointing an 


agent to pay it is 10 diſcharge an obligation; and as this deſign is not 


fulfilled “, it follows that the agent has no credit for his payment, 


and that what he pays is a waſte and deſtruction of the property of 


his principal, for which he is conſequently reſponſible. The caſe of 
ſacrifice under a circumſtance of detention, therefore, is not analo- 
gous to the caſe now under conſideration, as facrifice in ſuch a cir- 


curaſtanc. 1s merely lawful but not incumbent, and hence the ſacrifice 


performed by the delegate is not to be regarded as a waſte and de- 


ſtruction of the property of his principal, for N reaſon he is not 


reſponſible. 


Ir one of two partners by reciprocity permit the other partner to 


purchaſe a female ſlave with the partnerſhip ſtock, and to have carnal 
connexion with her, and the other a& accordingly, in this caſe the 


ſlave appertains to the purchaſer, and he is not reſponſible for any 
thing. This is according to Haneefa. The two diſciples allege that 


the other partner is entitled to take half the price of the Sy ; be- 
cauſe the purchaſer has paid for the ſlave out of the partnerſhip ſtock, 
and conſequently his partner has a 4m to be 8 his ſhare in the 


As it has been already fulfilled by the payment of a dr incipat n 
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ſame. anner as in the purchaſe. of victuali or clothing (that is, as, 
where one of two partners by reciprocity purchaſes. victuals or eloth. 
ing, paying the price out of the partnerſhip. ſtock, the other partner 
' is. entitled to take half the price, from the purchaſer, ſo alſo in the 
caſe in queſtion.) The ground upon which this proceed is that the 
flave in queſtion has become the ſole and excluſive. property of the 
purchaſer becauſe of the neceſſity of legalizing generation; and. as 
the price is due in proportion to the x;ght of property, it follows. that 
the price of the ſlave is ſolely and. excluſively due from the purchaſer. 
The argument of Hanegſa is that the ſlave has fallen into the poſſeſ- 
ſion of both partners, a- certiori, according to what partnerſhip re- 
quires, (for they cannot alter the requiſites of pagtnerſhip;} the ſlave, 
therefore, is the property of 40th in the ſame manner as if no per- 
miſſion had been given: now the germiſſan implies that the perſon 
who it makes a gift of his ſhare to the purchaſer ; for carnal | 
connexion is lawful only in virtue of xight of property';, and there is no 
mode of eſtabliſhing that in the preſent caſe. but by gift; becauſe /alr 
cannot be ſuppoſed on this oceaſion *, as the eſtabliſhment of à right 
of property by ſale would be repugnant to the requiſites of a contract 
af partnerſhip; for if the partner were to ſell his ſhare, to the pur- 
chaſer, ſtill hat ſhare is. in partnerſhip between the two,, and does 
not. belong excluſively to the purchaſer. His fhare, therefore, i 
made the property of the purchaſer by g implied 1 in the permiſſion. 
granted to the purchaſer to have carnal connexion with the ſlabe. 
It is otherwiſe with reſpect to viduals and clothing, becauſe as theſe 
are excepted from the contract of neceſſity, they are the ſole property 
of the purchaſer in virtue of the ſpirit. of a contract of purchaſe and 
fale; Nd therefore, muſt pay half the price thereof to his partner, 
becauſe he has diſcharged a. debt. due from himſelf (for the above ar- 
ticles] out. of the partnerſhip ſtock, whereas, in the caſe under confi- 
deration the purchaſer diſcharged a ment, debt, which was 


Yeo * Meaning a complete ſale from one partner to the other. 
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equally due from both partners, for the reaſons already alleged 

It is to be obſerved that, in the caſe in queſtion, the ſeller of the be the * 
flave 1s at liberty to take the price from either partner, according to price from 
all our doors, becauſe this price is.'a debt incurred by an act of 

traffic. A contract of reciprocity, morgover, comprehends bait; and 
henee the price of the Jou reſembles. (in this reſpect) the price of 
vicuals or cloabing. L 
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XV. 
| 
Of WAKE, or APPROPRIATIONS®. 
Definition of AKF, in its primitive ſenſe, means detention. In the language 
Palſy ens of the Law, (according to Haneefa,) it ſignifies the appro- 
nions reſpect. priation of any particular thing in ſuch a way that the appropriator's 
right in it ſhall ſtill continue, and the advantage of it go to ſome 
charitable purpoſe, in the manner of a loan. Some give it as the 
opinion of Hancefa that, as the advantage of a thing is a nonentity, 
and as the alms-gift of a nonentity is invalid, it follows that appro- 
priation is utterly illegal T. It is, moreover, recorded in the Mab- 
ſoot that Hancefa held ' appropriation to be invalid. The moſt ap- 
proved authorities, however, declare it to be valid according to him; 
but ſince (like a Jaan) it is not of an abſolute nature , the appropri- 


Meaning always of a pious or charitable nature, t That is, has no force in law: 
t. That is, it is not IRREVOCABLE» ö . 
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itor is held to be at liberty to reſume-it, and the ale or gift of it b 
conſequently lawful. According to the two diſciples, Nas ſignifies 
the appropriation of a particular article, in ſuch a manner as ſubjeQs 
it to the ruleg f divine: property, whence*the appropriator's right in it 
is extinguiſhed; and it becomes a property of Gop by the advantage of 
it reſulting to his creatures,— The two diſciples; therefore, hold appro- 
priation to be abſolute; "and; conſequently, that it cannot be refumed, 
or diſpoſed of by gift or ſale; aid that inheritance alſo does not obtain 
with reſpect to it. There is indeed; one point upon which the diſciples 
differ in opinion: for, according t6 "Aboo Fooſaf, the appropriation is 
abſolute from the inſtant of its execution; whereas Mohammed holds 
it to becomeabſolute only on the delivery of it to a Moofwalee; or pro- 
curator x; as will ' hereafter appear. ) Thus the term VWat/, in its 
literal: ſenſe; comprehends all that is mentioned both by Hanegſu ane 
by the two diſciples. Now, ſuch being the caſe, no preference catr 
be given to the tenets of one party over that of the other, as drawn 
from the meaning of the term; this preference, therefore, muſt be 
given as drawn from arguments. The arguments of the two diſciples 
upon this ſubjedt are twofold: yixs T, When Omar was deſirous of 
beſtow ing in charity che lands of Simdg, the prophet ſaid to him . You: 
<« muſt beſtow the 'ACTUAL' LAND ITSELF; in order that it may not re- 
„ nnain liable to be either sol. D or ETO AD, and that iIxRERIT ANC n 
nay not hold in 11:-—$ECONDLY, there is a neceſſity for the appro· 
priation being ab ſalute, in order that the nieri of it may reſult for ever 
to the apptopriator; and this neeeſſity is to be anſwered only by the 
appropriator relinquiſhing his right in what he appropriates, and des 
dicating it ſolely to Gon; which dedication, as being agreeable to the 
aw, in the ſſame manner as that of a moſque, muſt therefore be made 
in the lajne) made The mW Many oogectaing” i are 
Innen 2 non 110i 01744394 BY * AN 12461 6 ee e ee 
* Literally erben tridowed ith authority ; the term procurator *is adopted by the- 
tranſlator, as being peculiar to the management of a nnen 
iog this e N of a comman agent. 11 ARG dne 72 PAL 95 a Sn 
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waridus, Fixsr, the prophet has:ſaid: ** Property cannot, . the 
**, alevwa/e of tbe proprietor, be detained from drvifion among his Bein; 
(in other words, appropriations ane nat ABSOLUTE, Ba INHERITAGL x.) 
Shirr eh moteover ſays the prophet determined the ſale of an dppro- 
« priation to be lawful,” Which is as much as to ſay that . before 
«+ the ptomulgation of the LA. by the holy Mehmed, (on hom 
<© be the blefling and peace of Gon) appropriations Mete ahſolute; 
** but our La has rendered them other wiſe. Sn ονοννν,f dhe ap- 
propriator s right in the article appropriated muſt ſtill continue in 
force, for this reaſon, that it is lawful for the creatures of Gon to do- 
riye an adyantage from it, either by tillage (if it conſiſt of /and,) or by 
reſidence, (if it conſiſt, of dwel/mg+bouſer;) for uf no one had any 
right in it, any acts with reſpect to it would be unlawful, in the fame 
manner as with reſpect to a maſue. It is, therefore, evident that a 
right of property in it ſtill continues: and it is alſo evident that this 
right of property muſt reſt with the appropriator, and not with any 
other perſon, as he alone is entitled to expend the revenue arifing from 
it upon the objects of the appropriation, and to appoint a procurator 
over it: but yet, as the term Ma implies giuing in charity, the uſe 
of it reſembles that of a hb. Tx1RDLY, the appropriator wiſhes to 
apply the revenue ariſing from what he appropriates to ſome charitable 
purpoſe i in perpetuity, which is impoſſible, unleſs his right of property 
in it continue. Foyx rh, it is impoſſible that the appropriatdr's 
right of property in the I ai ſhould be extinguifhed, during its exiſt- 
ence, without its becoming the property of ſome other perſon, as the 
LAW does not admit the idea of a thing, during its exiſtence, going 
out of the poſſeſſion of oxe proprietor without falling into the poſſeſſion 
of axother proprietor. Maj, therefore, in this particular reſembles a 
Sayeeba. (A Sayerba is a female camel, fet at liberty iu purſuance of a 
vow, (as where a man ſays . if I return home from this journey, or, 
recover from this ieee | 


. nei HAAS asl e 
of manumiſſion. 
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which the owner prohibits himſelf from any further uſe of; in the 
ſame manner as a Babeera, or fernale camel, which, aſter producing 
ten * it was 72 9 5 in times by e * to ſet at 


„ — the e does nos katy Ay of the. — 9 of 
property of the proprietor in other words, if a man conſtitute his 
quadruped a Sqpecbg, ſtill it continues his property; and. fo alſo, if a 
perſon, appropriate. his lands or quadruped. It is; atherwiſe in a caſe 
of manumiſſop, as that ĩs a. Arelickiam of propexty. ' It is orheruiſe allo: 
in the caſe of a moſque, as that is dedicated purely to Gon, (whence it 


is unlawful to derive any advantage from a moſque,) whereas, in a caſe z 
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of appropriation, the right of the individual ſtill ine ange * | 


that, geen is not acne purely to Ne 8 
::\1 bas C4 che M9 A orie 190 03. 7 *(19 fil T 10139! 11 
Irs chad by Kadovrees) from, Haifa 4 the apyragtiter 8 
right of property is not extinguiſhed, except where the magiſtrate ſo 
decrees, ot where the appropriator himſelf ſuſpends it upon his de- 
ceaſe, by declaring ** When I die, this houſe is appropriated to ſuch a 
6 purpoſe,” (and fo forth.) Aboo Yooſof alleges that his right of 
property is extinguiſhed upon the inſtant of his ſaying ** I have appro- 


Alienation of 
the article ap- 
propriated ia N 
_ pleted | 
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« priated;”—(and ſuch allo is che opinion-of Skſi,) becauſe that is *.. 1...) 


a dereliction of property, in the ſame. manner as manumiſion. AM. 


hanmed ſays that it is not extinguiſhed until he appoint a procurator, 
and deliver; it yet to him 3; and; decrees. are paſſed upon this prin- 


ciple. The reaſon of this is that the right of God cannot be eſta- 
bliſhed in an appropriated axticle but by itaplication, in the confign- 


ment of it to his creature; (as. à transfer to the Almighty, who is 


himſelf the proprietor, of all things, although it cannot be effected 
attually and ærpreſily, yet may be ſo dependantly;)—it therefore be- 
comes ſubje& to the rules of divine property dependantly,] and conſe> 
quently reſembles Zatdt and alms-gift. With reſpect to what is re- 
ported from Haneefa,. that the appropriator's right of property is 

Ver. II. 2 XX YM extinguiſhed 
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« extinguiſhed by a decree of the magiſtrate,” uri author remarks 
that this is approved doctrine, as ſuch a decree removes all dif- 
ference of opinion. With reſpect, however, to what is further re- 
ported from him, that ** the appropriator's right of property ĩis extin- 
«« guiſhed in conſequence of his ſuſpending that upon his deceaſe,” 
it is altogether unfounded, as his right of property cannot be extin- 
guiſhed but by his beſtowing the uſe of the article for charitable pur- 
poſes in perpetuity, in which caſe it is the ſame as a bequeſt of perpe- 
tual uſufruct: in this inſtance, therefore, his right of property 
A decree of Vecomes extinct, and the appropriation is abſolute. It is related, in 
rate fixes an the Fatdvee Kizee Khun, that judicial degrees are iſſued on the fub- 
«ppropria- ject of appropriations ohly im cafes where a perſon having appropriated 
a particular artile, and delivered it over to a Mootwalee or procurator, 
is afterwards deſirous of reſuming it ; and the latter diſputes the re- 
ſumption, on the plea of the appropriation being abſolute ; and they 
carry the matter before a Knee, who decrees it to be abſolute. .—Con- 
cerning a caſe where the parties authoriſe any third perſon to decide 
bot the des] upon this point, and he decides the appropriation to be abſolute, there 
fon of a of is a difference of opinion: it is certain, pe e that 1 A nn 
2 is not bindiaguyen ee | 
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Caſcofan wp. Ix a ber make an ITO upon his desth-bed, 7 er 
. 0 nber. that, according to Haxeefa, it ſtands in the fame predicament 
4 bee. with a bequeſt after death, (that is to ſay, is ab/olute:) contrary 
do an appropriation made during health, which is held by Hanegfa not 

to be of an abſolute nature. The true ſtatement, however, is that 

the appropriation in queſtion is not abſolute, according to Haneefa; 

but it is -ab/o/ute, according to the rwe diſciples; with this diſtinction, 

however, that the appropriation here treated of is regarded as from 

the third of the appropriator's eſtate, whereas' an appropriation made 

during health is n a8 We whe _w W the e $ 
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Uron an appropriation becoming valid, (that is, abſolute,"s 
ing to the various opinions of our doctors, as bode 4oberdide to of of property is 
Hantefi in conſequence of the appropriator's 'declatation,” arid the . 
magiſtrate's ſubſequent decree, and according to Aboo Toofaf,” by his 1 Þ 
ſimple: declaration, - and according to Mohammed; by his declaration 1 
and delivery to a procurator;,) At paſſes out of the poſſeſſiom of the © 
appropriatorʒ but yet it does hot become the property of any other 
perſon 5 becauſe; if this were the caſe,” it would follow that it is not 
in a ſtate of detention, but may be ſold in the ſame manner as other 
property; and alſo, becauſe if the perſon or perſons to whom it is 
aſſigned were to become the proprietor of it, it would follow chat it 
could-got-afterwards paſs out of his poſſeſſion in conſequence of any 
condition ſtipulated by: the former proprietor. whereas it is nor ſog 
for if a perſon were to appropriate a :dwel/ing+houſe (for inſtance) to 
the poor of a particular tribe, and the poverty of any one of theſe were 
afterwards removed, the right in it paſſes monde others, which it 
could =o 6 e E DOH 1100 i W J I-14 ws 
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Tas appropriation of an undefined ſt or on of any thing * 
is law ful, according to Aba Yooſaf.' Mohammed alleges that an appro- \;, 
priation of this nature is unlawful'; becauſe, as actual poſſeſſion'is held 


by him to be an eſſential, (by the proburator taking pofeſion of te 


article appropriated,) ſo, in the ſame manner that without which 
poſſeſſion cannot take place is alſo an eſlential, namely drviſzon; and A 4 
this can only be in a thing capable of diviſion.» (With reſpect, how. 
ever, to a thing incapable of diviſion, the appropriation of an indefinite 
portion of it is held to be legal by A alſo, as he conceives an 
analogy between this and a gift, or charitable dunatiom.) The ground 
upon which the opinidn of boo: vo/afj ptoceedsis,/that. the ſeparation 
of an indefinite part of any thing is indiſpenſable to the taking poſſeſſion 
of it; but as Ane poſſeſon is not ace to, eee in 
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e ed a enſerof appropriation, (whence the meant of taking peſſeſfioc in alſo 
* =_> to uneſſential,) it follows that the appropriation; of an indefinite part of 
1 00 any thing is held by him to be law ful. From this rule, however, he 

» 11-121 Excepts'a mo/que, or barying-ground, the appropriation of any undefined 


na Arp 


portion of Which is unlawful, although it be of an indiwiſible nature; 
becauſe the continuance of a participation in any thing) is repugnant 
to its becoming the excluſive right of Gon; and alſo, becauſe the pre- 
ſent diſcuſſion ſuppoſes the place in queſtion to be incapable. of diviſion; 
as being narrow and cenſined, whence it cannot be divided but by an 
alternate application of it to different purpoſes, ſuch as its being ap- 
phed one year to the interment of the dead, and the next ꝓear to til · 
—— lage,! or, at one time to prayer, and at another time to itheckebping 
of | horſes, which would be ſingularly abominable. Iti is otherwiſe 
with: regard to the appropriation of any thing elſe than a'mbſqyecor bu. 
ing ground; becauſe the appropriation of an undefined portion of 
any other matter, here it is of an inaviſtbl tratùre, is dæaieed to be 
| awful by all our doctors, as it may | be hired, (for —— andthe 
ery . e a rent. 5 4 

e yu | bun 08.10 NON gouN]qe = 
Cui of ups m_ ne 3 dee lud · *, and h "ſhould, rs 
Las de that an indefinite portion of the land (ſuch: as a fh) was the 
1 of another perſon, the approptiatibn is void with reſpect 


portion of it property 
afterward to the remainder alſo, according to Mabammd; bodauſe, in this 


ae property inſtance, the ſeparation. into: :adefiniter diviſions is aflbcaated with: che up- 
perſan. proptiation, which ig conſequently idvalid; in the ſame inanner as 2 
gift. It is otherwiſe where à donor reſumes a part of his giſt ; or 
where the heirs of a donor whO had triaile the gift upon his death-bed 
reſume 2wo 7hirds of his giſt after his deceaſe : for if à perſon,” upon 
e i tt opriation of the Whole of 7 0 
h ; | MAR aH ot vio) asd that; IA Art 7 ts 10 . A 921119404 14 
of 14 Arab. As- meaning as ee e whether aa ah 
ments, Zimeen is the term in the Perſian verſion, and the tranſlator therefore renders it 
land throughout. . D Ah lh & Jo Anil 20> Ns 2513 a6 doweg © 
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are hot rendered void, becauſe, in this inſtance, the ſeparation into 
indefinite diviſions is ſupervenient, and not afſociated; that is, at the 


beny, and the bens reſuine tus thirds, -Gill-the gift eridppropriation 
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time of the gift or approptiation the artiele as not divided into unde- 13 
fined. portions,” but became ſa afterwards: If, however, it ſhould | 


appear that another is entitled to a portion of the land, of a ſpetific 
A not an undefined nature, in this caſe the appropriation is not void 
with reſpect to the remainder; becauſe of no-indefinite (diviſion exiſt - 
ing in this inſtance: ber a er charitable en eee ſubject 
to the n 0 gg ni hto nn noche 
97 66 Din Ar MIC ICT af}: 199 0 

Ax peel is not mengen de — and Mobum- 
med, unleſs the appropriator deſtine its ultimate application to objects 
not liable to become extinct; as where, for inſtance, à man deſtines 
i application "Ultimately to the uſe of the pivr; (by Sth * Fappro- 
„ priate this tc ſuch a petfot, and after him to the Pour, ) Abecauſe 
theſe never become extinct. Aboo Tovfaf maintains that whete the 
appropriatot "names an object lable to termination (as if he werb to 
day T have appropriated this to Zeyd,) it is valid, and after the death 
of Zeyd i it paſſes, as an "appropriation, to the poor, Although the ap- 


The objettr of 
an appro 


tion m bs. 


of a perpetual 
nature. 


propriator had not named them. The argument of Haneefa and Mo- - 


bammed upon this point is that appropriation 1 requires an ein hion of 
right of property, without a /ransfer of it; and as this, like manu- 
miſſion, is of perpetual nature, it follows that if a thing be approptiated 


to a finite objett, the Wee imperfect; whence it is that an 
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appropriation''is rendered void by making it 1emphh,, iti the fame 


manner as a ſale is made void by Ilrniting its duratioi. :: 

rene — This arguthent of Hau that the right of pro- 
perty becomes extin& without“ 4 transfer of it,“ contradicts what 
was formerly faid, chat, according to Hantęfa, in appropriation oa 
« right of phoperty/is novextinguilhed® | 1 9 702 
Krux. ai 


One of them is that Which was before ſtated. " Another makes the 
8 | | Ye m__ 


ebe are two reports from Hanzefa upon tis fubje&.. 
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opinion of Hancęſa to agree with that of Mohammed. Some alſo 
allege, in reply to this objection, that what is here advanced frotn him 
proceeds upon a ſuppoſition of the magiſtrate having decreed the ap- 
propriation to be abfalute, under which circumſtance et e 
the poſſeſſion of the appropriator according to all our doctor. 
The argument of Abus Yoo/af is that the deſign of the appropriator 
is to perform an act of piety acceptable to Gon; and this is fully an- 
ſwered in either caſe; becauſe piety on ſome occaſions may conſiſt in 
the appropriation. of an article to a ter minable object, and it may at 
other times conſiſt in the appropriation of a thing to an interminable 
object; —the appropriation, therefore, is equally valid in both in- 
ſtances. Now. ſome ſay that perpetuity is eſſential to it.  Aboo Y. 
however, does not conſider the mention of perpetuity as an efſential, 
as the terms appropriation or charity do clearly. argue thus much, ac- 
cording to what was before advanced, that. Appropriation, like ma - 


"NP  numiſſion, ſignifies an extinctian of a. right of property without a 


6 transfer of that right.. According to. Mohammed,, on the other 

hand, the mention of perpetuity is an eſſential; becauſe appropriation 
is a charitable donation of the uſe of a thing, or of actual prod ud ; and 
as thoſe are ſometimes temporary and ſometimes perpetual, the gene- 
ral mention of it cannot be underſtood as a perpetuation : it is there 
fore ingj{pepiable that perpetuity | be expreſsly POO, eo 


1017 b my 
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Tax appropriation of Jand is lawful; e Fas 7 65 

phet's companions appropriated their lands: but the jibe... ** 
moveable property is altogether unlawful, whether purpoſely, 9,98 2 
dependant. This is the opinion of Haneefz.  Abao 1 590 alleges that 
if a perſon. appropriate lands, together with the cattle and flayes at- 
tached to them, it is law ful; and the ſame. of all inſtruments of bul- 
bandry ; | becauſe thoſe are all dependants of the oil i in the fulfilment 
of the deſign ; the appropriation of theſe, therefore, as dependants 


of the land, is lawful; for many things are admiſſible dependauth, 


which are not ſo  Pofiervely ; thus the ſale of wine (for LK, by 1 0 
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felf is unlawful, bers along. with land it is doth METER the 
{ame manner the appropriation of the beam of a houſe is unitawfut, 


Mohammed, alſo, accords with that of Abov Yooſaf in this point, 


becauſe as he holds the appropriation” of moveables 'to' be lawful . 


merely in virtue of the appropriator's declaration, it follows that he 


Mohammed is alſo of opinion that if à perſon appropriate horſes, camelc, 
or arms, to carry on war againſt" infidels, it is lawful;—in which 
opinion, (as-lawyers report,) Aboo Toofaf coincides with him. This 
proceeds upon a favourable conſtruction; for analogy would ſuggeſt 


The reaſon for a more favourable: conſtruction, however; is that the 
prophet once ſaid KH ALD has appropriated his 'HoR8E and ARMOUR 
in the way of GoD;—and' TELLIHA bas appropriated his HORSE in 


lawful of all moveables, the appropriation | of which is commonly 
practiſed, ſuch as ſpades, ſhovels, axes, ſaws,' planks, coffins (and their 
appendages) fone or brazen veſſels," and books: but according to Aboo 
Yooſaf it is unlawful ; . becauſe analogy cannot be abandoned but on 


the expreſs authority of the ſacred: writings ;| and as horſes and armour = 


only are there mentioned, the admiſſion muſt be reſtricted accordingly. 
Mohammed ſays that analogy may be abandoned on account of utility, 
(as in arts or manufattures, for inſtance;) and utility exiſts in the ar- 


ticles in queſtion. It is, moreover, recorded of Naſſer Ibn Yehee 
that he appropriated his books, as conceiving that to be analogous; to 


the appropriation of a KoRAN : (in other words, as the appropriation 


is written in the Fatduee- Kixee-Khin that there 18 a Ae gf "ove 
b, eee Or 


is by 1 * 
A 
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whereas along with the houſe it is clearly legal. The opinion of 


admits the appropriation of therm ur a deperidant to be legal 4 fortiori. 


that ſuch an appropriation is ufilawful, for the reaſons already alleged. 


** the way of Gop *®.”—According to Mohammed; the appropriation is 


of a KoRAN is lawful, ſo alſo is the appropriation of any other book :) 
and this is approved, becauſe other books as well as Kox Axs are kepft 
for the RT. of reading and, inſtruction. Moſt lawyers have paſſed - e 
decrees according to the opinion of Mohammed in this particular. llt 
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nion between the Elders; concerning the appropriation of books. — 


Min or ors Homme , W el * ed _ wig Kane 
paſs ae dee 


1 1 ni WW ee e tl: Haivn ont 
N | 1 in ant lawful Fr W moveables, * ep n « 
ex ot in - which. is unuſual or uncommon, according to our doctor 8. Sbafei 
culomary is alleges that the approptiation is lawful of every thing which admits of 
unlawful. the uſe without a deſtruction of the ſubject, or of every thing law- 
fully, faleable, becauſe ſuch articles as admit uſufryQ. reſemble Jand, 
horſes, or arms. The argument of our doctors is that appropriation 
requires perpetuity; according to what has been already ſtated; and 
this cannot exiſt in moveables,; fince theſe are not of a laſting nature: 
analogy therefore ſuggeſts that the appropriation of moveables in general 
is unlawful:—4t is admitted, however, in ſome articles, (although con- 
trary to analogy,) becauſe. of the tradit ions already recorded, and in 
other artiales (ſuch as axer, ſaws, and ſo forth, ) becauſe" of wpility: 
but the appropriation of furniture, clothes, and ſlaves, is unlawful, as 
being contrary to the ſuggeſtions of analogy, becauſe they have nei 
ther tradition nor utility to ſupport the legality, and therefore reſemble 
dirms and deenars. With reſpect to what Shafei has advanced that 
'<© thoſe articles are analogous to /ands, horſes, and armour, we reply 
that no analogy can be admitted between them; becauſe land-efidures 
perpetually; and horſes and armour are inſtruments of war ageinſt 
infidels, which is among the higheſt religious obligations, hene the 
property of piety exiſts in the appropriation of theſe articles in a much 
ſtronger degree than in the ren of other movegdles? ;—the 
ne ene is not allowed. 10 do n. N 
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An appropri | Urok an en Sled valia and *abfolute, the fate o 
oa} rim transfer of the thing appropriated is utilawful, according to all law yer: 
as dats the transfer is unlawful, becauſe of 'a ſaying of the prophet, | Be. 
<< flow the ACTUAL LAND '1T8ELF" In thatity, in ſuch a manner the 


* it ſhall no longer be Jaleable nor inberitable. An a ppropriation, = 
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fore, is incapable of ſale or transfer, upon becoming valid and abſo⸗ 
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lute. If, however, the appropriation conſiſt of an undefined part of be 1725 | 


divided of, 


any thing. and (in conformity with the doctrine of A TY) be- where it 


come abſolute, and the partner require it. to be divided off, ſuch divi- 7,604 Er | 


fon is lay ful becauſe ,divifar implies ſaparation and diflindion.,; In way 2 
all things, indeed, except thoſe Which are computable by weight or 
meaſure, exchange chiefly prevails: in appropriation, however, a 
ſuperior regard is had to ſeparation and diſtinction, in order that the 
appropriation may be valid: the dividing it off, therefore, is not to be 
e in the hgh of a ap or transfer, aud is conſequently legal. ang ch 0 
Ir a Perlen ee his ſhare... e Wi FR ok by 
divide it off and detach it from. thoſe of his partner; — he alone 


has authority to do this during his life, or his eee, aſter hir de- pz a 4 


ceaſe, If, on the other hand, a perſon appropriate the haff (for in- 
ſtance) of his own land, in this caſe the Käser is to divide it off, and 


alienate it from the appropriator 0er the appropriator may ſell one 
half (for inſtance) of his land to any other perſon, and then divide off 
the portion appropriated, and alienate it from that perſon, and after- 
wards repurchaſe the remainder from the purchaſer * :)—for the appro- 
priator is not at liberty himſelf to divide off the portion of land which 
he has appropriated, or to ſeparate it from that portion, which he has 
not appropriated, becauſe one, perſon | is incapable of himſelf making a 


diviſion and thus | giving. to binfelf, ſince Gvifion can take Faro Joly | 


between two. | WY 1 
f 1 0 | | dd. art Ve 
u 15 i 1 FF 


Ir, i in dividing of appropriated lara! any bog bo, occurs, vo 1 In caſe of . 


a perſon appropriates his ſhare in partherſhip land, and he and his one [3 
partner accordingly make a diviſion of the land, and the ſhare of one wt balance 

by the 
of them proves defective, and the other makes up the difference by a FE d. 
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payment in eee it is valewrul, where this balance is en to Joi . * 
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* This! is e for the purpoſe J legal objections, 
Vor. II. | Y * iy | appropriator, 
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appropriator, is the ſale of art appropriated article is unla ww fußt but · if it 


the Ne. is the appropriator who pays the Balanice,'it 3s lawful,” atid What he 


ation. 


The income 
of an appro- 
ation muſt 
E 
(in the f 
inſtance) 
upon keeping 
it in repair; 


unleſs the a 
iatee 
propeialee be 
caſe he is an- 
ſwerable for 


tue repairs; 


gets in return is his property if. therefore, he be defrrous ef hing 


1. it: divided' off frotn the part he has 'appropriated, he a Ker b. 
matter to the Kifzes; in order that he may ſeparate" the portion 


appropriated from what" he {the'#ppropriatsr] gets in returti/for the 
balance: "(01985 VIS1VE0") TY 5 n Jie vitts O10, v3) N- * 10e I. 1641 
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Tris NOT TENT that the” income of an appropriation be 15 the 
firſt inſtance expended in the repairs of it, whether the appropti- 
ator may have ſtipulated this or not; becauſe his deſign was that the 
income ſhould ſerve as a perpetual fund; and as a perpetual income 
cannot be drawn from the article appropriated unleſs it de preſerved 
in continual repair, that is a neceffaty attendant upon it; and ald, 
becauſe all acquiſition muſt be attended with expence, (in other 
words, he who enjoys the profit muſt alſo bear the loſs: An ſhort, 
upon the perſon to whom the advantage of a thing accrues muſt rel 
the inconveniencies attending it; and fuch being the cafe, it follows 
that the repair of an appropriation reſembles the fubliſtence of à ſlave 
whoſe ſervice has been bequeathed to any one, for the fubſiſterice of 
fuch flave reſts upon the legatee of uſufruct. If, therefore, the ap- 
propriation be to the poor, and the requiſition of repairs from them be 
impoſſible, (becauſe of the appropriation itſelf being ther ſole de- 
pendance, ) the repairs muſt be afforded out of the income ariſing from 
it. If, however, the appropriation be to ſome particular perſon, in 
the firſt inſtance, and after him to the poor, the repairs are in this caſe 
due out of that perſon's propert, (but he is at liberty to furniſh the 
means out of whatever part of his property he chooſes ) during his 


.» life; and in this caſe no part of the income is laid out it e be. 


„Arab. — meaning, "the wading a y habitable, by cxtivatin, if it be 
land; or by rebuilding, a if it be A 
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cauſe the roquiſtion from the perſon uo enjoys the benefit is in ſuch RY I 
inſtance poſſible, ſinoe he! is ſpecified-pad noi. It is to be under- A 
ſtood, howevet; that the repairs ard to be tnade but. of the property, 5. oy — 
only in ſuch a degree as may be requiſite to preſerve it in the ſtate in ray it in its 
which it was appropritited'-ifj alſoy/it Fall 40 ruin Lor an auge] it i 1 
to be reſtored' to the ſtate in Which it Was ap / becauſe the 
income of it as made over to.6thers, and was to be derived from it 
as in THA flate; and not ar in any ſuperior fates and as ſuch income 
is the right of him to whoſe uſe it is appropriatod, it is not lawful, 
without his permiſſion, to expeudd it in repairs to à degree beyond the 
original ſtate of the appropriation. Some are alſo of opinion that the 
{ame rule obtains where the appropriation is to the poor at large, and 
not to any particular individual, — that is tolſay, the income is not to 
be expended in repairs, beyond the original tate; of the appropriation. 
Others, allege that this. is lawful. The, former, however, is the 
better opinion; becauſe the income ariſing from an appropriation is 
expended in the repairs, of it only from the neceſſity of preſerving. it 


as it was, originally, and ket no ae Were foes what . at ven 18 
may aan for {0s purpoſe. % aki : 5(14, 106 i af's * 997 5 on 9 = 
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I»; a Rina 3 a Fry with this I that his. e The repairs 


any other perſon ſhall reſide therein during life, the repairs are in- 3 


cumbent upon him who has the tight to inhabit it, bteauſe he Who Ae 
enjoys the profit muſt alſo beat the ele. (as has been alteady ſtated;) Pre e 
and the caſe conſequently reſembles the ſubſiſtence of a ſlave WN] 
ſervice has been bequeathed ta any perſon by his maſter . If, theres 2 . 
fore, the per ſon in queſtion refuſe or neglect to repair the houſe, orbe m magifrrat 
incapable of ſo doing, from poverty, "the anagiſtrate muſt in this caſe jou, and. 
let it, and provide for the repairs out of the rent; and muſt retdry@ic furniſh the 
to him upon the repairs being completed ij bocduſe, by this means at- * 
tention is paid to the rights both of the approprator and of the perſon 
to whoſe uſe it 48 appropriated, ſiiice, if it ere not duly repaired, the 
tenement would 2 and the rights of doth would be conſequontiy 
Y'y 2 e ann. 


-= the oc 
t 1s not 
e to — 
er 


proprietor of the ſeed, in a contract of cultivation, who, if he refuſe 


and none can 
let the houſe 
but the ma- 


giftrate. 


Boon XV. 
deſtroyed; | the repair muſt therefore be provided out of the rent, 
in order that the rights of the ꝓarties may be ſecured. It is to beid- 
ſerved, however, that where the perſon to whom the article is ap- 


propriated refuſes to make the repairs, he is not to be compellad, becauſe 
the repairs would be at his loſs; his caſe being che ſame as that of the 
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to cultivate the land, is not liable to any compulſion, as the cultivation 


cannot be effected without the Joſs. of his property, namely the Seed. 


OFC TIN. Upon the occupant refuſing to make the repairs, 
it would appear that the magiſtrate ſhould not return the houſe to him 
after the repairs are completed; becauſe, as he thus aſſented to the 
deſtruction of his right, any attention to that is unneceſſar x. 

RepLY.—The refuſal of the occupant to repair the houſe does 
not argue his aſſent to the deſtruction of his right, as there is a doubt 
with reſpect to the motive of his refuſal, ſinee it is poſſible, chat he has 
refuſed merely on account of the expence te his Spee wm A 
therefore, 1 is not deſtroyed, becauſe of the doubt: | 
It is proper to obſerve that it is not lawful for the e to let 
the houſe, ſince he is not the proprietor. The magiſtrate, on the 
contrary, poſſeſſes a 41720 powers as ny the ich of the com- 


munity. T 
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194.9197 „l nnd ip 1 101191 42410. 


"TW buildings or entteriats of an been as A becheh da- 


maged or uſeleſs, muſt be employed by the magiſtrate in the repairs 


of it, where neceffary; and if theſe be not immediately neceſſary, he 
muſt keep the articles in queſtion until ſuch time as occaſion offers, 
when he muſt employ them in making the neceſſary repairs; as re- 


pairs are required from time to time, in order that the appropriation 


may be — preſerved, and the deſign of the appropriator an- 
ſwered. If the materials of the decayed. place be damaged ſo much as to 


render it impracticable to employ them in the repairs, (by the timbers 
being broken, for inſtance) it is incumbent on the magiſtrate to ſell 
them, and expend: the price in ſuch repairs: but it is not lawful-for 
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him to give them to the occupants, becauſe the timbers, ad ſo forth; 
are conſtituent. parts of the actual appropriation, i in which no perſon 
has any e N ng. —_ * the oo —_ Hoe to che 
une ah L 10. eth bis FS] att; 23 by: 
#20 23. e LW 44 Wd 2179) Mp N * 5 

15 Fen appropriate! an houſe (for tee) with! A reſerye of the Caſeof appro- 
income to his own uſe during life, and after His death to go to the N 
poor, this is lawful, according to Aboo Yooſaf. Our bucher retmarks the uſe mw 
that this is deemed lawful 'by boo Yoſef; but that; judgiiy from thie ring lifes 
opinion of Mohammed, it is unlaw ful; and ſuch 5 he opinion of 
Hilla Raue and Shafei reſpecking it. Some allege that the difference 
between Aboo Yooſaf and Wee upon this point is 6ctaſioned' by 
their difference of opinion concerning the neceſſity of conſignment; 
for, according to Mohammed,” the corifignment of the appropriation to 
the Moorwalee,” or procurator, is an effential, and Neu Re it is 
unlaw ful for the appropriator to reſerve the income to himſelf: ; 
cording to Aboo Yooſaf, on the contrary, this is lawful, as he 45 
not hold the conſignment to a procurator to be an eſſential. Others, 


again, allege that their difference upon this point is not occaſioned bß i N 


their difference upon any other point, but is merely an original dif- 
ference of opinion with reſpect to the prefent caſe itfelf. This 
difference of opinion between the diſciples ſubſiſts in every caſe, that 
is, whether the appropriator reſerve the uh or a part only of the 
income to himnſelf during life, and after his death to go to the poor. If, 
alſo, the appropriator reſerve the hole or part of the income from 
his appropriation to the uſe of his Am- Inulids, or his Modibbirs, during 
their lives, and after their deaths deſtine it to the poor, ſome ſay that 
this is awful according to all our "dodtdrs. ' Others, however, main- 
tain that, in this inſtance alfo, the above difference of opinion obtains: | 
and this 1s approved, becauſe his reſerving t the i Peer of to heir uſe for 
their lives is equivalent to his reſerving it to hit own uſe. The argu- 
ment in favour of Mabammed's opinion is that «pproprinticnt is a gra- 
tutous act, effected in the transfer of a property to Gop, 5 delivering 
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over tho thing apptopriated to a Mbojrualee ot ꝓrocurator: (for a transfer 
to the Almighty, wha is hiimſelf the proprietor of all things, although 
it bannot be effected aciuai y and exprejuly,: yet may be ſo dependantly;) 
and the reſerving of the whole or part of the income ariſing fromm it to 
his own uſe is repugnant to this, becauſe, the delivery cannot be 


made to, bimy/e(f, The caſe, therefore, reſembles the feſeryg of an 
\ 1 alms-giftyapdialle the reſerve. of a, part, of a, molque g gther 
Words, if a perſon. were. to afſign-certain, property to the ,poor, Nipy- 
xing at the fame time, that "his right in part of it hond continne, 


the alms. under ſuch. a condition are, uplawful ;—or, if the founder of 
a moſque ſtipulate that his right in a part of the moſque, ſhall conti- 
nue, this oppoſes the legality of the whole foundation ;—and 0 alſo in 
the caſe in queſtion. The arguments of Aboo Yog/af upon this point 
are threefold. Fiksr, the prophet. was accuſtomed, himſelf to con · 
ſume the revenue ariſing from what he had appropriated. Naw the 
uſe would not at any rate be lawful, unleſs the approptiator had previ- 
oully ſtipulated it for himſelf at the time of appropriation ; the pro- 
phet conſuming the revenue, therefore, argues that it is lawful for an 


appropriator to reſerve that to his own uſe. . SECONDLY, appropri 


| Wiſe in the caſe in queſtion.—TH1zps x, the, Fe. in appropria- 


ation implies the owner of a property deſtroying | his right in that pro 


perty by à transfer of it to Gap, under ſome pious intention, (as. Was 
formerly ſtated;) and ſuch being the caſe, where an appropriator reſeryes 
a part or the whole of the revenue ariſing from what he appropriates/td.his 
own uſe, it follows that, in ſo doing, he reſerves to himſelf a thing which 
is the property of GoD,. (uot that he reſerves to himſelf What! is hig gwns) 
and a perſon's reſerving to himſelf a thing which is the property, of 
Gov is lawful; thus, if a man build a caravanſera, or conſtruct a 
refervoir, or give ground for a burial - place, reſerving to Himſeſf the 
right of reſiding in the caravanſera, or of drinking water out of the 
reſervoir, or of 1 interment in the burial-place, it is lawful; and lo like- 


tion, is the performance of an act of piety; aud : piety, is , conſiſtent 
with. the, ercvmbance of a, FO, reſerving as revenue to his own 


3 6 uſe, 
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Tx the ppropriator reſerve to bia l tight of deere Hit 


he appropriates for any other lands,” at pleaſüre, it is awful, accord! 


ing to Aboo Yooſaf. Mohammed maintains that the appfopriation it 
{elf is valid, but that the condition reſerved. is void; becauſe the con- 


dition does not prevent am extiction of right of property; and 'the ap- 


propriation is oonſequently complete, becauſe of the extinctioi of this 


night; but the condision, as belag invalid, is void; in the ſame manner 
25 the reſerve of à right of change, in the foundation of a 3 


is void. 101 75. D 10 Fa ee +» 2113, 11 1 14 fIOY 11 #1 vip 
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Iz the bp pee 60 bittet a lt of Gr with 
reſpe& to his ap propriatioti, for three days, by faying (for inſtance) 
99 appropriate this houſe to ſuch and ſuch purpoſes, with this con- 
« dition, that T ſhall have 4 tight of option for three days; accord 
ing to Aboo Tooſaf both the appropriation and the condition are lawful. 
According to Mohammed, on the contraty, the appropriation. i null. 
Their difference of opinion upon this point originates in the difference 


of their docttiue reſpecting a reſerve "or the rewe of an appropria- 


tion to the uſt of the appropriator : fot as, accotditig to Ae Profap, 
an appropriatbr' may lawfully reſerve to his d tle; during life, the 
revenue ariſing from what his appropriates, it follows that he deetris- 
it lawful' that the appropriator reſcrve 4 right! of option for khree 
days, for the Pürpoſe of conſideratiott Mane, on the other 
hand, holds chat the pölſefffon of 'a Mfboruialkt or peoettistere 4% an 
elſential, e a reſerve of option prevents e axes beit 
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* As where Si ney' a S the OY of his property, 4 Ang 
We is as effectual with reſpect to him (here he 
neceſſarily reſerves Ne N INE ane RAID 


himſelf to poverty; in which 
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completely taken, it follows that, according to him, the appropriation | 
is void. An appropriation, moreover, is not complete without the will 

of the appropriator ; and as, where he makes a reſerve of option, this 
cannot be aſcertained, it, follows that the appropriation is void; and 
being once void, its validity cannot Ae be race by the, con. 
Fm We to operate; hne eee Pt we 


15 


— 4 ene - DIO 3 18G 300 bie / 97 qi. 9 
* a perſon appropriate laid | with adds of bis authority over 
It, it is lawful, according to.Aboo Tooſaf.——Our author remarks that Ka- 
dvoree has expressly declared this. Such alſo is the do&rine of Hil- 
ll: and it is, inderd, the generally received opinion. Hilal particu- 
larly mentions it in treating of appropriations. Some doctors allege, 
that if the appropriator particularly ſtipulate a reſervation of authority 
over the lands, this authority remains to him accordin gly; but not 
unleſs it be. particularly ſtipulated by him. Our modern doctors, 
however, conſider it as very doubtful whether this be an opinion of 
Mohammed, becauſe it is a tenet of his that delivery into the Tx of 
a procurator is eſſential to the validity « of an appropriation; and where 
ſuch delivery takes place, the appropriator can no longer poſſeſs y 
authority over it. According to the tenets, of Aboo Yooſa 9% J, on th 
other hand, the deliyery to a procurator is not an effential, and 7 74 
quently the authority remains with the appropriator, although he 


19 


| ſhould: not have ſo ſtipulated. What Was mentioned above, gan- 


s the opinion of Mohammed, that where the deliyery to a 

«« procurator takes place, the appropriator can no longer retain any 
£6 « authority. over the appropriation,” applies to a caſe. here the ap- 
— had not ſtipulated any reſervation of authority to himſelf at 
the it; — for if he had ſtipulated this at the time of making the ap- 
propriation, his authority i is-not rendered void by delivery to a procu- 
rator ; becauſe as his authority continues where he ſtipulates a right of 
authority. in behalf of another, it follows that, where he ſtipulates it 


in behalf of humſelf, it continues a Fortiori—The arguments in 
ſupport of the opinion of Aboo r Toe J (which is the moſt ge- 
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nerally- received doctrine,) are twofold: | Feuer; the procurtor 2 
enjoys his authority, only on behalf of the-/apptoriatar, in con- | 
ſequence of his reſervation; and it is impoſſihle that the appro- | 
priator himſelf ſhould: not be poſſeſſed ef any authority, at the fame. N 
time that another perſon. enjoys an authority held on bis behalf . "44 
SECONDLY, the approptiator ſtands in-a.nearer: relation, to what he, 
appropriates than any other, perſon, and it js couſequently proper that 
he poſſeſs an authority over it; in the ſame manner as where a perſon 
builds a moſque, in which caſe; the buſineſs. of repairing it, as well 
as the appointment of all the officers, &c.. appertains ſolely to him; 
or as where a, perſon emancipates a ſlave, in which caſe the Willa, $ 
pertains ſolely to a Sri MA nearer FIRM to che ſlave 
than ach p e \. \ 46D ters bc of Janne) 21 ft g- 
ht een Nb e Toy l er ewo 11 2 $ e 6 10 
Ir, A the Bes who makes this condition, (namely, 
a reſervation af anthotity to hirnſelf,) be a perſon of infamous cha- 
propriation out of his hands, from a regard to the intereſt of the poor: 
in the ſame manner as he is at libærty to ſuſpend the powers of an exe- 
cutor, Where he happens to be a perion of had character, from a re- 
gard to the intereſt af the orphans. If, alſo, an appropriator conſtitute 
another the ], or procurator, declaring that “ the ſovereign 
or magiſtrate . hall not take the approptiation out of his charge, 
yet theſe are at liherty to take it from him, here he happens to be a 
perſon of bad chataQer;-—becauſe, as fucks geciarathteriic cepugant to 
ne Hung wa gr. yen vender; eig; U mu 
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1 a perſon build a moſque, [his "right of property in it f ot e 25. 
tinguiſhed ſo lang, as.he;dogs not eee reſt of his pro- 
. You. II. pertys iy 
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founder, perty, or give general admiſſion to people to oome and worſhip in it; 
— 4. but as rite «os eee ek ant, 46 perſon, Kuen. 


The utter Gparation of it from the reſt of the e rbb e 
property is indiſpenſable, for this reaſon, that the moſque cannot 'be. 
come dedicated folely to God until that be effected: and the perform · 
ance of prayer in it is a condition; becauſe, as a confrgnment (ac- 
cording to Haneefa and Mohammed) is indiſpenſable, it follows that 
conſignment is requiſite in this way, ſmce conſignment muſt be car- 
ried into execution in whatever way may be proper to the nature of 
the appropriation, and the mode of confignment proper to à moſque 
is public worſhip ; or, the performance of prayer is a condition, be- 
cauſe as it cannot be conceived that Gop himſelf ſhould take poſſeſſion 
of a moſque, it follows that that which is the de/jgus muſt ſtand as a 
ſubſtitute for the rating poſſeſſion of it. It is proper in this place to 
obſerve that if a fingle perſon ſay his · prayers in the tnoſque it ſuffices, 
(according to one report from Hanega and Mobammed;) becauſe, ab it 
is impoſſible that a// men ſhould perform. their prayers in it, the cir- 
cumſtance of a ſingle individual performing his prayers is the condi- 
tion. It is alſo reported, from Haneefa and Mobammed, that the 
performance of prayer by a whole congregation is n neceſſary condi- 
tion, :becauſe a moſque is founded with a view to public uh ſbiß. 
Aboo Yooſaf maintains that the founder's right of property is deſtroyed 
immediately upon his ſaying 4 1 conſtitute this a mg/que!”'—becauſe 
he does not hold conſignment to be a condition, fiance according to 
him appropriation ſignifies a' we/inguiſhment: of right: an the part of the 
individual; the thing appropriated, therefore, appertains ſolely to 


Gop' merely in r . 
was before W e | 


F 
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Caſerof = | 4105 crect + building c two! ſtories, making n 
connefied ſtory a moſque, and the upper ſtory a dwelling, or vice 4550. —with 
vice. © the door of the moſque" towards the public road, and detach » 

mo ue 
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moſque from his own property [in the manner before deſeribed,] he! 
is nevertheleſs at liberty to ſell it; or, if he die, the moſque is an 
inheritance;—as the moſque does not, in this inſtance, appertain 
ſolely to Gon, beeauſe of the individual's) right in it ſtill ſubſiſting- 
This, however, is only where the dwelling has not been conſtructed 
merely for the purpoſes of the moſque; for if it have been con- 
ſtructed for the purpoſes of the moſque, (as in the great moſque at 
Jeruſalem,) the appropriation is abſolute. Haſan reports, from Ha- 
negſa, that if the lower ſtory be a, moſque, and the upper ſtory a 
dwelling, the former continues for ever.a,moſqe; becauſe a moſque. 
is one of thoſe. things which are deſigned: to continue in perpetuity, 
and an under ſtory anſwers this, purpoſe, better than an per ſtory. 
The reverſe of this is reported from Mohammed, becauſe reverence is 
_ indiſpenſably due to a moſque, and Where an upper ſtory. is con- 
ſtructed over .a- moſque, for the purpoſe either of dwelling in, or of 
letting out to hire, this, reverence cannot be. obſerved. It is recorded, 
alſo, that when Aboo Tboſaf went to Bagdad, and beheld the narrow) 
and crowded condition of the place, he held the appropriation to be 
lawful and abſolute in either caſe, that is, whether the moſque be in 
che /ower ſtory and the dwelling in the upper, or vice. venſa: but this GW 
he admitted, out, of er The ſame is mid anne edel 1199 
vden he went to R, for he pr an: ee. 
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ziving general admiſſion into it, ſill it does not ſtand as a moſque, 
but remains ſaleable and inheritable ;—becauſe a moſque is a place in 
which no perſon poſſeſſes any right of obſtruction; — and wherever a 
man has ſuch a right with reſpect to the ſurrounding parts, the ſame | 4 
muſt neceſſarily affect the place ineloſed in them :; this place, there- 
fore, Tn e e ae. 6 coed 
te irate armed word 2s n It 
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A moſque ean- 
not, in any 
inſtance, re- 
vert into the 


property of 
the founder, 


the individual, and appertains ſolely to Gov, | The reaſon of this'is 
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is reported fromm Mohammed that the center hall of a houſe, thus co 
ſtituted a moſque, cannot afterwards be given away, ſold, or inhe· 
rited: he conſequently conſiders it 46 ſtand as a nm/que;-and Abpe 
Togſæ is of the ſame opinion: - becauſe, as the perſon ãn queſtion 
was deſirous that this place ſhould become. a moſgur, aud as it cannot 
become ſo without! a road, or entranct into it, the road is nn 
N . n in the eee as in a caſe of n 
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| 15 a "ber b ere Ws for the purpoſe of Gee a 
moſque, he cannot afterwards reſume or ſell it, neither can it be in- 


herited, becauſe this ground is altogether alienated from the right of 


that all things whatever are originally the property of the Almighty : 
when, thetefore, the individual relinquiſhes his riglit in the ground, 


it reverts to its original Nite, and his power over/it terminates ; in the 


ſame manner as a maſter's po er over à ſlave — in coniſe- 
n be FARAH and ounnot be N at tl 
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I we bre which's d de l. Wanken become deſerted 
or uninhabited, infomuch that there is no farther uſe for the moſque, 
no perſon coming to worſhip therein, ſtill it continues to ſtand a8 a 
moſque (according to Abv9 Teofaſs) and does not revert to the founder 
becauſe, as he had put it out of his own poſſeſſion, it cannot again 
become his property. Mohammed alleger-that the moſque again be- 
comes the property of the founder, or of his heirs, in eaſe of his de 
ceaſe; becauſc he had erected it for the purpoſe of public worſhip ;''and 
as that has oeaſed, the moſque is id the fame predieatnent with'the 
materials for buildiug a meſque : In other words, if there be no 
farther occaſion for materials {ſuch a8 bricks and o Perth!) deſigned 
for the erection of a moſque, they revert to the founder, and ſo alſo 
in the caſe in queſtion. This, were, iA Sete Bad G 0 
not accord with the doctrine of Ab Tooſaf, for he holds that where 


there is no farther -occafion' for thoſe Materials in the oonſtruction of 


this 9 they muſt be carried $0 anther. 
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Ir a perſon conſtruct a reſervoir for public ule, or js carguanſera Cie 
for travellers, or erect 2; houſe upon the infidel frontiers. for the ace 
commadat ion of the Muſulmas: warriors in their, exe 


of property, there is not: extinguiſhed until the 'wagiltrats. iſſue, 3 
decree to e ee termination of the proprietors.night. 
takes place in this inſtance, inſomuch that he may {hill law fully con- 
tinue to uſe thoſe things, (by reſiding in the houſe or Ribat, or dtinx: 
ing water out of the reſervoir, or interring in che bugial Place.) It is. 
therefors.requiſite either hat the magiſtrate, iſſue a;decree, in order 
to complete the alienation, or that the founder himſelf refer the ap- 
a to his deceaſe, in order that it may ſtand ad a begwe/t, and 
become abſolute upon that event; —in the ſame manner as in the 
caſe of an appropriation made to the uſe of the per. It is otherwiſe, 
in the caſe of a moſque, becauſe in that inſtance no tight of xſufruct 
remains to the founder, as the moſque appertains Ve to Gop inde- 
pendent of any magiſterial decree. - All that. is here ad is ac- 
cording, to Haneefa. Alus Tooſaf is of opinion that the jp 
acht of, property ceales.0n, the. inſtant. of hiring! J have. made. | 
« this for ſuch and fuch. purpoſes,” (of repens HAPs, I lo 
forth,) becauſe with him it js.a,vyle.tþat appropriatiod is abſglute, f 
that conſignment is not 2 condition of it. maintains th . 

as ſoon as. People drink water out. of the, reſervoir, or gnter the, Gone, 
vanſera, or warriors. take up their, reſidenee in the, Riade, or inter- 
ment takes place in the buryingt ground, the proprietor's right. i 5 
tinguiſhed 5. hecauſe conſignment (which he holds to be 2 conditign) 18 
cſtablſhed by ſuch acts, as che c Ent of any; thing Myſt by made 
in the woe proper.to. that. thing, It is, fuffigient allo, (according to 
bim, ) if kbeſe acta be performed by, 95.99 ith xelpet to, only, 3 a. 
indvidual; herne as, the Vat, gemi) .cannct, cagage in thoſe 
aQts, regard muſt neceſſarily be had to them as performed in any ſingle 


inſtance, Wells paar as alſo ſubjeR to the fame rule. 
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ons, ( hich commuity at 
13 termed. a Nihat.) or dedicate, ground, as 4 9 5 place, his right. r- 
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tions may be 
conſigned to 


.- — place, appropriate it to the accommodation of the poor, or mendicants, 


tate. 


a F „ or procurator, ſuch conſigument is approved, becauſe the 
procurator is in the character of a deputy, and the act of the deputy is 


APPROPRIATIONS.) B xv. 
I, in the caſes laſt recited, the founder  confign/ the article to a 


the act of the principal. With reſpect to a moſque, indeed; ſome ullege 
that the delivery of it to a procurator is not a complete conſigtiment, 
becauſe there is no buſmeſs for a” procurator in a moſque. Others 
again ſay that conſignment! is eſtabliſhed, as it is neceflary, in a moſque, 
that there be ſome perſon to keep it in order, and lock up the doors; 
the conſignment of a moſque, therefore, to a procurator, is approved, 
Some alſo aſſert that a burying-ground is conſidered in the fame light 
as a moſque in this particular, becauſe the procurator of a durying- 
ground is an office not in uſe. Others, again, maintain that it re- 
ſembles a reſervoir, or caravanſera ; if, therefore, it be delivered to a 
procurator, conſignment is eſtabliſhed ; becauſe mn * Ne 
W re fort, ee Flat 2 0-018 f 
1: 17 | e118 37157 02 agar 
"Ir a man, bavidg's vous M Merca, ace it to the ** 
modation of pilgrims, or, if a perſon, having a houſe in any other 


or, having a houſe upon the frontiers, "dedicate it to the accommoda- 
tion of the Muſſubnan warriors and their cattle; or dedicate the reve- 
nue from his lands to the ſupport of the warriors in the way of Gobꝰ, 
arid make over or conſign thoſe houſes or lands to the prince, (who 
is im powered to act in thoſe particulars,) ſueh conſignment is lawful. 
If, therefore, the perſon in queſtion be afterwards deſirous of revoking 
his appropriation, he cannot lawfully do ſo, for the reaſons" before 
alleged. The revenue ariſing from the lands, however, is awful to 
the poor only, and not to the rich: but the uſe of any of the other 
articles (ſuch as reſiding in the caræuamſera, or drinking water from 
che well, fountain, or r referwor,) are l to rich and por alike. 
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The reaſons of this diſtinction are twofold. Fixer, people in general, 

in the appropriation of a revenue, intend only the relief of the needy, 
whereas, in that of the other articles, the accommodation of rich and 
poor is equally SeconDLY, the articles of drink and lodg- 
ing ar requiſite, equally, to the rich and to the poor; but in the 
article of pecuniary aſſiſtance the rich are not neceſſitous, on account of 
their wealth, whereas the ra are neceſfitous. ; | 
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B O O K XVI. 
Of N A L E. f 
Definition of DEE VA, or ſale, in the language of the Law fignifies an exchany 


dt og of property for property with the mutual conſent of the parties. 
Shirra ſignifies purchaſe. The ſeller is termed Bdyee: the purchaſer - 


Mooſhterree: the thing ſold Meobea: and the price Simmin. 


*. , e Introductory. 
Chap. II. Of Optional Comditions.- 
Chap. III. Of Option of Inſpection. 
Chap. IV. Of Option of Defect. 
Chap. V. Of invalid, null, and abommable Sales. 
Chap. VI. Of Alla, or the d ſalution of Sales. 

Chap. VII. Of Sales of Profit and of * 

Chap. VIII. Of Riboa, or Uſury. 

"Chap. IX. Of Rights and Appendages. 

Chap. X. Of Claims of Right. 

Chap. XI. Of Slim Sales. 
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SALE is completed by declaration — tte pdnds of. __ 
ys firſt ſpeaker, of the contracting parties, being termed the-declaras > aac 4.1 
tion, and that of the laft ſpeaker the acceptante. Thus, if Zeid ſhould Oe 
firſt ſay to Omar © I have ſold to you. a particular artiole belonging to 
me for ten dirmt, ard Omar ſhould then ſa y have bought 
that article belonging to you for the ſaid price the ſpeech of Zei 
is in that eaſe termed the diciaratiun, and that of Omar the acceptancr. 

If, on the contrary, Omar ſhould firſt ſay to Zeid . I have purchaſed 
« a particular article belonging to you for toii dirmi, and Eeid ſhould 
chen ſay ( Thave fold the ſame to you/ for the ſaid pride, the. ſpeech 
of Omar 3s in this _ Fargo the declaration, and that 3 . 
W furt Kan bed alt ede 0:3, 9311915194 | | 
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Sale is con- 
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Ir i is a e condition that he S hat een expreſſed ei 
ther in the 
expreſſed in the preſent or preterite tenſe. indicative; for if either prereriteorthe 
be expreſſed in the, imperative or future the contract is incomplete. Ps r 
Thus, if the ſellef ſhould ſay to the pufchaſer, ( Buy this article be- | 
4 * longing to me for ten dirgis,” and the, purchaſer reply, ** Lhave- 
bought the faid article for ten dinms, or, if the ſeller ſhould "op 
I have ſold. this article to you for. ten dirms,” and the purchaſer 
reply 1 will purchaſe che Gaid article tor ten . 0 Ink Wan 
«le would N e 5 10 * 10 | Bt | 
1 * 76 4 1 1 1 | | | 
I.rł is b ee eee e cle veftabiſhed. or 2 
by the words, 94A have bought,” ot 7 have ſold;” ſo alſo is it eſta- Sued to 
liſhed by any other words expreſſive of the ſame meaning; —as if — 
either of the parties, for inſtance, ſhould tay „Jam contented with ing. 
this price,” of **] have given you this article for a certain price, or 
** Take this article for a certain price; ” becauſe, in ſale, regard is 


had to the Spirit of f the « contract, and the particular uſe of the words LY 5 | 


bought and ſo ſold is not required ; whence it is that ſale may be contracted. 1 *— 
ſimply by a Tadta, or val, ſurrender, where the ſeller Sives the, +4520 16 
article ſold to the:purchaſer, and the purchaſer in return gives the 
price to the ſeller, without the interpoſition of ſpeech. Some have 
Vox. II. LY” TY NES alleged 
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25 making the Gecliration'? 1s at mod to moo frond 1 it. 1 5 
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made * 


aten. ſtrue IMG as limited to a | part of the merchandiſe Abe 


| lation to things of /mal/ value; but not otherwiſe. It is; however, 


2s it was before declared to be a neceſſary condition "that" both 


_ felves a declatation, but merely indicate the exiſtence of a declaration 
in the preterite tenſe as if the ſeller had firſt ſaid 4 have ſold this 


| s conſequent to the Acne. Fo 


| other, that 6ther has the power of ſuſpending his accegtande or fe. 


_ meſſage or letter. 


„% A „ Bodx XVI 
alleged that this mode of ſale by a mutual furrender is valid with re- 


etein that Ele br > manner is aft ic ever ne ee u. 
bliſhes the mutual conſent of the parties. 8 

OsJ8cT1oN. It would appear that the GMs; as chal above to be 
rendered complete by the words Tate tbit, &c. is nat valid, 


declaration and erer 
tenſe indicative, and neither of them in the imperative. 3 
RTL Y. In this caſe the words Tate, &c. are nde W 


thing,“ and were then to add Take this, $ &c. for the command 


” 
= £ + ® 1 


* b 1 . 
„ 
„ „ 


Ir either of the ne make a  deeliitiongit is in the power & | 
the other to withhold his peceptance or refuſal until the breaking up 
- of the meeting; and this power is termed the option' of acceptance *. 
The reaſon of this js that if ſuch a power did not reſt in one of the 
| parties, it-muſt neceffarity follow that the ſale would take effect with- 
out his-confent. It is'td be obſerved, im this inſtance, that as the de- 
claration is not of itſelf efficient to complete the contrgE, the perſen 
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Ir either che werbe Ale odd tend A letter of ae ts * | 


deen until ho leave the place*or meeting: where be received fuck 
a | nr; „ e 

Ir the purchaſer make a declaration of his alen of merchan- 
dife at a particular price, the feller is not in that caſe entitled to con- 


bbs, * Arab, Vi 
21140 kg 1 «1 TE. 


Boox XVI. ST al 1M Þ#.. 
rate proportionate to the deelaration for the Whole; —and, itt the firns) dag, ., 


manner, Ha Ser ould) ane x Maler Geclafa dad, ure purcbafer u 4 
not at liberty eo eonſtrue His purchaſe after that” manner zu-beeuuſe ga, 
this is a deviation from thie terms' proffered; and allo becdüſg the de- 
clarer has not expreſſed his affent thereto. If, however, the perſon . I 
who makes the declaration ſhould ſpecify a particular rate, oppoſed cular rate or 
to particular parts of the merchandiſe, the acceptance may be limited. N 
Thus if a perſon ſhould. ſay I will ſell this heap of grain for” tet .. 
« dirms,” the purchaſer, if he declare his acceptance, is not in that 

caſe at liberty to limit his purchaſe to þaJ/ the grain for five :e: 
whereas, if the ſeller ſhould ſay . T' will ſelbthis grain at the rate 99 


« ons man” for a 'diqm;" the-purchaſer,” after b n Ls acht... 
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Ir either a ſeller A mend Wer 3 If the e 
parties quit the place oy any acceptance be expreſſed, the declara- 2 
dan ane 2 47 cb dx, ba, „ ne 

-9; Fi 90% 214p 0) 1200123823 eg al) e null. 

Wbt — and aceeptanee ate abſolutely expreſſed, Declaration 
without any ſtipulations, the ſale becomes binding, and neither | 
has the power of retrafting unleſs in caſe of a defet in the 
their not having been, inſpected. According to Shafet, each of ihe 
parties poſſeſſes the optian gf the meeting#,—(that/ ia, they are ech 5*0!08- 
liberty, to r̃etract until the meeting break dp and à ſeparation; take 
Fhee.) becauſe,of a ſaying recorded of the ,praphet. “ The buyer avid — 
by ſeller has each an option until they ſeparate.'! ar laden acprecthed e 
the difſſolutioh of the contract, after being cahfirmed by declaration Me: 
| and. acceptance, is an injury to the right of one of the parties; and 
ee ee. to b eee nen 
| n topo 142 bacitrad qllour 
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Ir, at the time of conclulig e 1 of ale, either 1 22 
ehandiſe, ee be preſent l ee. 
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not valid. 
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A ſale — 
entered into, 
either for 
ready money, 
or with ſpe- 
cification of a 
| promiſed 
time of pay- 
ment, 


The. price 
mult be 2 
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the ſeller ſhould ſay I have ſold this wheat to you for theſe, drm,” 


or the purchaſer, With theſe dirms now preſent I have purchaſed 


© 4 ſuch an article belonging to you,“) in this cafe the ſale is valid, al. 


dbough neither the quantity of wheat, (ſuch as.** /o many loads,” for 
inſtance, ) nor the amount of the money (ſuch as . %% ma dirnis”) 
be mentioned; for the reference made to them is ſufficient to aſcer · 
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155 at iche time of concluding the A0 the: Sn of''drendes 
bs not preſent, ſo as to admit of being referred to; in this caſe the 
general mention of them, without a ſpecification of the numbers, or of 
the quality, is not valid; (becauſe the delivery of them on the part of 
the purchaſer is requiſite; and as the general mention of them would oc- 
caſion a contention between the purchaſer and feller, (the one wiſhing 
to give a fe- and of à bad quality, the other inſiſting! on a greater 
number and a better: quality,) the delivery would therefore become 
impracticable. (It is here proper to obſerve that every ſpecies of un- 
Cer which tata an n of contention is invalid, in a a 
contract of fue.) * M10 21 nor 
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1 ArsALE is valid either for ready made or for a future payment, 
provided the period be fixed; becauſe of the words of the Keran, Ab- 
©<$0LUTE SALE Is UAWBUL;* and alſo, becauſe ther is a tradition d 
the prophet Having purchaſed a garment from a Jet, and -profifing 

to pay the price at a fixed future period, pledging. his coat of mail for 
the performance of it. It is indiſpenſably requiſite, however that 
the period of payment be fixed, as an uncertainty in this reſpect might 
occaſion a contention, and be preventive of its execution, ſinet the 
ſeller would naturally demand the Rn of the price e the 
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l would defire to defer it. 


+. 


ek 35 77 iy 1 110! if N Vo wv ends if 1407 If 7 45 13 * a 
a payment of me! in an abſabute _— 
| as 


CO Ripul 


auth... R .o 


© £& 6 . 


Cakrieit 8 A E FE. 


(as if a perſon ſhould ſay % I habe ſold this Gt le (His t,) is valid; 
provided however that all the different ſpecies of dirms be of the 
ſame value: and in that caſe the purehaſer is entitled to pay the price 
in any of the ſpecies he pleaſes I the different ſpecies of dirms be of 
different value, the ſale then reſts upon that which is moſt generally in 
uſe. If, however, the'different ſpecies be of different! values, and it 
be impoſſible to aſcertain the one of moſt common uſe, the ieee 
expreſſion of dirmt in this caſe renders the ſale void, becauſe the price 
being thereby rendered uncertain, a contention muſt neceſſarily en- 
ſue: ſtill, however, if the parties chooſe to remove the cauſe of cou. 
tention by voluntarily fixing the rate, the ſale is valid. 

SIG: Tuo x ity ay aht ange 138 111 "2110 42d . 149 11 
1 is lawful to fell 2ohcat; br other kinds of grain, either dy means 
of meaſures of capacity, or by oonjecture , provided it be in e- 
change for a different kind of grain; betuuſs the prophet has ſaid, 
« Sell any thing that is mvexchange fora "different lind in dubuſſor ver 
manner you pleaſe and without regard tb quality;” and alfo, becauſe 
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rate. 


git en vis} & 
15105 : 3 J. 
fs: Os T ie 
: gl 7 3 q 
104 TC Bae, 
2 i — N 


Onda maybe 
ſold 7 


— tp 8 


the uncertainty in this caſe proves no bar to its delivery. It is not law - 


ful, however, to ſell grain in exchange for the /ame kind — on 
g; becauſe this is of an ufurious nature. 
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Th is lawful, in fals; to uſe the n meaſurt bf 4 a e veſſel, i DEE _ 


which the exact capacity may * be aſcertained, or the weight of a 
particular” ſtone, the exact weight of Which is not aſcertained; ;—be- 
cauſe the uncertainty in this caſe* cannot be productive of contention, 
ſince either of theſe inſtruments of eftimattion' may be uſed and the 
delivery take place immediately after ;; and it is not probable that the 
veſſel or ſtone ſhould' be loſt or ed. in the interval between the 


meaſurement! and the delivery, the only caſe in which A contention 


could ariſe. A meaſurement of this kind; however, is not allowed in 
K COIN ht is, where * Wen and the merchandiſe 
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 deliveredafterwards,) becauſe in ſuch. caſe-there is a probability of the 

veſſel, or ſtone being, loſt or deſtroyed, during the long interval that 
takes place between the concluſion, of the contract and the delivery of 

the goods; in which caſe, as tho parties had no other oriterĩon (d 


S L EK Bob XVI. 


the exiſtence of the ſtone, or veſſel) than their ey2-/ight to judge from, 


à contention might after wards ariſe: as to the fixe or eig li of the 
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113 Is ia ſell xz heap of grain, by PE Fry bave 5 
+4, heap at, the rate of one dim for every Mafers v, in this caſe (ac. 
cording to Haneefa) the ſale takes place in one Kafers only; not can 
it extend beyond that quantity, unleſs the {eller ſhould explain, in 


du tho ſame meeting, the ſum of the Kgſcev is. The two diſciples are of 


opinion that the ſale of the whole is valid in both caſes» Theres 
ſoning of Haneefa is that it is „e e to extend the fale.tothe 


removing the uncertainty reſts with the 


and a ſale ex- g 


3 
a 10 x50 
tity, in this 


price to be received are in chis caſe e it muſt therefore be 
conſtrued. as exiſting in one Kaſees, the only aſcertained quantity. 
It is rendered valid, howeyer, with reſpect to the whole quantity, by 
the removal of the uncertainty, — that is, by the ſeller either ex- 
plaining the zora/, or aſcertaining it by meaſurement during the 
meeting. The argument of the two diſciples is, that the power of 

parties; and that the ar- 
zamty, in this caſe, ought not to be deemed a bar to the validity of 
the ſale; in the fame anger as it is not, a bar Where a per ſon fell 
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ce dirm for each, the ſale in that caſe is altogether. invalid, —in other 
n it is not 11. even to 2 to Kaye) 
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and in the ſame tnanner, the ſale is altogether invalid if a perfor ſell 
cloth at the rate of one dirm the yard, without explain ing the number 
of yards; and the ſame of every other article, ſuch as wood, pos, 
the like. The two diſciples are of opinion that, in all theſe cafes, de 
the ſale is valid with reſpect to the unh quantity ; becauſe the re- 
moval of the uncertainty is in the power of the-parties;' and alſo, 
becauſe ſuch uncertainty does not prevent the validity of this ſale; 
25 is demonſtrated in the preceding caſe. The arguments of Ha- 
neefa'in ſupport of his opinion ate alſo the ſame as thoſe advanced by 
him in the preceding caſe in which, however, he has admitted the 

validity of the ſale with reſpect to one Kaſtes of wheat,” becauſe all 
Kafeex's of wheat being the fame, no contention can ariſe in łhe 
delivery of it, —whereas, im the cafe in queſtion, the different artieles 
comprehending in themſelves . dr w. che wee 2 _ _ 
be contention. aun j, YOON 
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condition of the heap amounting to one Hundred 123 5, and it fall wort, the 


be afterwards difcovered to fall ſhort of that amount, iti this caſe the 2 

purchaſer has the option of either taking the actual amount, at à rate ut it, or 
proportioned to the terms of the contract, or of utidoing the contract wg, C. 
entirely; becauſe a breach of the terms takes place before the deed is 
rendered complete, ſince, in order to render the deed complete, it is 
neceffary that the actual Ry ſtipplated be taken poffefon of. N 
lf, on the othet hand, the Heap be afterwards" found to gn) 411 but, if it ex- 


exceſs beyond the ſtipulated'amount,) tlie fle is valid with reſpect” 
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way, is ahbe 


the amount of the one hundred Kafees's, and the exceſs continues the 1 \, 


quantity 


property of the ſeller; becauſe the ſale is reſtricted to a ſpecific quan- gained for. 
tity; and the excefs is not included in dhe GENS IEEE ann 
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* he. hundred Anu, on condition vf its tneaſuring dan hündüed yards 
fall ſhort, the aud a deficiency afterwards appear, the purchaſer has in that caſe the 
e option either of cancelling the bargain entirely, or of taking the ground, 
als it, 5 or cloth, thus defectivt, at the ſtipulated price; for the Tpecification 
nin: 0 of yards is a mere deſcription. of the length and: breadth ;/ and 9D part of 
the price is oppoſed to the deſcription of the \wares;—in'ithe| ſame 
manner as in caſes with reſpect to animals ;-—11: other words, if a 

perſon purchaſe a goat, which: afterwards appears to want an ear, he 

would have the option of taking the defective goat for the price ſtipu- 

lated, or of undoing the bargain: but he would have no right to dimi- 

niſh the price on account of ſuch defect, becauſe no part of the price 

is oppoſed to the car in particular, ſo as to tadmit of any fixed dimi- 

nution on account of its deficiency ;—and ſo alſo in the caſe in queſ· 

tion. It is otherwiſe in the preceding caſe, relative to iubeus; be- 

cauſe there the deficiency comes under the head of the quantity and 

not the deſcription of the wheat; and the price being oppoſed to 

quantity, a proportionate diminution is accordingly. made from it. 

Still, however, the purchaſer has. the option of. undoing the contract 

if he pleaſe, on account of the difference from the terms; his conſent 

but fi a having been giyen to the purchaſe of one hundred Kafeez's.,,.If, 
A the 1117 ale, however, the ground or the cloth ſhould, prove larger than the deſcrip- 
the wan tion, in this caſe the exceſs becomes the property of the purchaſer, 
* for. and no option remains to the ſeller, becauſe (as, has been already ex- 
plained) the ſpecification of yards relates merely to deſcription and not 

to /ubiance. The caſe, in ſhort, becomes the flame, as. if he had 

ſold a fave jon the . of bis being bete but W after- 
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If the quanti- 1 a 72 ſella piece, 6k; cloths by ray 2 L have ld thi 
Pete % * piece of cloth, which meaſures one hundred yards, at the rate of 
_— ee Sn dirm for each yard,” and a deficiency ſhould afterwards ap- 
to ſubtaxce, Pear, in this caſe the purchaſer has the option, either of taking it, 


the purchaſer With a Proportignal deduction from hg; price, or of diflolying 5 
contra 


Nb 
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contract entirely; becauſe, although the ſpecification of yards comes 
under the head of deſcription, yet in this caſe the yards are conſidered 
as relating to the ſubſtance, the ſeller baving oppoſed the. price to each 
of them, which renders each (as it were). a ſeparate piece ꝙ c/ath. 
Beſides, if the ſeller ſhould take the defective quantity at the rate pro- 
poſed for the whole, it would follow that the terms of the contract 
(namely the payment of one dirm per yard) did not take place: —if, 


369 
kund to or 
undo the bar - 


gain, whether 
it 222 or 


all Sport of | 
the amount | 


on the other hand, the amount of the cloth exceed one hundred yards, 
the purchaſer has the option, either of taking the whole, at the rate 
of one dirm for each yard, or of diflolving the bargain ; for although he 


he has an adyantage in the receipt of more cloth than he had con- 
trated for, yet this being tempered with a loſs, in the neceſſity it 


lays him under of paying an. additional ſum, he is therefore left at 


liberty either to abide by the e on theſe ee, or to 
undo it. f 


Ir a perſon purchaſe ten yards of a houſe or bath meaſuring one he ws ers 


hundred yards, ſuch purchaſe is invalid, according to Haneefa, whe- 
ther the buyer may or may not have known the meaſurement of the 
whole houſe. The two diſciples maintain that it is valid. If, on the | 
contrary, a perſon putchaſe ten ſhares of a houſe or bath, containing 
one hundred fbares, it is valid, in the opinion of all our doors, The 
argument adduced by the two diſciples in ſupport of their opinion i is, 
that ten yards of a houſe of an hundred yards in capacity are in fact 


the fame as ten ares out of an hundred ares. Haneefa, in ſupport 
of his doctrine, argues that a yard, in its original meaning, is a ſtick 


ſpecific num- 
ber of yards 
of a — 


HP not the 
ſale of a /hare. 


applied to th 2 75 of meaſurement; but it is alſo uſed to denote 


the thing mea and the thing fo meaſured muſt be relative and not 
an abſftraf idea of 1 the mind, ſuch as a Hare: now it is impoſſible, in in 

this caſe, to render ſach yards relative, ſince there exiſts an uncertainty, 
25 no mention is made of the particular Ade of the houſe from which 
they have been meaſured; and ſuch uncertainty would occaſion con- 
tention between the parties. It is' otherwiſe with reſpect to ſhares, 
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for theſe are abſtract ideas of the mind and not undefined relatives; 

and although, of conſequence, an uncertainty exiſt with reſpect to 

' them alſo, yet ſuch uncertainty cannot occaſion a contention, "ſince 

the poſſeſſor of ten Mares of the houſe may either enjoy them indefi- 

nitely, or may receive his ſhare according to the mode Eren in 
the diviſion of Joe property. | 


The purchaſe Tp a perſon purchaſe a package containing cloth, on Gade 
of cloth is Of there ing ten Pieces in it, and it afterwards appear that there 


mul bin co, are nine or eleven pieces in it, the ſale is invalid, becauſe of the un- 
rr certainty, with regar@ to the price, in the one caſe, and to the mer- 
— chandiſe 1 in the other; for in caſe of there being nine pieces, as the 
Go price of the piece wanting is unknown, that of the remaining nine is 

| of-conſequence alſo unknown; and where, on the other hand, there 
is one too many, it is unknown which are the ſpecific ten that qught 

22 me to be delivered. If, however, the ſeller ſhould explain the price of 
mag ſpecify each piece of cloth, and there be zoo few, the ſale is valid; but the 


— — purchaſer has the option of undoing it if he pleaſe; whereas, 


tee. of there be too many, it is invalid, becauſe of the uncertainty with 


reſpect to the goods, as it would be impoſſible to aſcertain the 
particular ten that are included in the ſale Some have ſaid that in 
caſe of deficrency alſo the fale is 7 W to — 1 
191 this is unfounded. 


A fale is null | Þ a POP ſell two pieces of cloth, on i the condition of their bag 
deter of Herdtee, and one of them afterwards prove to be Murwallee*, in that 
= alle. caſe the ſale is completely invalid, that is, does not hold good even 
_ wh reſpect to the true one, although the ſeller thould have ſpecified 
the prices of both; for when the ſeller joined together both pieces in 


the declaration of a ſale of Herdree pieces, he, as it were, eſtabliſhed 2 
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condition.that the purchaſer ſhould accept a aſe of PIETY ke whic ch. 
being a falſe condition the fale is therefore annulled, | 


4 


I a — a piece of cloth, on the condition . Caſe of the | 
furing ten yards, and at the rate of one dirm for each yard, and the derben 
meaſurement afterwards prove to be ten yards and a half, or nine * ſo much 
yards and a half, in this caſe the purchaſer (according to Haneefa) T7 
muſt pay ten dirms in the fig inſtanoe, and nine in the /econd;, ſtill 
having the option of undoing the cantract if he pleaſe. Aboo Yog/af 
alleges that if the purchaſer chuſe to abide by the contract, he muſt 
pay eleven dirms 1 in the fr inſtance, and ten in the ſecond. The 
opinion of Mohammed is, that in caſe the purchaſer chuſes to abide by ._ 
the contract, he muſt pay ten and a half dirms in the firff inſtance, and 
nine and a half in the ſecond; becauſe the meaſurement of a yard having 
been fixed at one dirm, it neceſſarily follows that ha a yard muſt be 
rated at half a dirm. The reaſoning of Aboo Too/af is that as the price 
of each yard was fixed at one dirm, it follows that each yard becomes. 
virtually a diſtin& piece of cloth; and as one of theſe proves defeQtive,. 
it follows that the-purchaſer has the option either of undoing the bar- 
gain, or of taking the goods according to the terms of the contract. 

The arguments adduced by Hameefa in ſupport of his opinion are, that 
the ſpecification of yards is conſidered as referring to the deſcription, 
and not the real quantity of the thing, excepting only where the 
price of each given meaſurement 1s ſpecifically ſtipulated as a condi- 
tion of the contract. Now as, in caſe in queſtion, the rate is 
oppoſed to each complete yard, but to any ſmaller quantity, it fol- 
lows that ſuch ſmaller quantity muſt be conſidered as remaining in 
its original form, —that is, as applying merely to deſcription, and 
therefore cannot involve an additional payment. Some have obſerved _ . 
that in coarſe cotton cloths, of which the extreme and interior parts * | 
are of a ſimilar texture, it is not lawful for the purchaſer to take any - | 
exceſs beyond the terms of the contract; as ĩt may be cut off and re- 
ſtored to = ſeller without any injury to the piece, in the manner of | 
\ B bb 2 ö things e 
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things eſtimable by weight; and hence the net deem. he wing 
to ſell even a finge yard Oh Rp. lit zu Hine 5 


In the ale of oY a perſon ſell the place of his abode (in other words, his houſe) 
2 the foundation and ſuperſtructure are both included in ſuch ſale, al- 


— though they may not have been ſpecified by the ſeller; becauſe they 
both in- are comprehended in the common acceptation of the term; and alſo, 


Oy becauſe, being joined to the ground in the nature of OR theys are 
confidered as dependant . of 1 *. Seh beg, 


7 


Ta uy ſale of In a fale of Jand, the trees upon it are merle 8 oat 


upon it are not ſpecified, becauſe they are joined to it, in the ſame manner as 


__ foundation and ſuperſtruQure'i in the Ry ugh mich 
but not the Ix a cate of ground, the grain chen growing on. it is not ell 
. unleſs particularly ſpecified by the ſeller; becauſe it is Joined t the 
ground, not as a fixture, but for the purpoſe of being cut away from 
it, in the ſame manner as goods of any kind which ny have' been 
placed upon it. | 
2 f So alſo, if a perſon ſhould fell a tree on which 2 2 growing, 


4 hy a7 the fruit belongs to the „eller, unleſs it had been ſpecifically included 
| included: in the fale; becauſe the prophet has ſaid <6 Va perſon ſell a DATE tre 
<< with fruit upon it, the fruit belongs to the ſeller, unleſs the pur. 
„ chaſer ſhould have ſtipulated its delrvery to him as a condition 
% /ale.” Beſides, although the fruit be, in fact, a part of the tree, 
yet as it is intended to be plucked and gathered, and not to 
jet be ſuffered to hang on the tree, it is therefore the fame as grain. 
chaſer waſt It is to be obſerved, however, that in the ſale of a tree with 
OBEY fruit, or of ground with grain upon it, the ſeller muſt be immediately 
Way. deſired to clear them away, and deliver, the property to the purchaſer; 


becauſe, | in theſe caſes, the property of the purchaſer and ſeller being 
10 implicated 


© 
* 
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implicated together, it becomes incumbent on the ſeller to clear away 


what belongs to him; in the ſame manner as if he had placed any f 
his goods upon the ground, in which caſe the clearance of them 


would have been requiſite.  Shafei maintains that in both theſe 


caſes the grain and the fruit muſt be ſuffered to remain until they be- 
come ripe, becauſe there ought to be a period ſtipulated for the de- 
livery of the things ſold, and that period ought to be extended to the 
complete growth and maturity of theſe vegetables; „ in the ſame 
manner as in the caſe of a, leaſe of ground, where if, at the expira- 
tion of the leaſe, the grain on the ground be green, it is ſuffered to 


remain until it ripen. Our doctors, on the other hand, argue that 
the obligation is the ſame on a leſſee; and if he be permitted to extend 


the leaſe on aceount of the unripeneſs of the grain, he muſt, however, 
pay additional rent for it, which is a ſubſtitute for the delivery; 


the /ubſitute is in effect the ſame as the thing illi It is to be ob- | 


ſerved that in- the fale of à tree, the fruit is not included, whether 


it be of an appreciable nature or PTY unleſs, it be ſpecially "is th 


mentioned. 7 10:11 Fes 


Ir a perſon ſell a piece of BRED in which 1250 Wo 7 Fol 
but of which the growth. has not appeared above ground, in this caſe 
the ſeed is not included in the ſale. If the apparent growth ſhould 


have taken place, though not in ſuch a degree as to render the vege- 
table of any value, in this'caſe there is a difference of opinion. Some 


allege that the vegetation 1s.w0f included in the ſale; and others, that 
it is. This difference of opinion has its foundation in the different 
ſentiments which the parties entertain With regard to the validity of 
the ſale of vegetation, prior to its being fit to be cut down by the hook, 
or uſed by animals in the way of forage: for thoſe who conſider the 
ſeparate ſale of ſuch vegetation to be valid are of opinion that it is 
not included ; whilſt thoſe who conſider the ſale of it as invalid are 
of RO that it is included in the fale of the » ground. | 


\ | 


Grain 


ln the fale of 
„the 


— 


feed ſown in 


it is not in- 


cluded. 


The imine- _ 
roduct is not 
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Gn AILN d are not included in a ſale of ground, or of a tree, 


included, in although the purchaſer and ſeller ſpecify the rights and appen- 


the ſale of 
land or trees, 
although the 
rights and 


in the con- 


nor unleſs all 


dancies be 
2 ex- 


nor can any 


Included af- 


ter being ga- 
| bee or cut 


Fruit may be 
ſold upon the 
2 


but if the 
contract in- 
volve any 
condition not 
properly ap- 
pertaining to 
fale, it is null, 


dages, (in other words, although the ſeller declare ** I have fold this 
60 ground, or this tree, with all its rights and appendages, ) becauſe 
grain and fruit do not fall under theſe deſcriptions. (The rights of a 
thing : are : thoſe without which it cannot be enjoyed, and which form the 
principal obje& of pofſeſſion, ſuch as a water courſe ora road: the appen- 
dages are things from which we derive uſe, but which are more par- 
ticularly conſidered as dependant parts, ſuch as a cook-room, or a houſe 
for keeping water.) In the fame manner, if the ſeller ſhould ſay 1 
have ſold this tree, or this piece of ground, with every thing ſmall 
and great of its rights and appendages which I poſſoſs in it,“ Mill 
neither the fruit nor the grain is included in it.—If, however, he 
ſhould fay in a general manner, I have ſold this tree, (or this piece 
of ground,) with every thing great and ſmall which I poſſeſs in it, 
in this caſe the grain and the fruit are neceſſarily included in it.—It 
is to be obſerved that grain which has been cut, or fruit which has 
been plucked, cannot by any conſtruftion whatever be included in the 
ſale, unleſs ied mentioned as ſuch. 


Tun ſale of fruit upon a tree is valid, whether the Np of 
the fruit be aſcertained or not ;—that is, whether it may or may nat 
have reached ſuch a degree of ſtrength as may preſerve it from com- 

mon accidents ;—becauſe fruit is a property of certain value, either 
immediately, in caſe of its being ripe, or hereafter, in caſe of its being 
in an unripe ſtate: —(ſome have ſaid that the ſale of fruit in a weak 
ſtate is invalid: the firſt doctrine is, however, the moſt authentic:) 
and the ſale of fruit. in an abſolute manner being valid, the purchaſer 
muſt immediately take it from the tree, whether this be particularly 
expreſſed as a condition in the ſale or otherwiſe. ' If, however, the 
condition of ſuffering the fruit to remain on the tree be- ſtipulated, the 
fate is null, becauſe ſuch a condition is illegal, ſince it implicates toge- 
ther the right of property of the two parties, which is repugnant 2 
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the nature of ſale; and every condition of this kind invalidates hs 
ſale, Beſides, in this caſe. it muſt neceffarily follow that one deed is 
interwoven with another; in other words, that either a loan or a leaſe = 
is implicated with the fale, which is unlawful. In the fame manner, 
the ſale of grain, with a ſtipulation of leaving it on the ſeller's ground, 
is unlawful, and for the fame reaſon. The fame rule alſo obtains 
(according to Haneefa and 40 Yooſaf,) where the fruit or corn has 40 
attained its ul growth, as this implicates the right of property of two ©... -- 
parties. Mohanmed is of opinion that, in this inſtance, ſuch 4 condi- 
tion is lawful, becauſe of the exiſtence of the whole of the thing in 
queſtion; whereas, in the former caſe, the part of the property 
which afterwards vegetated was not in being at the time of the con- 
cluſion of the deed; and the ſtipulation of a condition with on toa 
nonentity being illegal, the ſale is therefore null. i 


21s 


5 . 
1 


If a perſon purchaſe fruit upon . tree before it Ya TEE" its The addi. 
full growth, in an abſolute manner, (that is, without ſtipulating the 4 Cong gen 
condition of its remaining upon the. tte until it become ripe,) and caſed onthe 
afterwards, with. the permiſſion of the ſeller, ſuffer it to hang on the 42 cand. 
tree, in this caſe the additional growth becomes his lawful property. durfen of | 
If, Rowever, he act in this manner without the conſent of the ſeller ; x ch 
he muſt then beſtow the difference in charity, as being the produce of of the e 
the property of another without the conſent of that other. If, on the Wer 
other hand, the ſale ſhould have taken place when the fruit had at- 
tained its full growth, and the purchaſer Tuffer it to remain until it 
become ripe, he is not on that account required to beſtow any thing + 
in charity, becauſe in this inſtance a change from one ſtate to another 


takes place without : any increaſe being rae to the debe og 


* 7 
8 * * 


Ira perſon, having i in an abſolute manner purthiſed fruit Sblch and ſo alſo, if 
had not attained its full growth, ſhould afterwards ſuffer it to remain Lr x 
on the tree till it became 22 by taking a leaſe of the tree till that 


the tree: 
1 period, 


$88 B ®  . - na_ 


period, in this caſe the Hinkreals of ſubſtance is awful to himy becauſe 


but this rule 


does not hold 
with reſpect 
to grain pur- 
chaſed upon 
the ground. 


Any new 
fruit which 


the leaſe is null, on account of a want of preciſe knowledge with re- 
ſpect to the period of it, —and alſo, on account of its not having been 
warranted by abſolute neceſſity, ſince it was in the power of the 
leflee to have purchaſed the tree inſelf: and the leaſe being null, 
there remains only the confent of the ſeller, to which regard muſt 
be had. It is otherwiſe where a perſon purchaſes grain upon- the 
ground, and having then taken a leaſe of the ground until the grain be 
capable of being cut down, ſuffers it to remain until that time; for 
the increaſe of ſubſtance is not in ſuch caſe law ful to him, ſince the 


leaſe ſo made is invalid, and an invalid leaſe is the ee of baſe- 
nefs and NN 24 


1 , w 4 { | 
— # © , . K f 4 7 7 7 


Ir a perſon, Ka unconditional manner, purchaſe ffuit upon i 


tree which had not completely vegetated, and afterwards, before 


he had received a formal ſeizin of it, new fruit ſhould grow, in this 


caſe the fale is invalid, 'becayſe of the impracticability of delivery on | 


the part of the ſeller, from the impoſſibility of diſtinguiſhing between 


what was the ſubject of the ſale and what was nor. But if new fruit 


. thould appear after the ſeizin of the purchaſer, ſuch fruit is in an 


Rule in the 
purchaſe of 


vegetables. 


equal degree the right of Both, becauſe of its intermixture with the 
property of both. The aſſertion of the purchaſer, however, with 
regard to the quantity is credited, becauſe the. fruit is in his poſſeſſion. 
| (The fale of artichokes or, melons which are growing is fubject fo the 
_ fame law as that of fruit growing 2 trees.) 


bs a otro wiſh to Turchaſe fruit, artichokes or „ after- 
wards to have it in his power to let them remain until they become 


Tipe; or until they ſhall yield a new crop, ſo as to have a lawful claim 


to the property, the expedient to be practiſed, in order to render ſuch 


conduct legal, 1 1s to Fare the tree or bed 225 and after clearing it 


of 


N 
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of the fruit N n to en the contradt of le with br be ſold on che 


the tree or r an | . 
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17 a age ſhould £1 l Kut, with a e of a 1 8 num- 
ber of Ratls of it, the fale is invalid; Whether tlie fruit be upon the 
tree or off it; becauſe although the reſervation be itſelf ſpecific and 
known, yet the reſidue is unknown. It is otherwiſe where : a reſer- 
vation is made of a ſpecific tree; becauſe there the remainder is known, 
being obvious to the eye. Our author remarks that this dockrine is 
conformable to a tradition of Haſan, adopted by Tahdvee: but that 


"+ tree, with a 
. 


ſuch a ſale is valid, according to the Zabir Rauulyet, and alſo in tjʒe 


opinion of Shafei, becauſe it is a rule that whatever may be lawfully 
ſold, ſeparately, may alſo: be/ lawfully excepted from a deed of-fale. 
Thus the dale of one Kęſces from a heap of grain being lawful,” the 


exception, of it is alſo a lawful act.— It is otherwiſe with reſpe& to a | 


fetus in the. womb, or any particular member of an animal; becauſe 
as the ſeparate ſale of ſuch ſubjects i is  Wegal, ſo alſo is * reſervation 


of them. * 


* 


ee e car, or F ns in the able is alla; 
and the law is the fame with reſpect to rice or rape ſeed in the huſk, ** 
Shafei is of opinion that the fale of green beans in the huſk, or of wal-" 
nuts, almonds, or Piſtachio nuts in the ſhell, is not valid; but with 
reſpect to wheat in the ear, he has given two oppoſite opinions. All 
theſe ſales are, however, valid in the opinion of all our doctors. The 
reaſoning of Shafei is that the ſubject of the ſale, in theſe caſes, is 


2 be 
e 

ear, or — 

in 2 * a 


hidden within a thing of no value in itſelf, namely the 5ſt, and that c 


therefore the caſe becomes the ſame as if a goldſmith ſhould ſell a 
*. of earth W110 with particles of geld, in exchange; for auother 


S The egg of the eller! is here 1 ſor neither Ka is 2 
{ale without the conſent of the other. This expedient is therefore ſuggeſted on a ſuppoſi- 


tion of the future undoing of the ſale being equally agreeable to both Ong 
Vol. II. | Ccc X heap 


4 
4 i 


| 


| : 


378 


The fale of a 


houſe in- 
cludes the 
fixtures and 


their appen- 
gs pom 
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hedp of a klar nature, which is invalid, The arguments of our 
doctors upon this point are twofold, Frxsr, the prophet has faid 
The fale of fruit upon the tree, or of r in the ear, 1s invalid, un- 
* leſs it approach to a ſtate of ripeneſs*. SECONDLY; wheat is an ar- 
ticle capable of yielding advantage; and hence the ſale of it in the ear 
is valid in the ſame manner as that of barley, the one being an appre- 
ciable article as well as the other. It is otherwiſe with gold duſt, 
for the ſale of that, mixed with wy; is. A from the Nu 


of its Leh uſurious. 


Ix 2 Pele ſell a houſe 4nd ue adhs 09 dub of the 
but of the fixed kind, in this caſe, the keys of ſuch hath 
as included in the fale; becauſe the locks themſelves are included in 
the houſe; in confequence of their being fixtures; and the ſale of a 
lock includes the key, without its being expreſsly ftipulated, becauſe 
it is conſidered as conſtituent part of it, ſinee a lock Without * 
is of no uſe. | | 


- 


Tus wages of the meaſurer + of the goods, or of the eflayer of the 
money, muſt be paid by the ſeller the wages of the meaſurer, be- 
cCauſe, as meafurement is eſſential to enable the ſeller to deliver over 
the goods, the payment of the expenee attending that falls properly 
upon Bim; (atid fo alſo, the wages of weighers or tellers:)—and the 
wages of the eſſayer, becauſe of a tradition, delivered by In Rooftim, 
that ſuch is the doctrine of Mohammed; and alſo for this reaſon that 
the eſſay of the money takes place after the delivery, when it becomes 
the buſineſs of the /elley to have it eſſayed, in order that he may dif- 
tinguiſh what is his right and what is not; and that he may aſcertain 
the bad coin in order to reject them. Ihn Soomd? relates it ds. 


- Whence it all) ts bhi r A 15 or upon the tree, is admiible; 
7 Meaning proper bas pen whois ou a» for run. 


„ 1 nion 
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nion of Mohammed that the purchaſer ſhould defray the wages of the 
eſſayer, becauſe he ſtands in need of aſcertaining the good dirms 
which he has ſtipulated to deliver, and the good dirms are known by 


neans'of an v, in th fag uh Ng, oy meas of >. 
meaſurer. 


Tux charge of wocking the price is due by the purchaſer, bernd but the charge 
he is under the neceſſity of delivering it to the ſeller, and the de- of weighing, 


the price muſt 


livery is completed after the aſcertainment of the weight. In a fale ſti- od 2 


pulating immediate payment, the purchaſer muſt 4ſt deliver the es. 
price to the ſeller, hecauſe his right (namely the goods ſold) is of a 

fixed and determinate nature, whereas the price is not {0; pad it is 
therefore incumbent on him, in order that both parties may be on a 

par, to deliver the price to the ſeller, which Kaos and determines it; 

for it cannot be. determined but by delivery“. 


Is a fals of goods for goods, 33 3 1 
that both parties make the delivery at the fame time; becauſe being 53 


mutual de- 
on a par in paint of certainty and uncertainty, there is e [ 


made by both 
for a 1 delivery. ies at the 


0 . * 1 
Ne | e time. 
: „ 


* Thus if the price ſtipulated be ten dirms, and the purchaſer be in poſſeſtion of a they- 
ſand dirms (for example} in this caſe, although the number ten be determinate, yet the ene 
to compoſe that number and to be taken from a great number, are not 4 ps 42 
minate, until actually delivered. This doctrine is ee and u are 
upon in the ſequel of this bock. | 
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Of Gren Conditions s. 


Definition of 
the term. 


A N dt ch 1s whice one of the parties „ Ripulites l it a8 2 
condition that hie may have the option, for a an of two or Sowa 


days, of ADS: the contra? i if he ae fer eng 


b i 
14 0 


A condition Tun Ripulation of a condi walls tien, on the part either of the 
— ofoptionmay {fer or purchaſer, is law ful; and it may be ſtipulated to continue for 
* „ three days or leſs; but it muſt not be extended beyond that term; be- 
283 cauſe it is related that Hoob4n havin g | been defrauded in ſeveral of his 
bargains, the prophet addreſſed him thus, © HooBAN, when you make 

4 . bar deceit, and — a condition of option.” f 


* Arab. Kbidr-al-Shirt. In n of ſale there are five different . Theſe 
are, 1ſt. Option of acceptance. 2. Optional conditions. 3. Option of determination 
4. Option of inſpection: and, 5. Option from defect. An option of acceptance is a liberty 
which either of the parties, in a contract of ſale, has of withholding his acceptance, after 
the tender of the other, until the breaking up of the meeting. An optional conditian is 
where one of the parties ſtipulates a period of three days before he gives his final. aſſent to 
the contract. An option of determination. is where a perſon, having purchaſed one out of 
two or three homogenous things, ſtipulates a period to enable him to fix his choice. - 
tion of inſpection, is the power which the purchaſer of an unſeen thing has of rejecting it 
after ſight. Option from defet? is the power which a purchaſer has of diſſolving the contract 
on the diſcovery of a defect on the merchandiſe. The tranſlator has thought it propem in 
this note, to bring into one point of view an explanation of the ſeveral kinds of option, 33 
it may poſſibly tend to give a clearer idea of them than what could be collected from the 
ſcattered definitions of them as they occur in the courſe of the work. | 
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Ax optional condition, ſtipulated to remain in force for a RP 
exceeding three days, is unlawful according to Haneefa; and Ziffer 
and Shafei. are of the ſame opinion. The two diſciples, on the con- 
trary, thaintain that it nay be ſtipulated to continue to any length of 
time whatever; becauſe it is related that In Omar extended it to !wo 
months ;. and alſo: becauſe it is ordained, by the LA, for the purpoſe 
of anſwering the. neceſſities of man, in enabling him to conſider and 
{ct aſide what is bad; and as a period of three days may not be ſuffi- 
cient for this purpoſe, the indulgence is therefore extended with re- 
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vided it 
— not 
"ou term of 


bree days. 


ſpect to the merchandiſe, in the ſame manner as with reſpect to the 


price. The argument of Haneefa is that an optional condition is re- 
pugnant to the nature of the act, which fixes an immediate obligation 


on the parties, and is allowed only becauſe of the ſaying of the pro- 


phet already quoted; whence it cannot * extended to a period beyond. 


what has been thers aol 


ALTHOUGH--a nien * wide kn . be: not per» 
mitted, ſtill if ſuch a condition be ſtipulated, and the perſon making 
ſuch ſtipulation, before the lapſe of the three days, declare his accept- 
ance of the contract, the ſale is in that caſe valid, according to Haneefa. 
Ziffer, however, is of a different opinion; for he argues that the 
ſale being invalid from the beginning, on account of the illegality of 
the condition, it cannot be after wards rendered valid by the removal 
of ſuch condition. The arguments of Haurgia on this point are t wo- 
fold. Fixsr, as the acceptance of the ſale was declared before the 
hpſe of the three days, the cauſe of its invalidity has not began to 


operate. SECONDLY, the invalidity. takes place on the fourth day; 


\ 

If it r 
three days. 
and the ſlipu- 
lating party 
declare his 
acceptance 
before the ex: 
priation of the 
the third day, 
the ſale is law- 
ful, 


and as the acceptance is declared before that period, the ſale is conſe- 


quently kept free from any cauſe of invalidity. From this-ſeeond at- 
gument ſome have conſidered that the. invalidity of the {ale does not 


take place until the commencement of the fourth day;—whilſt others, 


(founding their opinion on. the fir f/argument,) hold that the contract 


The payment '# 
of the price 
may be ſub- 
ſtituted as the 
condition. 
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was invalid from the beginning; but is afterwards rendered valid by 
the Dd e of the cauſe of its invalidity nt to ita ee | 


Tr is lawful for a verde to 21 a purchaſe on \ NS 
that ** if, in the courſe of three days, he do not pay the price, the ſale 
44 ſhall be null and void.” If, however, inſtead of three days he ſſi- 
pulate four, the ſale is not valid, according to Haneefa and Aboo N ug 
Mohammed is of opinion that it is valid, whether he ſtipulate four days 
or more. All our doctors however agree, that in cafe of ſuch a ſtipu- 
lation having been made, if the purchaſer, in the mean time, pay the 
price, previous to the lapſe of the third day, the fale is valid. The 
reaſon of this is that a condition of this nature is of the ſame nature 
with an optional condition, becauſe, f in cafe the purchaſer cannot fur- 
niſh the price, the ſeller ftands in need of a power to annul the a, 
As, moreover, Haneefa holds that a ſale is invalid, where the condi- 
tion of option extends beyond three days, but may afterwards be ren- 
- dered valid by a formal confirmation previous to the lapſe of the third 

day, fo alſo in the caſe in queſtion. As Mohammed, on the contrary, 

holds that the extenſion of the condition of option beyond the third 
day is lawful, fo alſo in the preſent inſtance. Aboo 7oo/af, an the 
other hand, although (contrary to analogy) he hold the extending of 


a conditio of option beyond three days to be lawful, becauſe of a tra- 
- dition which he quotes to this effect, yet is of opinion that the ſame 


extenſion is galawful in the preſent inſtance, (arguing from analogy,) 
as there is no tradition in ſupport of it. There is another explana- 
tion, from analogy, with reſpect to this caſe, which has been adopted 
by Zyfer, to the following effect, that, in the ſale in queſtion, an ins- 
4d diflolution has been ſtipulated, (for the diſſolution is invalid, as it 
depends upon a condition ;) and as a ſale is rendered void by the ſti- 
pulation of a vai diſſalution, it follows that by the ſtipulation of an 
zuwalid diſſulution it is rendered void a. fortiori. The reaſon, however, 
for a more liberal conſtruction in this nn is, that che condition 


here 
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here ſtipulated is conſidered r condition of option 


as has I been de 


Ir the lu Nipulate © a condkebn * en. the ri gh of n 
over the goods does not in that cafe ſhift from him, becauſe the 
completion of the ſale depends or the mutual conſent of the parties, 
and the condition of option evinces that the feller has not completely 
conſented. If, therefore, under theſe eircumſtances, the ſeller ſhould 
emancipate a flave whom he had in that manner fold, the emancipa- 
tion would hold good, Neither is the purchaſer in fuch a cafe en- 


33 


The ſeller, by 
ſtipulating a 
condition of 
option, does 
not relinquiſh 
his property 


in 
ſold: 


titled to uſe or employ the goods, although he ſhould have taken 
poſſeſſion of them with conſent of the ſeller.— If, after the purchaſer 


had poſſeſſed himſelf of the goods, they ſhould periſh or be deſtroyed 
previous to the expiration of the period of optional condition, he "oh 
comes in that caſe reſponſible for the value ; becauſe by the de- 
ſtruction of the goods the ſale is annulled; (for the execution of it 
reſted only on the conſent of the ſeller; and where the ſubje& of it is 
loſt, the execution of it becomes impracticable; and it is null of 


courſe ;) and as the goods were in poſſeffion of the purchaſer with! a 
view to purchaſe, (which circumſtance renders a purchaſer reſponfible 


for the value,) he is reſponſible accordingly. If, on the other hand, 
the goods be loſt in the poſſeſſion of the ſeller, the deed is an- 
nulled; and no paytnent'is incutnbent on the 


purchaſer, in the ſame 


manner as in the caſe of an abſolute lay that N ale where no con By 


dition is a N \ 


' 
/ 


Ir the condition of option * Ripulated by the a wenge 
of property over the goods ſhifts from the ſeller, becauſe the ſale is 
rendered complete on his part. The right of property, however, 
although it ſhift from the ſeller, does not veſt in the purchaſer, ac- 
cording to Hanegfa. The two diſciples have ſaid that the purchaſer 
becomes the proprietor; for, if this were not the caſe, it muſt ne- 
ceffarily follow that, after it moved from the e it would remain 


ſubject 


but the 
perty in it de · 


volves u 


the purchaſer 
where the ſti- 
pulation is 
made ok yi 
„ 
r 
fon re- 
ponſible for 


e article 


— 
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; the loſs of the ſubject to 90 ne and this is a ſtate not ſuppoſed by the LAW. 
W- The arguments of Haneefa on this point are twofold.  FirsT, as the 
right of property with reſpe& to the price has not ſhifted from the 
purchaſer, it follows that if the right of property with reſpect to the 
goods alſo veſt in him, the property with reſpect both to the thing 
Purchaſe 2d; and the return for it is, concentered in one perſon, Which 
1s abſolutely illegal... SECONDLY, If the right of property with reſpec 
to the goods were to veſt in the purchaſer, it might frequently hap- 
pen that the goods would, in the interval, before the completion of 
the ſale, be made away, without any intention on the part of the 
purchaſer; (as if the purchaſer had bought a ſlave related to himſelf 
within the prohibited degrees“ ;) and as the ſole object of the reſerve 
of option is the benefit of the purchaſer, in allowing him time for con- 
ſideration, it follows, that if the right of property were to yeſt j im- 
mediately in him, he might be deprived of the rente Which! Is 
the object of the reſerve of e 1 


= 


If the pr. Ix the N 8 the Ripulation of cation is on the 


22 part of the purchaſer, periſh or be deſtroyed, the purchaſer is. in that 


ny — 2 anſwerable for the price. In the ſame manner alſo, if the goods 


deſtroyed 3 in receive an injury, the purchaſer 1 is reſponſible for the price ; becauſe the 
the interim, goods, after ſuſtaining an injury, cannot be returned, and the fals con- 


he is reſpon- 


ble for the ſequently becomes binding. The purchaſer, therefore, i is reſponſible 
92 855 for the price in either inſtance; for dſruction neceſſarily implies pre- 
vious injury; and hence in a cafe where the purchaſe is utterly 4- 

ſtrayed, the ſale fir ft becomes binding and complete, and the deſtruc- 

bot if it reſt tion. takes place afterwards ; and- as, in a caſe of 1 injury, the payment 
| N of the price becomes obligatory, fo alſo in a caſe of deſtruction. It is 
is 7 otherwiſe where the merchandiſe periſhes in the poſſeſſion of the 


only, Purchaſer when the een had been Gipulated by the filers for in 


* In which caſe the ſlave would become ioumediately how See Val. I. p- 4 


can 4 £-% 


this caſe the purchiſer | is anforcrable only for the value *; becauſe the 40 
circumſtance of the injury does not render the reſtitution impract : 
cable, ſince the ſeller, in that caſe, has the option either of taking e 


the merchandiſe thus injured, or of rejecting it, if he pleaſe, as the 


optional condition remains with him: and hence, as the ſale does not 


become binding on the occurrence of the i injury, if the ſeller chuſe to 


confirm it, the purchaſer in 1 caſe "AE pays the value of the in- 755 


jured merchandile. en s 


*; . 


Is a pork urch his's own wwe with * a refebve of ce for 
three days, in this caſe the marriage ſubſiſts during that interval, as 


the right of property does not take place becauſe of the optional condi- 


tion: and if he have carnal connexion with her during that interval, 
the condition of option 1s not thereby annulled; becauſe he has it ſtill 


in his power, after ſuch connexion, to undo the” ſale, ſince his coha- 


Right of op · 
tion, in the 


purchaſe of a 


wife, is not 


bitation with her is the exerciſe of a right in virtue of his marriage, 


and not of his right of property.—If, however, his wife be a virgin, 
his cohabitation with her annuls the condition of option, and eſta- 


bliſhes the ſale, as it is a damage to her, and a- diminution of her | 


value.— This is the doctrine of Haneefa. The two diſciples are of 


opinion that the huſband becomes immediate proprietor of his wife by 


the optional purchaſe, whence the marriage is immediately annulled. 


If, therefore, he ſhould have cohabitation with her, he cannot after- 


wards reject her, although ſhe may have been a woman T ; becauſe, 


the marriage being null, the cohabitation was not in virtue of mar- 


riage, but of property.—This difference of opinion between Haneefa 
and the twodiſciples, reſpecting the property veſting immediately in a 
conditional purchaſer, has given riſe to oppoſite deciſions in a variety 
af different-cales. Of this number are the following. 5 


* 
e is Ges Kin ts anne i * b "Or HOW 
| +. That is to fay, not & virgin. 1 N 
Vo“. IL | Dad 3 


ſtruous female 


Caſe of op · . Ip 8 . a ſlave 3 to him 
cba Pr- within the prohibited degrees, the emancipation, in the opimiom uf the 
1 two diſciples, takes place nnmediately; whereas, according to Hy 
chaſer; — meefa, it does mot take place until after the confirmation of the cog. 
and of a ſlave tract. If, alfo, a a perſon make a vow to emancipate a flave whenever 
— he beoornes proprietor of ane, then, according to the tuo diſdiples, 
in if he makea conditional purobaſeief one, the emancipation takes place 
tion ; immediately; whereas, accordin g to Haneefa, it does nat take place 
or of a men- till after the confirmation. If, alſo, a perſon make an optional pur- 
chaſe of a female ſlave, and her manthly courſes happen during the 

term of option, theſe courſes are included in the preſcribed term of 

-_ abſtinence , according to the two diſciples; whereas, according to 
Heneefa, 8 not included. And if the purchaſer, availing him- 
ſelf of his optional condition, ſhould ret urn her to the ſeller, the ſelle 
need not obſerve the ꝓreſaribed term of abſtinence, according to Ha- 
weefa; whereas, the two diſciples hold that ſuch obſervance is in- 
gr ofa greg cumibent-an him.— If, on the other hand, à perſon make anoptional 
Purchaſe of bis own wiſe, and if ſhe, during the interval of option, 

bring forth a child, ſhe is not an Am-H#/alid to the purchaſer, acea- 
ung to Hanegfe; whoreas, according to the two diſoiples, the is fla 
If, alſo, a penſon make an optional -purchaſe af merchandiſe, aud 
having, with the eonſont of the ſeller, received poſſoſſion of it, after- 
Wards give it in depoſit to the ſeller, and it be loft in'the,interval, in 
chis caſe, according to Hlanegfe, the truſt is null and void, as the de- 

4 poſit was not the property of the purchaſer, and therefore he is of 
opinion that the loſs reſults to the ſeller; whereas the two diſciples, 
Holding the {aid depoſit to be valid, are of opinion that the. loſs xeſult 
to the purc haſen, . to the law of ee on the other 


ſlave; 


l 

*The purchaſer of a 2 1 lave is da to abſtain from ell connexion with he 

until ſhe ſhall have had three different courſes from the period of her becoming TP property, 
that it may be aſcertained whether ſhe” . or not. Rs Edit: ** 
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hand, a privileged flave make an optional: purchaſe, an the ſeller, 
—_—2 interval of option, exempt him fror the payment, in this mad 


caſe, according to Hanreſu, the coridition'of option remains in force; 
becauſe if he thould return the merchandiſe, it follows that he does 


not chuſe to accept of the property, and à privileged ſlave has the 
power of accepting or rejecting as he pleaſes but, according to the 
two diſciples, the condition of option is annulled by the exemption of 
payment; becauſe (in their opinion) the property having veſted from 
the beginning, it follows that if he were to return the merchandiſe to 
me ſeller it would be in effect a git to him, and a privileged ſlave has 
not the power of making a gift. If, moreover, a Zimmee purchaſe 
ſpirituous liquors from a Zimmee, on a condition of option, and the 
purchaſer, in the interval, become a Mufſulman, in this caſe, ac- 
cording to the two diſciples, the condition of option remains no longer 
in force, becauſe the purchaſer having (agreeably to their tenets) be- 
come proprietor of the liquor, it follows that if he were permitted to 
rcje&t it, he would create in another a right of property with refpe& 


(agreeably to his tenets,) not being then the proprietor, and the cir- 
cumſtance' of becoming a Muſſulman putting it out of his power to 
become the Pony 1 8 nne tho els is of neceſ-_ 
lity W 


— , 


: 1 : . " 


In caſe of a fate on a d of aphichs it is — according 
to Haneefa and Mohanmed, for the party poſſeſſing the option to annul 
the contract within the ſtipulated period, or to confirm it; which 
latter he may do without the knowledge of the other party: but it is 
not lawful for him to ara it without the knowledge of the other 


Aboo Yooſaf alleges that the party poſſeſſing the option may atinul the 
contract without the knowledge of the other; and ſuch, alſo, is the 


poſſeſſing the option is empowered, on the 


part of the other, to annul 
D Add 2 8 


the 


opinion of Shafez. — The argument of Aboo Nga is that the party 


— 1 


—_ by a 


privileged 
ſlave. 


Caſe of op- 
tional pur- 
_ of WINE 
by a Zimmer, 
who 1 in the 
interim em- 
braces the 
faith, 


to liquors which no Aſuſſulmam is allowed to uſe—According to Ha- 
nefa, on the contrary, the ſale becomes void, becauſe the purchaſer, 


EM 


The poſſeſſor 
of option 
may ann / the 
ſale with the 
knowledge of 
the other 
party, or 
confirm it 
without his 
* | 
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| the chntrage; and that, therefore, ſuch annulment cannot reſt upon 
that other's knowledge of it; in the fame manner as his knowledge 
of it is unneceſſary i in caſe the poſſeſſor of the option confirm the con- 
tract; as in the caſe of an agent for ale, (for inſtance, who may 


Fo 
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lawfully a& in every matter to which his agency extends, Without 
the knowledge of his conſtituent, in virtue of the powers given to 
him on his behalf. The arguments of Haneefa and Mohammed. are, 
that a contract of ſale involves the rights of both parties; and that the 
annulment of the fale by one party only is an exerciſe of a Tight partly 
belonging to the other, whilſt at the fame time ſuch exerciſe may 


eventually be attended with a %% to the other: for ſuppoſing the 
poſſeſſor of the option to be the feller, and that he annul the ſale 


without the knowledge of the purchaſer, and the purchaſer, in the 


mean time, in the confidence of the ſale being complete, take poſ- 


ſeſſion of the merchandiſe, then, in caſe of its deſtruction, he muſt 
of conſequence be reſponſible for it: or, ſuppoſing the purchaſer to 
be the poſſeſſor of the option, and that he annul the ſale \with- 
out the knowledge of the ſeller, then an eventual loſs may reſult to 


the eller, as it is poſſible that, on the preſumption of his goods being 


already fold, he may enquire out another purchaſer. Hence, as 
ſuch an exerciſe, on the part of either, of the right of the other, may be 
attended with an eventual injury, the annulment of an optional Aale i 
therefore made to reſt upon the knowledge of the other party — 
This caſe, in ſhort, reſembles the diſmiſſion of an agent: for if a 
perſon, having appointed an agent, - ſhould afterwards diſmiſs him 
without his knowledge, it would not be valid until the agent was 


* himſelf informed of it; and fo alſo in the caſe in queſtion,—lt is 


otherwiſe with the confirmation of a ſale; as the exerciſe of ſuch 2 
right by one party only does not entail an injury.—The aſſertion of 


. boo Yooſaf that the poſſeſſor of the option is empowered to make 
N ſuch annulment on the part of the other,” is not admitted ; for how | 
can the other, who does not himſelf poſſeſs ſuch power, beſtow it 


upon the Pigs of the option? Wes” 


car. U. 5 8 4 3 b. | | by” 


Ir the perſon poſſeſſing the option annul the ſale without inform 
ing the other party, and ſuch. knowledge, nevertheleſs, reach him 
before the expiration of the ſtipulated period, then, becauſe of his ac- 
quirement of ſuch knowledge, the, annulment is rendered complete. 
If, on the other hand, it ſhould not have reached him until the expir- 
ation of the ſtipulated; period, then the annulment is rendered com- 
lesen. becauſe of, 5 en of the eyed te 


* 
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122 PU roffefling the righs f WP in a fale ſhould . ok 
ſale is then complete, and the right of option becomes void, and does 
not deſcend to his heirs. —Shgfei-maintains that the option deſcends to 
the heirs, . becauſe, being a fixed and eſtabliſhed right in ſale, it may 


be inherited, in the ſame manner as an option in caſe of defect, or an 


option of determination. The arguments of our doctors are that an 
option is in reality nothing but dre, or diſpoſition, which is not capa- 
ble of being transferred from one to another; and nothing but what 
is capable of devolving from one perſon to another can be inherited. 
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and even if 
he annul it © 
without the 


' other's know» 


ledge, and 


the other be 
informed be- 


fore the ex- 
piration of 


the term; it 


bs valid. - 


It is otherwiſe with reſpect to option in caſe of dgect, as that is 


granted to the heir, - becauſe af his right to obtain poſſeſſion: of a thing 
whole and complete, in the ſame manner as the deceaſed, and not 


becauſe of his right of inberitance, ſince option is incapable of being a 


ſubject of inheritance. It is otherwiſe, alſo, with reſpect to an option 


of determination, as the heir becomes the proprietor in that inſtance, 
becauſe of the mixture 7 . 01. not becauſe of his . ** in- 


2 | 4 4 | FLY + 
Ir a perſon, in e any article, ſtipulate the option of an- 
other perſon, in this caſe, provided: either the purchaſer or the poſ- 


ſeſſor of the option confirm the fale, it is valid; or, if either of them 


annul it, it becomes void. The reaſon of this is, that the ſtipulation 


A right of 


option may 


be referred 
to a third 


R 


of the option of another is admitted, upon a favourable conſtruction — ka 


Analogy would ſuggeſt that it is inadmiſſible, and ſuch is the opinion 


of Ziffer, becauſe option being one of the articles of the contract, it | 


ol 2 follows 


o — — — — — — — — — — 2 — 1 6% 
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follows tliat the Ripulation of it for another, who'is not one of the 
contracting parties, is illegal, in tHe fame mannet as if it were flv 
pulated that ſome other than the purchaſer ſhould pay the price. 
The arguments of our doctors are, that the eſtabliſntnent of the night 
of option, iti ohe Who is not a party to the contra, is by way of ap- 
pointmetit from him to act as his ſubſtitute. In this caſe, thereſore, 
the option is vefted both in the party and in his ſubſtitute; and cotiſes 


quently it is lawful for either of them to confirm or annul the contract. 


If one bf them ſhould confirm, andthe other annul the contract, in this 
5 = Ou firſt of theſe acts which may have been performed becomes 


If both ſhould have been performed at the ſamo time, then 


| ak to one tradition) the act of the cnrrafting party is valid: 
or (according to anether) the validity of the annulmemt is preferred to 


chat of the confirmation, The principle on which the firlt tradition 


ptoceeds is that the act of the confrafting party is of ſuperior Lan” | 
that of a ſubſtitute who derives his authority from him; and the prin 


ciple on which the ſecond tradition is founded is that annulment is of 


"Caſe of fell- 
ing two 


05 with a tional condition with reſpect to one of them, the cafe admits of four 


condition of 
option with 


| ſuperior force to confirmation, becauſe annulment may take place 
after confirmation, but confirmation cannot take place after annul- 
ment. Some have aflerted that the firſt tradition is conformable to 


the doctrine of Mohammed, and the ſecond to that of Aον oſafy= 
arguing from their different deciſions in the caſe of an agent of ſale und 
his conſtituent: for if both of them ſhould at the ſams time fell the 


ſame thing to different perſons, the ſale of the conſtituent is valid, ae- 
cording to Mohammed; —Whereas, according to Aboo Yooſaf, both lales 


are valid; but the article ſold muſt be divided between 18 two pur- 
ehaſers. | 7 4 


Ir a perſon ſell two ſlaves for a thouſand dirms, ſtipulating an op» 


different ſtatements. I. Where the ſeller does not oppoſe a ſperific 


reſpe& ton price to each of the flaves, nor ſpecify, the one reſpecting whom the 


of them. 


- dptivtial Ou is to W and this is illegal, becaufe of the un! 
6 | certainty 


. i A. ; , 
certainty bath ee eee for zy dhe 


fave, capceraing whom the condition of optiqn is ſtipulated, is not (as - | 


it were) included in the ſale, and as he is not ſpecified, it. follows that 
the other, who is the Jubjcet af the ſale, is allo unknown, —H. Where 
the ſeller ſets a particular price upon each of the ſlaves, and alſo ſpeci- 
fies to which the condition of aption relates; and this is valid, be- 
cauſe of the certainty with Te to the ſubjed of the {ale and the 
price. 

W wopld appear that the le is in this caſe illegal; 
becauſe the ſlaue who is the Chica of the condition is not, in effect, 
included in the ſales and as bath are joined together in one declaration, 
it follows that the acceptance of the ſale with. relation to what js not - 
_ the lulje& af it, becomes a condition of the validity of the ſale with 
regard to what 4s it being the ſame, in ſhort, as if a perſon ſhould 
join a freeman and a flaye in one declaration of fale, which is illegal, 
becauſe the acgeptance af the ſale with regard to What is not capable of 
being the ſubject of it (namely, the /raemen) is here made a condition 
of the validity of the ſale with reſpect to the /aye ; and this condition 

is the cauſe of annulling the Aale: it therefore follows that the ſale is 
in the ſame anner invalid in the caſe in gueſtiqn, as the fame con- 
dition (which occaſious an aqua N abe, Ale) w equally indvced in 
this inſtance. | 

RaeLY.—The fale, in the R in queſtion, is awful; becauſe, 
although the acceptance of the ſale, with reſpect to the ſlave concern- 
ing whom the gption is ſtipulated, be a condition of the validity of 
the ſale with reſpegt to the other ſlave alſo, ſtill ſuch condition does = 
not annul the ale, ſince the optional ſlaye is a fit ſubjeQ for fale: it is 
therefore, in fact, the fame as if a perſon were to join a Modabbir and 
an abſolute Dave in one declaration; and as the fale is in that inſtance 
valid, ſo alſo in the caſe in queſtion :—contrary to where a ſeller Joins 


a ſlave and a freeman in one declaration; ; becauſe a freeman is not a fit 
ſubject of BY | 
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Option of de- 
ter mination. 


— 


It extends to 
à choice out 
of three, but 
not out of 


more. 


s ALI. ö * Blew 
—III. Where the ſeller oppoſes a particular price to each ſlave, 
but does not ſpecify to which of them the condition of option 


relates. IV. Where the ſeller ſpecifies the ſla ve to whom the condi- 
tion of optioii relates, but does not oppoſe a ſpecific price to each of 


them.—lIn both theſe caſes the fale is invalid, becauſe of the un- 
certainty of the feen 0 l 17 in ths one —_— and of the ei | 


in the other. 


Ir a perſon purchaſe one of two pieces of cloth for t ten Wal, 0 


the condition of his being at liberty for three days to determine on the 


particular piece which he may approve, ſuch ſale is valid; and the 
condition ſo ſtipulated | is called an option of determination * A fale is 


in the ſame manner valid, where a perſon purchaſes, with a reſerve 


of option, one out of three pieces; but it is not lawful to purchaſe in 


that manner one out of four pieces. What is here advanced proceeds 


upon a favourable conſtruQtion.—Analogy would ſuggeſt that the faleis 
not lawful in either of theſe three caſes ; becauſe the ſübject of ale is 


- uncertain ;—and ſuch, alſo, is the opinion of Ziffer and Shafet,—The 


reaſon for a more favourable conſtruction is, that optional conditions 


have been ordained, for the benefit of man, in order that he may 
thereby be enabled to ſet aſide the bad, and to chuſe the good for 


himſelf :—it-is, moreover, evident that man ſtands in need of con- 
tracts of this nature, in order that he may be enabled to ſhew the 


merchandiſe to ſome perſon in whoſe judgment he confides ; or, if an 


agent be employed, that he may tſhew it to his conſtituent; ; and this 


the ſeller would not permit him to do unleſs ſuch a: condition were 
ſtipulated. —This ſpecies of fale, therefore, being in effect the ſame as 


an optional one, it follows that it is in a fimilar manner lawful. — This 


| neceſſity on the part of man, however, is. fully anſwered, by means of 
three pieces, as this number comprehends the three N of ber. 


„ Arab. ee , 8 
0 | bed, 


71 


can mol”; 8. A 14 8 4 " 


bad, and medium; and there can be no uncertiuity with relpeer W 
the ſubject of the ale,” in this ſpecies of contract, to'occafion con 

tention, as regard. is ah ſolely to the price on which the purchaſer | 
determines. | Unna { . 220010 10 22511 41 | nee | 292 


onherier Why this is it not lawful with ref Wai 7 4 
pieces, as in that caſe alſo no contention would take place?! ko a bnd 


REPLY.— Although, in this caſe alſo, there would be no 7 5 N 
tainty with, regard to the ſubject of the ſale, to occaſion contention, 50 af 
{till the efficient cauſe of the legality (namely, the neceſſity of HAN Ka. 5 


does en exiſt; and it e E cd 2 ac tae 1 "A 


tht f * Niger 0 Ne u at e eee ien tmn 26643 

90 ln 80 obſerved that; in a FP; option WS IS z' An open of. 
condition of option is alſo indiſpenſüble; and this is recorded in the ah zee, 
Jama Sagheer.” Others again, (following the Jama Kabeer,) ſay = condition of 
that the condition of option is not requiſite; and hence it is inferred i 
that what has been recorded in the Fama Sagheer is that ſuch a cou - 
dition often takes place; not that it is ah ſalutely neceſſar y. It is to be but the term » 
obſerved, however, that if, in a ſale ſtipulating an option of determi- the — 
nation, it ſhould not be thought neceſſary to inſert a condition. of op- nor. at l 
tion, the period for determining the choice muſt in that caſe, accord- even jexceed. 
ing to Haneefa, be limited to three days: but according to the two diſ- een 0 
ciples it may be fixed to whatever period they pleaſe. It is alſo to be Of the ar- 
obſeryed that in a caſe of option 97 dererminution, the ſubject of the ſale — 9 arp 
zs one piece of cloth (for example), and the other piece is a depoſit chaſer's 
in the hands of the purchaſer v. If, therefore, one of the pieces be the fubjet ef 
loſt or ſpoiled, the ſale takes place With reſpect to it in exchange for: me — 2 
the ſtipulated price; and the other Price is as a depoſit ; becauſe it is as depoſits: | 
impoſſible to xcject the piece which is loſt or ſpoiled. If, on the other 
hand, 50h pieces be loſt at the ſame time, the purchaſer muſt in that 


caſe pay the half of the price of each, becauſe the determination of; 


* And conſequently Genua to the laws nee 151 is reſponſible is onſe of acci- | 
dents, for one piece only. 
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and both may 


be returned 
in caſe of a 

Condition of 
option. 


The heir of 
the perſon en- 
dowed with 
an option of 
determina- 

tion may re- 
turn one of 

the tWo ar 


ticles refer- 


ed to the 
purchaſer's 


option, in caſe 


of his death. 


Option is de- 
clared and 
the ſale made 
binding. by 


any act of the 


purchaſer in 
relation to 


the article 
ſold. | 
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purchaſe not having been made with reſpect to ente * 
e that ſale and wot Prue ngen with. e to "ay 
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Is a be poflefling an pitch of + eric Ghouls ej kis 
heir: is empowered to return one of the articles; for an option of de- 
termination (as has been before explained) neceſſarily deſcends to un 
heir, becauſe of the implication of his property with that of another; 
whence he is not, in his option of determination, reſtricted to tree 
days. lf, on the contraty, a perſon, recently; poſſeſſed of ' power of 
Ne lu heir has MO 1 as ** Nane 


1 1 1 ys N I 


os a 2 purchaſ a "it's "I ge cabins De and the 
adjoining Houſe be afterwards. ſold before the expirat ion of the.period: 
of option; and the purchaſer under the condition of optiom claim the 
right of Shaffa, in this caſe his aſſent to the firſt fale is thereby vir- 
tually given, and his right of option exiſts no longer; — becauſt his 
claim of Shuffa preſuppoſes him to be confirmed in the adjoining prp- 
perty, otherwiſe he would have no right to make ſuch a claim; and 
it is therefore inferred, that he firſt tacitly annuls his condition of op- 
tion, and then urges his claim. It is to be obſerved that the neceflity- 


of this explanation ariſes from the doctrine of Hanegſa; for, by his 


tenets, a purchaſer under a condition of option does not become: pto- 


prietor of the article of ſale during the interim: of option. The two 
diſciples hold, on the contrary, that he becomes immediate proprietor 
under the conditiom of option; whence this Ne y * _ 
gard to hoes doctrine, W => e :; e ar: 


o Becauſe condition of option is not inberinble. (Ses p. 389.) 
3 | ; 4 4 Ih lx 
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chaſets ſhall have the optiotr.of rgjeRQirig him: and ole of them afterl tic — reds 
wards. expreſs his eonſent the other cahnot tejet' himgadcorditig t6 — 2 
Haneefa. The two diſciples allege that if 8 other chuſe, e tay eee 
reject his hart in the ſlave. The ſame diſagreement ſubſiſts With (quent con- 
reſpect to two/purchaſers in a caſe of optron of inſpection or option From * Sogy 
defect. The argument of the two diſciples is that as the power of chaſe. 

rejection was veſted. in both the purchaſers, it conſequently operated 
in each of them; and the rejection of one cannot abrogate the right 
of option with reſpect to the other, as that would he $deſtruftion,of = 
his right, which is not law ful. The argument of Hanegſa is thàt the 
ſubject of the ſale, when it iflued from the tenure. of the ſeller, was 
not injured by the defect of participation; but if one of the purchaſers 
have the liberty of lejecting his portion ng, it neceſſarily follow s 
that upon the rejection the ſeller holds the article i in partnerſhip, with. 
one of the 3 ; and this 1 is a defect in the tende to Piven he | 
was not before ſubject. L 


OBJECTION; It would a ppear that the rejeftion of one of the 
purchaſers is valid although attended with. an injury to the ſeller, | 
ſnce the ſeller has himſelf virtually aflented to it, becauſe in giving. 


ſuch power to 7200 perſons, it 1s 165 that he afſents t to a Peißble ho 
rejection by one of them. 5 | 


Reery;—The conſent of the a lier to 'the b injury is inferred 17 
from a ſuppoſition of his having gonſented that one might reject where 
the power of rejection was given to 7200.” This, however, is not the 
caſe in the preſent inſtance ; for it is to be ſuppoſed that the ſeller 
underſtood that both ſhould declare their rejection together; and on 
this frre ww conſents was given, not bn the other. 

N. Ne * | 

Ir a perſon 8 a flere on account of his being a rike, o or 2 IF an ow 
baker, and he prove to be neither of theſe, the purchaſer is in that hr de g 
caſe at liberty either to abide by the bargain,” or to undo it, as he abe 1 be 


pleaſes; ; becauſe ths deſcriptive quality being the object he had in of anther 
| deſcription, 
Eee 2 \| s t | 
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may either 
confirm or - 
annul the 
contradt. 4 
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view, and being ſpecified as a condition in the conte, is therefore 
his right; and the want of it gives him the power of diffolution if 
be pleaſe, becauſe bag ok ere was an this condition; _ not 


, Nagy rt Io Mo t erg e 


 Oujnerion—k ot 8 that the ſale 3 is in this caſe le, 
in the ſame manner in the caſe of PRO 2 = = 7087 NN 


| way prey EE. 1 268 


A purchaſer 
may reject an 
article, * 


RrLY.— The ſale in the caſe quoted is invatid bene of differ | 
ence of ſex, which does not exiſt in the caſe in queſtion, 'Thus 2 
perſon that is A baker or not a baker is of the ſame /ex and differs only 


in the quality; and hence the analogous application of the one caſe to 
the other is unfounded. It is to be obſerved that a difference of the 


ſex does not invalidate the ſale, unleſs it defeat the purchaſer's object. 


Thus the object in the purchaſe of a man (for inſtance) is different 


from that in the purchaſe of a woman, and therefore the ſale is invalid 
incaſe of a difference: if, on the contrary, a man ſhould purchaſe a he-gout 
on the ſuppoſition of its being a female, the ſale would not be invalid, but 
it would 1 remain with the purchaſer to abide by it or not, as he pleaſes. 
It is to be obſerved, however, that, in the caſe in queſtion, if the 
purchaſer chuſe to abide by the bargain, he muſt pay the whole of the 
price ; as no diminution is admitted on account of the defe of quali ty, 
yeh (as has been before explained) is of a dependant nature. > 
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of :ccoploix or njeting: it as he pleaſes. Shafii miintains that | what: 

a ſale of this nature is wholly invalid, becauſe of the uncer- 
tainty with regard to the object of it. The arguments of our 

doctors are, — IRST, a ſaying of the prophet; that whoſoever pur- 

e chaſes a thing without ſeeing it, has the liberty of rejection, after fight "ol 

« of it. © SECONDLY, the uncertainty with reſpe& to the object can- 5 
not occaſion litigation, ſince, if it be not agreeable, the purchaſer is at 
liberty en „ u e een y OOF ION Oo Wnt! 


. : 


K. 
F. i 


Joi i; tibia ee an article unſeen, Thowld 1975 1 ing be, EW 
« am ſatisfied with it,” in this caſe alſo he is at liberty, after ſight of 58 it. '- 14.68 
it, to reject it if he pleaſe, for tro reaſons. 'FigsT,: as the option of bave  igrified hp | 
inſpeflion, (according to the tradition already quoted) reſts entirely tion. 
upon inſpection, it follows. that it becomes eſtabliſhed by the inſpec- © . 
tion, whereas before that it was nat eſtabliſhed: and as the acquieſcence 1 ' 
| fignified previous to the inſpection is not e ea 95 n, it W R 1 
quently remains eſta blind. vas a 20 TED 
 OpJzecTION.—IFf the right of option 40 not exiſt 1 previous to the 
actual ſight of the article of ſale, it would follow that the purchaſer, 
before inſpection, has not the power of arinulling the contract; i 
whereas we find, on the ue that He'is nr 8 of this ce e, 3 
power before inſpection. 1 n r | 
ReyLy.—His right to Abele the contract, previous to this in- | 
ſpection, proceeds from the contract not being then bindin g3 and not 
from any reference to the tradition aboye quoted. 
—SxEconDLyY, The purchaſer's acquieſcence i in the article before he at- 
tains an actual Knowledge of its qualities, is perfectly nugatory ; arid 
hence no regard is paid to his acquieſcence previouſly ſignified :—con- 
trary to his rejection, which is regarded, becauſe the contraft has not 
as yet become 1 8. 
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er ſale, 


The option of 
inſpection 
continues in 
force to any 
diſtance of 
time after the 
contract, un- 
leſs deſtroyed 
by circum- 
ſtances; 


ſuch as would 


have annulled 
a condition of 


option. 
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option if inſpefion * ; becauſe the tradition inGore eited-lirkits: this 
option entirely to the purchaſer :, moreover, it is related that Oyndu 
ſold a piece of ground belonging to him at Baſra to Tilha-Bin»Abee. 
Holu; when a perſon ſaid to Tha, $6 you have been injured in this 
matter ;“ but he replied, I poſſeſs the liberty of rejection huviig 
purchaſed a thing unſcen: after which another faid to Oſndn, Von 
have been injured in this ale, and he replied, “I have the liberty 
«© of retractation, having ſold a thing which I had not foen upon 
which Maxim was appointed arbitrator between them; and he de- 


creed that the right of option reſted only with Tilba; and this decree 


was given in the preſence of all the ee. of the wee 
ee e el & | {5:39 abt 


1 


nn right of 12955 of z pedo, is not, like an 8 We 
confined to a particular period: on the contrary, it continues in forte 


until ſomething take place repugnant to the nature of it.—It is alſb 


to be obſerved that whatever circumſtance occaſions the anitultyent 


of an optional, condition, (ſuch as a defect in the merchandiſe, or an 


exerciſe of right on the part of the purchaſer,) in the ſame manner 
occaſions an annulment of the option of inſpection. + If, therefore, the 
exerciſe of right be ſuch as cannot afterwards be retracted, (ſueh as 
the emancipation of a ſlave, or the creating him a Modgbbir, or, if 
it be ſuch as to involye the rights of others, (ſuch as a/olute;/ale, 
mortgage, or hire,)—the option of inſpection is immediately annulled, 
whether the thing have been ſeen or not; becauſe theſe acts render 
the ſale binding, and the exiſtence. of the option is meompatible with 
the obligation of the ſale. If, on the contrary, the exerciſe of right 
be not ſuch as to involve the right of others, (ſuch as a-fale with an 
optional condition, a ſimple tender to purchaſe, or a gift without de- 


That is, he has no power of retra&ation, if, upon inſpection of the article ſold, he 
ſhould happen to repent of the ſale. 
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lvery. the option Sued ic sey Mens e de at ' 
Abt of the arucle-fold; becauſe acts of this deſcription are not of a 


ſtronger nature than the purchaſtr's acquieſcence ;| and as the pur- 


chaſer's exare/s-acqureſeence to inſpection is not the cauſe of annulling = 


the option of inſpection, (as has been already demonſtrated,) it fol- 
lows that the acts above deſeribed do nat annul it, a fortiors ;—where- 
as thoſe acts after inſpection annul the option of inſpection, as theß 
indicate an acquieſcence, and an —— _— the ſi ight of hd! 
eee TOO CARRIE] ws $ oY; 


Is a ee a eee e eee 
pearance of cloth which is folded up, or at the face of a female ſlave, | 


— of in- 


or at the face, and poſteriors of an animal, and then make purchaſe of the „, e > 
ſame, he has no option of inſpection. In ſhort, it is a rule that the — — 


ſight of all the paris of the merchandiſe is nt a neceſſary condition, be- i, 


cauſe it is often impracticable to obtain it, and therefors it is ſuſſicient 
to view, that, part hence it may be knon how far the object of the 
purchaſer will be obtained. I the purchaſe, therefote, of articles f 
which the parts are ſimilar, (ſuch as articles ſold by. ucighis or na. 
ſurement, of, capacity, and the mode of aſcertaining the goodneſs of 
which is by preſenting a ſample to the purchaſer), the ſight of a hr 
is ſufficient; that is, no option of inſpection can aſterwards be claimed 
unleſs the other parts of the article, ſhould; prove inferior to the part 


_ 


which has, been /ze#, In the purchaſe, on the other hand, of things 


of which the individuals are not ſimilar, (ſuch as clotha or animals,) the 
ſight of one does not ſuffice on the contraty, the purchaſer muſt ſee 


each individual article. Of this kind are eggs and walnuts;/according to 


Koorokbee. (The compiler of this work obſerves, however, that theſe are 
of the nature of aubeat and barlty,fince their individuals are nearlyalike.) 
Now ſuch. being the eſtabliſhed rule, it follows that the: ſight of a 
heap of wheat is ſufficient, as the quality of what is hidden may be in- 
terred from what is ſeen, Wheat being an article ſold by meaſurement 
of capacity, and the quality of which may conſequently be 1 | 
"IO | 0 ö | - 


part within the folds neceflary to be known, ſuch as ( in lampe cloths) 
the pattern, in which caſe the option of inſpection is not annulled until 
the purchaſer ſee the inſide of the piece. In the caſe of a man v the 
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by means of a ſample: and in the ſame marmer, the! ſight of 


the outſide of a piece of cloth ſuffices, unleſs thete be a particular | 


other hand, a ſight of the face is ſufficient; and in animals a fi ight of the 


fare and pofteriors.—Some allege that in animals a fight of the fore and 


hinder legs is neceſſary. What was firſt related is on the authority 
of Aboo Yooſaf. In goats purchaſed on aceount of their fleſh'it is ne- 
ceſſary to ſqueeze and preſs the fleſh in the hands, as that aſcertains 


0 the goodneſs of it. But if purchaſed for breed, or for giving milk, 


An agent for 
feizin may in- 


ſpect, in the 


it is neceſſary to look at their dugt. In purchaſing W Ne 


dreſſed it is em to _ n to I their GO 115 
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15 bee be a whe Wet ubs teat; ie chica pabthuls Inj be 
has no option of inſpection, although he ſhould not have ſeen the apart- 
ments:—and ſo alſo, if a perſon vie the back parts of 'a houſe," or 
the trees of a garden from without. Ziffer has faid that it is requ- 
ſite that the purchaſer inſpect the apartments of the houſe. Our au- 


thor alſo remarks that what is here advanced with reſpect to a ſight of 
the front or back part of a houſe being ſufficient, is founded on the 
cuſtoms of former times, when, all their buildings being of an uni- 
form nature, the ſight of the front or back parts ſufficed to aſcertain 
the interior parts; but that in the preſent time it is very neceſſary to 


enter in, as buildings are in thoſe days variouſly conſtructed, hence 
a view of the 1 ee eee v e n 


and this4 is 8 es 7: Jas 


Tur npedien of an 0 a to 0 e poſſelſion of an ar- 
ticle e is er to _ inſſ 1 of the es 


is 
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conſequently after the jupe ſtiog of PA ro the;purchaſer Pa ame manner 
no power of rejecting the article | purchaſed, unleſs in a, caſe of a de- 3 
ect. The inſpection, however, of a meſſengen on the part of the purr 
chaſer is not equivalent to his , inſpection. This is the doctrine 

of Hanegfa. 15 The two. diſciples, hold. that an agent and a meſſenger. ATE 
in effect the ſame, (that is, the inſpection of neither is equivalent to 3 
that of the purchaſer, ) and conſequently, that the purchaſer bas.after- 
wards the liberty of rejection in hoth inſtances. The argument they 
adduce in ſupport of their opinion is, that as' the. conſtituent. has ap» 
pointed the agent merely to tale poſſeſſion, and not to am bicoption 
it follows that ſuch: annulment does not belong to him in the lame 
manner as holds with reſpect to option. from: defetl;,, 1 an other wor ds, 
if an agent ſhould knowingly take poſſeſſion of a fachius article, the 
option of the purchaſer is not thereby annulled a -and in the ſame 
manner, alſo, as holds with reſpect to a conait inn option ; that is, if a 
perſon ſhould purchaſe any article, with a reſerve of option, and his 
agent, in the interval, take poſſeſſion of the article, the purchaſer's 
right of option is not annulled : — and in the ſame manner alſo, as 
holds in the wwigſu / annulment of an option of inſpection; as if an 

agent ſhould take poſſeſñon af an article concealed, and aſter inſpectiun 
cxpreſalyalgtiahe the option to be null; in which caſe the purchaſer's 

right of option would nevertheleſs ſtill continue in force. —Haneefa, 

on the other hand, argues that feixin, or the act of taking poſſeſſion, is 

of two kinds. I. Perfect, which, is the ſeizin of the article with ſight 3 
and knowledge. ' II. Inperſeci, which 3 1s the, ſeizin « of i it without. ſight, boil « Ho noiy | 
that is, ui it it concealed.,; The fie is,:termed.perfed?, and je —— 
ſecond impamfact, becauſe the completeneſs of ſeinin depends upon the pod (rh, 
completeneſs of the bargain ® „ Which cannot, be complete whilſt, al : 
option of inſpection remains; and as, in the forner. inſtance, this 
option has been done away, it follows. that the bargain is in that in- 
ſtance complete and ne but as, in the latter inſtance, on the | 


Arab. Safta, literally, the a of Milte hinds, in making A bargain. 88 
\ 5 
Vol, II. | PODS F f f ! contrary, 
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Cry contrary, it fill continues in force, it follows that the bargain is in 
ttat inſtance imperfech. Now as the confiituent is empowered to take 
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poſſeffion in either of theſe modes, it follows that the agent is equally 
empowered, ſinee his conſtituent has appointed him, in an ab/olute man- 
ner, his agent for ſeinin. Where, however, an agent takes poſſeſſion 


of an artiele without ſeeing it, his power is terminated by ſuch im- 
perſect ſeizin, and he conſequently cannot aſterwards exert an option 


of inſpeQion, ſo as to deſtroy that privilege on the part of his ebuſti- 


tuent by any expreſs declaration. It is otherwiſe in the caſe of an y- 


tion com defer, becauſe, as that is no bar to the completeneſs of the 


| bargain, the ſeizin is in that inſtance perfecl, notwithſtanding the con- 


The inſpee- 


kr wo wha we Webel he has till an option, as having purchaſed an article with- 


madebyt oue h, 
oll, or tafte; 


| the ſame manner as all theſe modes determine the option of a _ 
; 4g e | 


| conflituent bimſelf is not in this caſe empowered to make a pere 


provided it be of ſuch a nature that the touch may lead to a know- 
ledge of it; or by the /inell, if it be of a nature to be known by the 


tinuance of the option of defect. Concerning the caſe of condition of 
option there is a difference of opinion. —Admutting, however, that the 
agent has not the power of annulling ſuch. option, it is becauſe the 


ſeizin, in as much as the obyect᷑ of fuch conditional option is experience 
and trial, 'which.can only be acquired ter ſeizin ; and as the {confi 
tuent himſelf is not empowered to make a perfect ſeizin, it follows 
that his agent cannot be ſo. With reſpect to a meſſenger, he poſſeſſes 
no power, being barely commiſſioned to deliver a meſſage, and 
cannot COT On T og ee '- 2 
a a, A 97, 
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SALE or at 151 dy wh bind perſon," is vali: and after 


out ſeeing it; which option is determined by the touch of the article, 


ſmell; or by the taſte, if the article be of an gſculent nature zin 
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Tux option of a blind perſon, 1. purhaſs of land; al li fa eg t 
termined until a deſcription of the qualities of it be given to him; be- chaſe of fand) 


b ion. 
cauſe ſuch a deſcription is equivalent to a gi of the object, as in the . 
caſe of Slim ſales.— It is recorded from Abos' Yoo/af, that if a blind 
perſon, in purchaſing land, ſhould ſtand on a ſpot whence, if he 
poſſeſſed his fight, he might inſpect the whole, and ſhould then declare 
« ] am content with this ground which I have purchaſed, the 'tight 
of option is annulled; becauſe the ſtanding on the ſpot in this manner 3 e 
is analogous to the alu vitee of it; and the ſemblance is equivalent 
to the reality where the reality is unattainable; as in the caſe of a 'dumb 
perſon, the motion of whoſe lips is deemed equivalent to the reading of 
the Koran; or, as in the caſe of a hald perſon, with reſpect to whom 
the motion of the razor to and fro over his head is deemed equivalent 
(in caſe of his making a pilgrimage to Mecca) to atiual ſbauing. 
Hooſn-Bin-Zeeydd has ſaid that a ii perſon muſt appoint an agent 
for ſeizin, who may inſpect and take poſſeſſion of the article on his 
behalf; and this is conformable to the doctrine of Haneefa, who is 6f 
opinion (as has been already explained) that tio r RIO 
Is n to n of W OA? | 


' \ 
: 2 © 


Ir a perſon, rk ſeen one of two dad l ſhould hit A fight of 
both, and ſhould afterwards ſee the other, he has then the option of 25.07% 


articles, ſuch 


':jefing both; becauſe, as garments differ eſſentially from one an- 11 _ 
other, a fight of one is not equivalent to a fight of orb; and there- * 
fore his right of option remains with reſpect to the one he had not e 
ſeen. He has it. not in his power, however, to reject that one 3 | 
for in ſuch caſe an alteration in the bargain would take place | 
the completioh of it ®, as a | bargaizy is not W whilſt an option of 

| | Mons fe 


A contract of ſale, when ſettled by the patties, Ann hed hb 
execution of it; yet it cannot admit of any alteration of the terms of it in the interval. 
"bus, if boo baſhels of wheat be ſold for two dirms, and the parties, before the execution 

Brea „ N of 


n 


2. 3 2,0. 3 — — - 


\ 


The option is 
deſtroyed by 


the 2 e 


| inſpection remains: and hence it is that the purchaſer may.reje& the 
article, independant of an order from the Kdzee,.or-the conſent of the 
ſeller; and ſuch rejection is a diflolution of the {ale from the be- 


Fame e other pas it becomes Go: ſas! as if the contract had 


never exiled ir 1 P sh, et dee F abs 


* by . , Ar * 2 ite * 4 phde * 


1 a alte bobo c my n of infpegtion ſhould die, the op- 
tion in ſuch caſe becomes null; for (according to our doctor) it is not 


of the png a hereditament, as has WIE been en in een . 


with w 


it reſted. 


Caſes of in- 

ſpection pre- 

vious to pur- 
e. 


in the nature of the bin 0 een Ne N . circumſtance, 


| qualities from his former inſpection; and et ur. only in 
defe of ſuch knowledge. — If, however, the 


ſame as if he had never ſeen i. d SN lent 


„ i 4 [ 


e e Wa H nie i c 
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Ir a recen ering! once ben an n mould e at a 


diſtant period, purchaſe it, and the article, at the time of purchaſe, 
exiſt in the form and deſcription in which he firſt ſawi it, he has not in 


this caſe any option, becauſe he is poſſeſſed of a knowledge of the 


purchaſer ſhould not re- 
cogniſe or know it to be the ſame article, he has in that caſe an op- 
tion; becauſe under ſuch circumſtances his conſent cannot be implied: | 
or if, on the other hand, the nature Of the article be changed, he has 
an option; becauſe the qualities being g's it becomes in hea the 


* 
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Ir a Wie e e ſeller Aifoute concerning any recent ® change 


* f b 2 7 
of the contract, tnutually agree to reduce the ſale to an- buſt! for one firm, this agree- 
ment, as being an alteration of the terms previous to their fulfilment, would be- unlawful. 
In ſhort it is requiſite, in this inſtance, either that the parties previouſly diſſolve the fir 


contract, and then enter into a new contract of ſale of one buſhel for one dirm; or that they 
formally complete the firſt contract by nen Nenn and that the metres then ſel one of 


the buſhels to the ſeller for one dim. 
* Arab. 25 Lor Raad meaning, \apervnient upon the Contr aes. | 


i 279 


Crap. MI AS MG AG ets 
and the ſeller denying it, —in: this caſe the allegation of the ſeller; 
confirmed by an oath, muſt be credited; becauſe the interval between 


the ſight and the purchaſe being ſhort, the probability is in favour of 


the aſſertion of the ſeller, that ſuch change did not happen till after 


the purchaſe had taken place. If, however, a long period ſhould in- 


tervene between the ſight and the purchaſe, our doctors are in this 
caſe of 
becauſe, as it is the nature of every thing to decay in e of Fay 
it follows that his aſſartion is ſupported by PINS Ar rr 


$ , 


51111 TH 2 E ab Won 
Ir the acts diſpute- concerning 8 "ery when the- ar- 
ticle was inſpected, the ſeller aſſerting that the purchaſer had firſt 


0 


opinion that the allegation; of the purchaſer. is to be credited: 


ſeen and then purchaſed the article, and the purchaſer denying 


this. —in that caſe the * e upon mw is to be 
credited. N a1 | | 

Is a . perſan purchaſe -a; bundle of clothes of a Tos * with- 
out ſeeing them, _and rede ſell or give away part of them; 
in this caſe he has not the power. of rejecting. any of thoſe that re- 
main unleſs they ſhould prove defectibe. In the fame manner, if 


he purchaſe a bundle of clothes of a Zoota, ſtipulating a con- 


dition of option, and afterwards {ell or beſtow in gift part of 


them, his right of option is annulled; becauſe it 18 not in his power to 


reject what he has no longer any property in; if, therefore, he were to 


reject the remainder, i it would inducea deviation from the bargain before 


the completion of it; (for the exiſtence of an option of inſpection, or 


of a condition of option, is a bar to the completeneſs of the bargain. ; 


It is otherwiſe i in an option from difett; as the bargain, notwithſtanding 


SY C3-ET 5) 1 1 


the exiſtence of ſuch option, is e 8 25 Adee the article 


4 


* A tribe of black. pe 200. * wids of Arab: who formerly TED the 
« fenny region lying between Wadir and Baſra; they were defeated and revaced to ſervi- 
8 hy by POO MI wy 0. ä 9 : 
. | | 1 
| 5 JT | 


N 
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ra SPL M K Book XVI. 
| 7 nit contenu ini pendint che S 
proceeds on the ſuppoſition of poſſeſſion having been taken. If, how- 
ever, the ſupervenient deeds of ſale or gift, on the part of the 
purchaſer, be rendered null, (as if the ſecondary purchaſer ſhould 
undo the bargain on aceount of the diſcovery of a defect. or, as if the 
purchaſer himſelf ſhould recede from his gift,) in this caſe the option 
of inf} till remains. This is from Shimſh-al- Ayma. lt is re- 


lated, as an opinion of A Tooſaf, that an option” of inſpection once 
annulled cannot again revive, any more than a and 
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A 4 Is a perſon purchaſe: ay 8 poſſeſſiot 1 an atticle and ſhould 


— of afterwards diſcover it to. have been defective at the time of fale, i is 


* pure at his option either to take it for the full price, or to reject it; becauſe 
liberty to re- one requiſite, in an unconditional contract [of fale,] is that the ſub- 
ſeller, on jet of it be free from defect when, therefore, it proves otherwiſe, 

* the purchaſer has no option; for if the contract were obligatory upon 

him, without his will, it would be injurious to him. He is not, 
however, at liberty to retain the article, and exact a compenſation, 


on account of the defect, from the ſeller; becauſe, in a contract of 
ſale, no part of the price is oppoſed to the quality of the article; and 
alſo, becauſe the ſeller does not conſent to be diveſted of the property 
for 


1 


160 


camel „ CS Le 


for a leſs price than that Which he ſtipulates:—if, IRE the 
purchaſer were to retain the defeQive article, and exact a compenſa - 
tion from the ſeller on account of the defect, it would be injurious to 
the latter: but it is poſſible to obviate the injury to the purchaſer 
without entailing an injury on the ſeller, by permitting hirn either to 
retain the article, if he approve of it wih the defect, or to reject it. 
If, however, the purchaſer, at the time of ſale, or of taking poſſeſ. as of was, 
fion, be aware of the defect, and nevertheleſs knowingly and wilfully I. 
make the purchaſe, or take poſſeſſion, no option remains to him; 3 

cauſe when he thus purchaſes or takes poſſeſſion of the 11 it is 

evident that he aſſents to the defect. 925 


1 * 
- 


ani n — of fiminiſhing we priqs 3 NN 
merchants is conſidered as a defect; becauſe injury is occaſioned by 2 2 


deficiency in point of value; and defieiency in point of value occaſions 2 
deficiency; in price; and the mode of aſcertaining this is by con- | | 
ae range” who -are ous mn Soni the value of 


DAY | 705 
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Keen to A end, or to e ae or to to Defofl inch 
commit theft, are defects in children during their nonage, but not drenaSeathe | 
after they attain to the age of maturity. If, therefore, any of theſe N 
defects appear in an infant ſlave during childhood whilſt in the hands — 
of the ſeller, and afterwards: appear in him during childhood whilſt in urity. 
the hands of the purchaſer, he [the purchaſer] i is in that caſe at liberty | 
to return him to the ſeller, in virtue of option from defeft; becauſe 
this is the ſame defect that exiſted whilſt in the poſſeſſion of the (eller. 

If, on the other hand, any of theſe defects ſhould, occur in him, in 

the purchaſer's hands, after he attains to maturity, the purchaſer is 
not at liberty to return him by option. from dgfact; becauſe this defet 
s different from that which appeared during childhood in the hands of 
the ſeller, ſince theſe effects proceed from different cauſes in the pe- 
riods of childhood and maturity: tas l of urine upon a 


x | © * Carpet 
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carpet; (for iiſtance) during the time of childhood, is owing to a 
weakneſs in the bladder, whereas, after maturity, it ariſes from 3 
diſeaſe in the interior parts; and, in the ſame manner, the running 


Bodx NVI. 


gay of a child is from a deſire of play; and the commiſſion of theft 


from thoughtleſſneſs ; but theſe,” where they occur after maturity, are 


the effect of innate ulictedusſi. By a child is here meant one in its 


perfect ſenſes; for a child not in its perfect ſenſes is mcapable of un- 
ing away; whence it is that the term uſed in that caſe is 10 or flrayed, 


not ae 8 85 away, ann of ſuch a one is not's 


dect, | bog exder 10 goterfenng andy off coat; 59 


Lunacy oper - 
ates as a per - 
petual de ect, 
provided it 
ever occur 


after the ſale. 
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Mapness during infancy operates as a MS apt 
other words, if an infant ſlave be ſubject to'lunacy in the hands of 
the ſeller, and the lunacy recur Whilſt in the hands of the purchaſes] 
whether during childhood or after maturity, the purthaſer is at liberty 
to return him to the ſeller; becauſe” this madneſs is in effect xls ſume 
as had originally exiſted whilſt the ſlave was yet in the ſeller's hands, 
as being occaſioned by the ſame cauſe, namely, an internal malady,— 
It is not, however, to be underſtood (as ſome have imagined) that the 
return of the madneſs is not required as a condition to enable the pur- 
chaſer to diſſolve the bargain; for Gop Almighty; as being all power- 
ful, may remove the madneſs, although that ſeldom happen. Hence 


it is neceſſary that the madneſs; return, to enable the purchaſer to diſ- 


ſolve the bargain; tons ule at es: return, he ys not this ou 


ledge. * a : ; 4+) - if . - ” rt " 1 2 


Defects 


Which oper- 
ate in the ſale 


of female 
SR but 


not of male, 


—- _— - 
, , Y a t + * 
fy 11 1 24178 

by by Af 2 * 131 # % 


A Bap ſmell, fronvthe' breath or armpits, is a defect in regard to 


female flaves, becauſe in many inſtances the object is to Peep with them; 


and the exiſtence of ſuch defects is a bar to the accompliſhment; of that 
object. — Theſe, however, are not defects with regard to male ſlaves; 
becauſe the object, in purchaſing them, is merely to uſe their ſervices; 
and to this theſe defects are not obſtacles, ſince it is poſſible for a ſlave 


to ſerve his maſter without the neceſſity of the maſter" 8 firting- down 
$597 with 


| # 
- 
. | I. 
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with him, ſo as to receive annoyance, from theſe defcAts.o—If, how- 


ever, they proceed from diſcaſe, Pa are conkidered Ws defects With 


1 to bs. ſlaves Wa. is $7 : fl "nat 1 12 90 mon ne 
nog Atlas | fr) | 47 03-901: 

| e and nene a  defots 195 regard to a ſemale live, 

but not with regard to a male ; becauſe the objeQ, in the purchaſe of 

a female ſlave, is:cohabitation and the generation of children, which 


muſt be affected by either of the above circumſtances; whereas, the 


object in the purchaſe of a male ſlave is the uſe of his ſervices, the 
value of which is not depreciated by his committing whoredom,—IFf,. - 


however, a male flave be much addicted to whoredom, our lawyers are 


of opinion that-it/is a defect, becauſe in the e N women he n 
the een a bs maſter. 85 


13 is a defect in both A hd and W 3 * 1 


1 1 3 1 
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the diſpoſition of a Muſſulman is averſe to the ſociety of W and 2 


alſo, becauſe as, in the expiation of murder, the emancipation of an 
infidel ſlave does not ſuffice, it follows that the poſſeſſion of ſuch a 
ſlave is not what is deſired, ſince a part of the object is thus defeated. 


_ male and fe- 
n. 


If, on the contrary; a perſon ſhould purchaſe a ſlave, on condition of 


his being an iafidel, and he afterwards prove a Muſſulman, the purchaſer 
has no power of diſſolving the bangin ſince the exemption from infide- 
ity h 1 B i A091 Ut? ee een . TRE, 
A ToraL ſapprotficn of the 4 or an exceſſive evacuation of 
them, are defects with reſpect to a female ſlave, as they proceed from 
internal maladies. It is to be obſerved, however, that the want of 
the courſes is not conſidered as a defect until the extreme period of ma- 
turity be elapſed, which in females (according to Haneefa) is ſeventeen 
years, and 55 e muſt be had from the information of the 


* That is, 2 we bs to be purchaſed as A he, and he prove to have : 


been an infidel at ng time of purchaſe. . N . | 
Vor. II. OATS] Gag „ | fave 


Conflity 


tional infir- 


mities are de- 


fects in a be- 
r : 
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ſlave herſelf If, therefore; a perſon purchaſe a female Mave - 
rived at full maturity, (that is, ſeventeen years of age,) and 


learn from herſelf that her. courſes have not appeared, he is then 


A puede | 


is Fatided to 
compenſation 
for Tdefect 
in an article 
where it has 
ſuſtained a 
further ble- 
miſh in his 
hands; but 
he cannot, in 
this caſe, re- 
turn it to the 
ſeller . 


A purchaſer 
is Jaw mar to 
compenſation 
for a defect 
diſcovered 
after the ar- 
ticle has been 
-_ cut up; 


entitled to return her to the ſeller before taking poſſeſſion; and 


even after taking poſſeſſion, provided the ſeller fimply deny the cir- 
cumſtance, and refuſe to confirm it with an oath. If, however, the 


ſeller deny the eee upon oath, the e is not teren to 


return her. 


[ 
! 


Ir an article, after being ſold, ſhould receive a Blemiſh in the 
Hands of the purchaſer, and the purchaſer ſhould afterwards learn that 


it had alſo a blemiſh at the time of ſale, he is, in that caſe, entitled 


to receive from the ſeller a compenſation for the defect; but he is not 
permitted to return it to him, as that would be attended with an in- 


jury to the ſeller, ſince it would neceflitate him to receive again into 
his property a thing with wo blemiſhes which, in iffuing from him, 
had only one. As, therefore, the return of the article is in this caſe 
impracticable, and as it is neceſſary to remove injury from the pur- 
chaſer, the expedient of entitling him to a compenſation from the 
ſeller for the defect has been deviſed: unleſs, however, the ſeller 
ſhould conſent to receive it with the two blemiſhes, and voluntarily 


acquieſce in his own loſs.—By the phraſe compenſation for defeft, is to 
be underſtood, throughout this work, the difference between the 


value of an article in its perfect ſtate, and the value it afterwards bear 
in its 1 c ſtate. | 


— 


Ir a perſon purchaſe cloth, and cut it up, and then, before he 
had begun to ſew it, diſcover it to be defective, he is in this caſe en- 
titled to a compenſation for the defect from the ſeller; becauſe al- 


though, in conſequence of the cloth being cut, a bar be oppoſed to 
the returning of it to the ſeller, (as the cutting is a defect which the 


purchaſer himſelf is the occaſion of,) yet the return is eventually poſ- 


ſible, pL the ſeller's quinn] in it, which he [Ls do if he pleaſe, 
ſince 


Crap. IV. L E. 


8 A 
ſince the bar is oppoſed 60 in TE to his KEI and this right 


it is in his power to forego. If, however, after, cutting the cloth, the 
purchaſer ſhould ſell it to another, he is not then entitled to any com- 
penſation for the defect; for although, after.cutting the cloth, the bar 
to his returning it to the ſeller may be eventually removed, by his 
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anleſd; aſter 
cutting, he 
ut it out of 


is power to 
reſtore k to 


the eller: 


[the ſeller s] acquieſcence, yet when the purchaſer afterwards diſ- 


poſes of it to another, he himſelf, fixes a bar to the poſſibility of its 


being returned to the ſeller, for n reaſon he is not entitled to 5 | 


ne for the N 


Ir a n purchaſe 5 and; after cutting, either dye 1 it or 5" 
it—or purchaſe flour, and mix it up with oil, - and afterwards diſ- 
cover the article to be defective, he is in that caſe entitled to a com · 
penſation for the defect; becauſe the return of the article to the ſeller » 
is in either of thoſe inſtances impracticable, as it has become implicated 
with a thing which cannot be ſeparated; it is therefore impoſſible to 
return the article ſimply. by itſel,; nor can it be returned with the ad- © 
dtion, ſince the addition was not in any reſpect a ſubject of the ſale; 
and the ſeller, moreover, is not at liberty to receive it back with ſuch 
addition, becauſe the obſtacle to the return, in theſe inſtances, is not 
in right of the ſeller, but in right of the Law *. If the purchaſer, 


covering it to be defeCtive, he is ſtill entitled to a compenſation from 


conſidera as the cauſe of en, it from the ear, 105 


F 


16454 5 
Ir a Fo 0 \ourchaſe cloth, ind cut it out for clothing on account 
of an infant ſon, and after having ſewn it up. diſcover a defect in it, 


he is not enkitled to a compenlatian for the defect from the ſeller. I, 


„ hiiliaw! me ate Une me forbids eg, under which 
bead this tranſaction falls, as being the receipt of an addition, with the original. * | 


\| 


-- 
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the ſeller; becauſe, as the bar to his returning the article to him ex - 
ited previous to the ſale of it on bis part, he cannot by ſuch We * 


however, 


or, if the re 
turn be rend- 
ered imprac- 
ticable 
any by cy 

t , 

che fo ** | 

— to the 


ſale, he 1 18 en- 
titled = a 


for defect, 


— ON” 


ſtanding — 


lale of ut. 


therefore, in any of theſe inſtances, ſhould {ell the article, after, diſ- 


App 
tion 0 . 
chaſe to ** 


uſe of an in- 


9 (implied 
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in any act 
concerning it 
which has a 
reference to 
the infant) 


by preclud-. 


ing a return 
to the ſeller, 
leaves the 
purchaſer no 
right to com- 
penſation for 
a defect. 


The pur- 
chaſer of a 
fave is en- 
titled to a 
compenſation 
for defect, 
after the 
death or 
emancipation 
of the ſlave: 


quainted with his having been defective, he is in either caſe entitled 


entitled to a compenſation, becauſe the obſtacle to the return proceeds, 


S'. A LI BY Book XVI. 
however, the ſon in this inſtance be an adult, the purchaſer i is en- 
titled to ſuch compenſation.— The reaſon of this diſtinction is that, in 
the former inſtance, the right of property, with regard to the infant, 
takes place immediately on the cutting of the cloth, and previous to 
its being ſewn; and conſequently, as the purchaſer by this act inveſts 
the infant with a right of property immediately upon cutting the cloth, 
he becomes the cauſe of the detention of it from the ſeller previous to 
its being ſewn, and is therefore not entitled to the compenſation ;=in 
the latter inſtance, on the contrary, the right of property With regard 
to the aduli does not take place upon the ſewing, nor until he actually 
tale poſſeſſton of the garment; and hence, as it is by. the ſcuing, and 


not by the inuęſſiture in the adult, that the return of the cloth to the 
ſeller becomes impracticable, it follows that the purchaſer, by making 


this inveſtiture, does not detain the cloth from the ſeller, 1 conſe- 
naſty that he is e to a compenſation *. | 


N 5 
an 1 


Ir a W Girchaſe a ws ARG wid Guei him,— 
or the flave die in his hands, and-the purchaſer then become ac- 


to a compenſation from the ſeller: in caſe of the ſlave dying, becauſc 
death renders his property in the ſlave complete and. perfect,” and the 
impracticability of returning him does not arife from any act of the 
purchaſer, but from an unavoidable calamity ;—and alſo in caſe of his 
emancipating the ſlave, upon a favourable eonſtruction of the law.— 

Analogy would ſuggeſt that in this laſt caſe the purchaſer is not 


in this ane from the act of the purchaſer: the caſe, therefore, 


As an infant is incapable of taking poſſeſkon i in a caſe of git, the property veſts in 
him immediately on the declaration of the donor, or on his [the donor's] performing ſome 


act which manifeſts his intention, as in the cutting of the cloth by the purchaſer in the 


above caſe: in the cafe of an adult _— IDs d, een» is * 
an W nn with right of property. | PET as ; "IF 

| ; 
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* 
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is the ſame as if he had tilled the ſlave; and as, in that caſe, 10 would 
not have been entitled to any compenſation for defect, ſo in this 
inſtance likewiſe. He is, however, ſo entitled, upon a favourable 
conſtruction, becauſe by the emancipation his property attains to its 
height and completion; for Ax is not, in his original nature, à ſub- 
ject of property, all men being originally created free; nor can any 
right of property exiſt with reſpect to him but under reſtriction, and 
of limited duration, continuing in force no longer than until he be 
made free: etnancipation, therefore, like death, occaſions a comple- ; 
tion of right of property, and it may conſequently. be ſaid that a right 0 
of property ſtill remains in the ſubject of the ſale, notwithſtanding the 
impoſſibility of returning it, as a thing is rendered fixed and unalter- _ 
able by its completion.—lt is to be obſerved that conſtituting the ſlave 
a Modabbir or an Am- Malid is, in this particular, e to eman- ; | 


cipation.' 


- —©—— * 
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Ir a perſon purchaſe a ſlave, and afterwards emancipate him in re- but not after 
turn for property“, and then diſcover him to have been defective, he — 
is not entitled to a compenſation from the ſeller, as the detention of phony ny 

the return is, in effect, a detention of the con/fideration.—lIt1s recorded, return for 
from Haneefa, that the purchaſer is in this caſe alſo: entitled to a * * 
compenſation ; becauſe an emancipation, whether it be gratuitouſly 


made or otherwiſe, occaſions: the completion on the right of pro- 


perty. - 2 [1 ? 


Is a perſon purchaſe x ſlave; and afterwards put him to death, and nor after his | 
then diſcover him to have been defective, he is not entitled to a com- he has been 
penſation fot the defect, according to Haneefa. — This alſo is agree- —_— = 4 „ 
able to the Zdhir-Rdawayer.—lIt is reported, from Aboo Yooſaf, that | | (0 
the purchaſer is e to a en becauſe the Jaw annexes. = I 
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no worldly puniſhment to the murder of a ſlave by his maſter o, and 


the caſe is therefore the ſame as if he had died a natural death. The 


A 
of food 18 not 
entitled to a 
compenſation 
for defect af- 
ter having 
eaten it; 


principle on which the Zdhir-R&wayet proceeds is that murder, 
wherever it takes place, occaſions reſponſibility ; and ag, in the caſe 


of a maſter killing his ſlave, the reſponſibility is remitted only on ac- 


count of the maſter's right of property, the maſter conſequently, as 
it were, takes the reſponſibility + in return for his right of property: 
the caſe is therefore the ſame as if he had /o/d the ſlave. It is other- 
wiſe where he emancipates him without any return, as that act does 
not occafion/'reſponſibility, any more than where a oe Fr, eman- 
ee his Portion in a tare Gore 1. 


Ty a perſon purchaſe any article of food, and eat Wat, wal be 
then informed of a defect in. them, in that caſe, according to Ha- 
neefa, he is not entitled to any compen ſation from the ſeller.— Ace- 
cording to the two diſciples he is entitled to a compenſation. —The 


fame difference of opinion ſubſiſts with reſpect to the eaſe of a perſon 


who, having purchaſed garments, and worn them until they had be- 


come ragged, then diſcovers that a defect had formerly exiſted in 


them. The arguments of the two diſciples are that the purchaſer 
having performed no act with reſpect to the ſubject of the ſale but 
what is agreeable to the object of the purchaſe, and what is cuſtom- 
ary, the caſe is therefore the ſame as if he had emancipated a laxe.— 
The argument of Haneefa is that the return of the food to the ſeller is 
impraCticable, becauſe of the purchaſer having performed an act with 
regard to it which induces reſponſibility ; and the caſe is therefore the 


fame as that of ſale or of murder. The act of a purchaſer, moreover, 


although it be the object of the purchaſe, is nevertheleſs diſtegarded: 
whence it is that the an is entitled to no n for a 


* That is, it W On POOL? = to expiation * charity, faſting, bar 
ligious pennances. | 


, + Inother wards « bears the lf,” 5 0 ' Ser Vol. I. P. 400. IN 
| a | defect, 
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Ir a perſon Puent certain articles of 5 and eat PER of hem, 2 ſo alſo, 
and then diſcover them to be defective, he is nat, according to Ha- eaten 1 
wefa, entitled to return to the ſeller what remains, and to demand 4-7, 9f he 
from him a compenſation for the defect in what he had eaten; becauſe 
proviſions are in the nature of an unity; and the caſe is therefore 
the ſame as if a perſon were to fell part of goods purchaſed by him, 
and then to diſcover a defect in them; in which caſe he would not be 
entitled to return the remainder to the ſeller, and demand a compenſa- 
tion for the defect; and fo alſo in the caſe in queſtion. There are 
two opinions of the two diſciples on this 'caſe.—According to one 
opinion, the purchaſer may retain the remaining part of the proviſions, 
and receive from the ſeller a compenſation for the defect of the 
whole: and, according to the other, he may return the remaining 
part to the ſeller, and receive a Is Cans WW pre for the 
defect of what he had eaten. | 


+. 


Ir a perſon las eggs, muſk WOT cucyinbers, walnuts, Caſe of de- 
or the like, and after opening them diſcover them to be of bad quality; 2 1 * 
in that caſe, if they be altogether unfit for uſe, the purchaſer is en- commodities. 
titled to complete reſtitution of the price from the ſeller, as the fale - 
is invalid, becauſe of the ſubject of it not being in reality property.— 

If, on the other hand, notwithſtanding their badneſs, they be till fit 
for uſe, the | urchaſer is not entitled to return them to the ſeller, be- 
cauſe the opening of them is an additional defect of his own creation: 
he is, however, entitled to a compenſation for the defect; as by this 
means the injury he would otherwiſe ſuſtain is remedied to the greateſt 
poſſible extent. Shafes has ſaid, that he is entitled to return them 
after opening them; becauſe that is the exerciſe of a power committed 
to him by the ſeller. In reply to this our doctors argue, that the 

{eller has empowered him to OY them 1 in virtue of his'becoming the 

5 | 5 proprietor. 
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proprietor. Hence the caſe is the ſame as where a perſon purchaſes a 
garment, and, after having cut it, diſcovers a defect in it; in which 
caſe the purchaſer is not entitled to return the garment upon the ſeller's 

hands, although he [the ſeller] had authorized him to cut it down. — 
In ſhort, if the articles prove defective only in a /mall part, the fale is 
valid, upon a favourable conſtruction, becauſe it is incident to wal. 
nuts, and ſuch other articles, to be bad in a ſmall part; (by a ſmall 
part is meant what is commonly the caſe, ſuch as one or two in 2 
hundred:) but if, on the other hand, a great part prove bad, the ſale 
is invalid, and the purchaſer is entitled to a complete reſtitution of the 
__ purchaſe-money; becauſe in this caſe. the ſeller has united together 
entities and non-entities with regard to value; and the caſe is there- 
fore the ſame. as if a nn were to ſell en e and 


Fart 
Caſeofa I a perſon, — durcli a Nav; ſhould fel him to 8 


urchaſer 
Lag what and that other return the ſlave to him on diſcovering him to be de- 


he has pur- 


chaſed,which fective, and he agree to receive him back, on the K4zee's iſſuing a 
” ae decree to that effect, founded on-the proof of the defect by witneſſes, 
2 n the refuſal of the firſt purchaſer to confirm his denial upon oath, 
defect. in that caſe the firſt purchaſer is entitled to return the ſlave to the 
| ſeller; becauſe, although it be not lawful for a purchaſer, after the 
fale of the article on his part, to return it to the ſeller, {till in this caſe, 
the ſecond fale having been annulled by the Kizee, it becomes the fame 
as if no ſuch fale had ever exiſted. | 
OBE TIN. As the firſt purchaſer denied the defect, and ob- 
liged the ſecond purchaſer to eſtabliſh the fact by witneſſes, it would 
appear that he is not entitled to return the ſlave; becauſe, if he ground 
his right on the defect, he is guilty of prevarication, ſince he firſt & 

nies the defect, and then aſſerts it. 
RL. — The diſproof of the denial by the Kitzer' s decree, 
founded on the proof of the fact by witneſſes, renders ſuch denial of 


no validity i in law; hence the apparent contrariety of his denial and 
9 aſſertion 


Fg | 7 


— 
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aſſertion is reconciled, and as the firſt fale continues in Ae „ 
defect is at the ſame time proved, it follow that he is entitled to re- 


is a valid rejection: but if he ſhould rather chuſe to keep him, the 
ale continues in force. It is otherwiſe where an agent for Jak diſ- 


quence of a defect; — for this is in reality a return to the et 
and the agent is not required to return the article to his conſtituent, 
becauſe, in this caſe, there is only une fale, whereas in the caſe in 
queſtion there are /s, whence the diſſolution of the ſecond ſale does 
not diſſolve the frft.—In ſhort, if the ſecond purchaſer, on the diſ- 
covery of a defect, return the flave, and the firſt purchaſer receive 
him back, in conſequence of a decree of the K#zece, he [the firſt pur- 
chaſer] is in that caſe entitled to return him to the: original ſeller. —If, 
on the other hand, the firſt purchaſer agree to receive him back with- 
out a decree of the Ki4zee, he in that caſe is not entitled to return him 
to the original ſeller, becauſe, although the ſecond ſale be annulled | 
with regard to himſelf and the ſecond purchaſer, ſtill it is equivalent 
to a ſale de nous with regard to all other perſons; and the original ſeller 
is another perſon.—It is recorded, in the Fama Segheer, that when the 
ſubject of the ſale is returned to the firſt purchaſer, without a decree of 

the Kizee, on account of ſuch a defect as very rarely happens, (ſuch 
35 an additional finger, for inftance,) the firſt purchaſer has not the 
power of returning it to the original ſeller; and this (as our author re- 
marks) is a direct proof that the effect is the ſame in both caſes; that 
is, whether the defect be of ſuch a nature as may have recently hap- | 
pened, or ſuch as never recently happehs.—In ſome traditions it is 
mentioned, that in the latter caſe the purchaſer may retura the 
ſubje& of ſale to the original ſeller, as there is then a certainty 


that ſuch defect did exiſt whilſt in the hands of Ke * 
ſeller. | | | 


— 


Ver- ß n I 


turn the ſlave to the ſeller. — If, therefore, he ch bo to return 1 i ; wy 


poſes of an article, and the: purchaſer returns it to the agent in conſe· pms 
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caſe of a pur- 
chaſer, 1 
taking poſ 
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article. 
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Ir a perſon purchaſe a ſlave, and take poſſeſſion of him, and then 
aſſert a defect in him, the K4zee. in ſuch caſe muſt not enforce the 
payment of the price on the part of the purchaſer until he ſhall have 
inveſtigated his aſſertion, either by the declaration of the ſeller, upon 
oath, that the ſlave had no defect, or by the proof of the fact on the 
part of the purchaſer by witnefles. The ſuſpenſion of the Kizer's 
decree with regard to the payment of the price is requiſite, leſt ſuch 


decree ſhould be rendered vain and uſeleſs by the ſubſequent proof of 
the defect; and alſo, becauſe the tenor of ſuch decree is that the 


purchaſer ſhall pay the complete price in fulfilment of the ſpecific claim of 


the ſeller, whereas the purchaſer, by aſſerting a defect, denies the 
obligation on him to pay the complete price. The Kdzee, therefore, 


muſt firſt proceed to examine into the circumſtance of the defect; and 
if the purchaſer ſhould ſay that his witneſſes are in Syria *, he muſt 
then exact from the ſeller his denial upon oath. If the ſeller ſhould 


take the oath accordingly, the K4zee muſt then decree the payment 


of the price ;—becauſe in ſuſpending the price till the arrival of the 


witnefles an injury would reſult to the ſeller; and the immediate en- 
forcement of the payment does not in ſo great a degree injure the 
purchaſer, becauſe after the return of the witneſſes from Syria, if he 
thould eftabliſh his proof, the purchaſe-money will be returned tohim 
on his returning the ſlave to the ſeller. —If, however, the ſeller ſhould 
refuſe to take an oath in ſupport of his denial, the afſertion of the pur- 


chaſer is then eſtabliſhed; as ſuch refuſal i is an argument in favour of 


the exiſtence of the defect. 
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the purchaſe; 


Ir a badet ark 3 a ſlave, ſhould oc: afſert 
that © he had run away from him, and had alſo run away whilſt in the 
% p9ſeſfron of the ſeller,” and the ſeller offer to take an oath that * he 
had never run away from im [the purchaſer, ] the Kdzee muſt in 
that caſe refaſe to receive his depoſition, until the purchaſer firſt 


* That is, at ſuch a ; diflunics N their appearance in court impraQiicable. 
| prove 


(| 
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prove by witneſſes that © he had run away. from him”. {the ſeller, 
after which the Kizee muſt tender an oath to the ſeller to, this pur- 
port, by.Gop, I have. ſold the ſaid ſlave and delivered him to the 
6 E and he never ran away whilf he belonged to me: (as 1 is 
mentioned by Mohammed in the Jama:) —or to this purport, © by 
„God, the purchaſer has no right to return to me ſuch ſlave, on ac- 
count of the defect which he aſſerts: —or in this manner, ** by 
* Gop, ſuch ſlave never ran away whilſt he belonged to me.” —He 
muſt not, however, tender an oath to him to hi- purport, ** by God 
* I ſold the ſaid ſlave at a period when he had not the ſaid defect: 
nor in this manner, by Gon, I ſold the ſaid ſlave and delivered him 
a to the purchaſer, at a period when he had not the ſaid defect; 
becauſe, in taking ſuch. oaths, the meaning of the ſeller may be, that 


? 
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and the forms 
of depoſition 
tobe required 
of the ſeller 
in this 
inſtance. 


although he had ſuch a defect formerly, yet he had it not 47 the © 


identical period of ſale or delivery; and thus, without any deviation 
from truth, he may defraud the purchaſer of his right. If the pur- 
chaſer ſhould not be able to prove, by witneſſes, that the ſlave had 
run away from him [the purchaſer, ] the oath, in that caſe alſo, (ac- 


cording to the two diſciples,) muſt be tendered to the ſeller. Our 


modern doctors have differed concerning the opinion of Hanegſa upon 
this point; as ſome of them ſay that, according to him, an oath is 
not to be adminiſtered to the ſeller in this inſtance. —The argument 
of the two diſciples is, that as'the affertion of the plaintiff is worthy 
of regard, and ſuch as'would be attended'to in caſe of its being proved 
by witneſſes, it follows that in default of ſuch witneſſes the ſeller 
muſt be required to deny the affertion upon oath.— The reaſoning 


of Haneefa (as recorded by thoſe: WhO have ſaid that, according to 
him, an oath i is ar to be adminiſtered to the ſeller) is that the form 
of ſwearing a defendant has been ordained by the Law for the purpoſe 
of removing any litigation that may happen to ariſe, - not for the pur- 


pole of exciting litigation. Now, in the preſent caſe, the exaction of 


an oath from the ſeller will only give birth to a new litigation; be- 


cauſe, in caſe he ſhould refuſe to take it, and the proof of the fact be 
Hhh 2 . . thence 
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thence ftabliſfed, it wilt Bdcbrii6 ü net, ſubject of contention whether 
the ſaid defect did exiſt or not during his being in the 'feller's poſſeſ. 
fion, and there will be a neceffity for tendering, to him another 
oath, upon this. ue, for the ne of. i, fad wan cauſe. 

x of diſpute. _ 1123 


a perſon purchaſe a 8 FRY and having recerdith her- 

a "he ſeller, Would, on the diſcovery of a defect; deſire to re- 
deeurn her, and the feller aſſert that he had fold zwo female flayes to 

| «© the purchaſer of which he only produced one, and the Pürchaſer 
maintain, on the other hand, that he had only ſold ont, in that 

caſe the declaration of tlie purchaſer, upon oath; is to be credited; 

for, as the diſagreement here relates to the quantity taken poſſeſſſon 

of, the perſon who took poſſeſſion muſt be credited, as being the moſt 

competent judge; —in the ſame manner as holds in a caſe of uſurp- 

ation ;—that is, if the perſon whoſe property is uſurped aſſert the 
uſurpation of a particular quantity, and the uſurper deny the quantity, 

his declaration upon oath is to be credited; and ſo alſo in the caſe in 

queſtion. If, on the other hand, the purchaſer and ſeller agree in the 

extent of the ſale, but differ with reſpect to that of the /e:2m, (as if 

both ſhould allow the two female flaves to have been the ſubject of the 

fele, —the ſeller aſſerting that the purchaſer had EE e. both,” 

and the purchaſer, on the other hand, maintaining that he had 1 | 
<< received one, in that caſe alſo the declatation of the purchaſer, 
upon oath, is to be sd. for the reaſon already n PR 


Caſe of a 2 | Ir a anden purchaſe two a To One contract, and take poſſeſ- 
222 ” fion of one, and then diſcover the other to be defective, he is not in 
Have, one of that caſe permitted to retain the one he had taken poſſeſſion of, and 
defedive, to relinquiſh the other; but he has the option of either retaining or 
| relinquiſhing both; becauſe until both be taken poſſeſſion of the 
terms of the contract are not fulfilled; and hence, if he ſhould retain 

one and relinquiſh the other, it would induce a deviation from the 


OS 
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bargain previous to its fulfilment, which (as was before explained) "Ih 
unlawful. If the defect ſhould lie in the ſlave of which poſſeſſion had 
been taken, in that caſe there is a diſagreement among our doctors. 
It is recorded, from Aboo Yooſaf, that the purchaſer is in ſuch cafe en- 
titled to return the d hſectiue ſlave only. The more approved doctrine, 
however, is that he muſt retain both or relinquiſh both; becauſe tze 
fulfilment of the bargain reſts upon a complete an of the ſub : 
ject of the ſale, namely the #wo-flaves: This cafe, therefore, reſem- | 
ble a caſe of detention-of the article ſold, in ſatisfaction for the price: ; 
that is, if the ſeller ſhould detain the goods in ſatisfaction for the 
price, ſuch detention cannot be abrogated until he actually receive 
complete poſſeſſion of the price; and in the ſame manner, in the caſe 
in queſtion, - the bargain is not perfected, until the purchaſer receive 
complete poſſeſſion of the articles ſold. If, however, in the caſe in 
queſtion, the purchaſer ſhould have made ſeizin of both, and ſhould 
afterwards diſcover a defect in one of them, he is then entitled to re- 
turn the defective one /ingly. Ziffer has given a different opinion; 3 * 
becauſe in this caſe a deviation from the bargain takes place; and it is 
not free from injury, ſince it is an eſtabliſhed cuſtom, i an fales, to-unite | 
good and bad things together: the eaſe is therefore the ſame as if he 
had rejected one before the ſeiain of the whole, —or, as if he had 
made the purchaſe under a condition of option, ot, with an option of 
inſpection. Our doctors, on the other hand, allege that in this caſe 
the deviation from the bargain takes place after the fulfilment of the 
contract; becauſe the ſeizin of the goods renders the contract com- 

plete; and the exiſtence of the option of defect does not operate againſt 
the completion of the contract after ſeiazin. A deviation, moreover, "4 

from the bargain, after the fulfilment of it, is lawful, as has been al 

ready demonſtrated : whence it is that if, after taking poſſeſſion of 5 5 

both ſlaves, one of them ſhould be found to be the property of an- 

other, the purchaſer is not in that caſe at liberty to return bath. to the 

ſeller; but muſt retain one, and receive from the ſellet a deduction of 

the price, on account of the one belonging to another, notwithſtand- | 
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ing this be a deviation from the bargain: contrary to. conditional op- 
tions, or options of inſpeftion, forthe exiſtence of ſuch conditions is a bar 
to the fulfilment of the bargain, menen ſeizin 2 have 


taken place. 


422 


| f | 


, 4 


In the pur- Ix a perſon purchaſe articles eſtimable by weight, or by meaſure of | 
ticles of capacity, (ſuch as filver or wheat, for inſtance,) and he afterwards 
— 4 aer diſcover the article to be in part defective, he is entitled, in that caſe, 
capacity, the either to return the whole to the ſeller, or to retain the whole; but 


-part which 


proves de- he has not the power of returning the defe&rve part only, becauſe the 
zective may | unities of articles eſtimable by weight or by meaſure of capacity are 
the ſeller. :confidered as forming one individual, provided they be all of the 
| ſame ſpecies. Some have alleged that this proceeds on a ſuppoſition of 
the articles in queſtion being contained in one veſſel; but that, if they 
be contained in tu, the one containing the ere artiele may be 


| CORO, and the other retained. 912 x1 a1 


Ifaporrof © Ty, after the pdt of articles eſtimable by weight, or meaſure- 
A ment of capacity, a part of them ſhould prove to be the propetty of 
— of another, the purchaſer is not in that caſe allowed to return the re- 


the purchaſer mainder to the ſeller; becauſe no injury can reſult to him from his 
242 (oy being obliged to keep them, as articles of this nature may be ſeparated 
turn the e and divided without ſuſtaining any blemiſh, and the proof of part of 
the ſubject of the ſale having been the property of another is no impe- 

diment to the completion of the contract, ſince that depends on tbe 

conſent of the ſeller and purchaſer, and not of the perſon who is dif 

covered to be the proprietor of a part. This is where poſſeſſion has 

been taken by the purchaſer, before a part of the ſubject is diſcovered 

to be the right of another ;—for if the right of property of the other 

be diſcovered previous to the purchaſer taking poſſeſſion, he is, in that 

caſe, entitled to return the remainder, ſince a deviation from the con- 

tract takes place previous to the completion of the bargain. If the 

articles be act ſuch as are eſtimable by weight, or meaſurement of 


capacity, 


8 A 4 
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capacity, but chth, for inſtance; then the purchaſer i is entitled to re- 
turn the remainder to the ſeller at all events, as diviſion and eparation | 
of 1 article would, 1 in this 0 wor an injury to it. 


| . 


Ir a eſis purehaſb A female e and diddiver that ſhe has an 


ulcer or ſome other ſuch ailment, and apply a remedy to it, —or, if a 
perſon purchaſe an animal, and diſcover it to be defective, and ride upon 


it on ſome buſineſs of his own,—the application of a remedy in the one 
caſe, or the act of riding in the other, indicate an acquieſcence in the 


defect on-the part of the purchaſer, and he is therefore not entitled to 
return either the ſlave or the animal on the plea of an option from the 
It would be otherwiſe if he had purchaſed the' 
animal on a condition of option; for the object of ſuch condition is an 


diſcovery of a defect. 


A — 
by applying 
2 *. y to 
the defeQtive 
article, or 

— of 
it, deprives 
himſelf of the 
power of re- 
turning it to 
the ſeller. 


experimental knowledge, which cannot be obtained but by a trial. If, 


moreover, he were to ride upon. the animal, act on his own buſineſs, - 


but merely with an intention of reſtoring it to the ſeller, no inference 
could be drawn of his acquieſcence in the defect; —and ſo alſo, if he 


were to ride upon the animal with an intention of giving it water or 
forage ; provided, however, the riding for theſe purpoſes be unavoid- 


able, either becauſe of the animal being unruly and ungovernable, if 


not mounted, or becauſe of the practi) Ae being incapable of 
walking. 


Ir a perſon purchaſe and take poſſeſſion of a pere, not knowing Ifta purchaſed 


that he had formerly, whilſt in the poſſeſſion of the ſeller, been guilty 
of theft, and the theft be afterwards proved, and the ſlave ſuffer am- 
putation for it in the ſeller's hands, the purchaſer is, in that caſe, en- 


titled, according to Hanegfa, to return him to the ſeller, and receive 


back the whole of the price. According to the two diſciples, the 
purchaſer is ſtill to keep poſſeſſion of the ſlave, and to receive from 
the ſeller the difference between the value whilſt in his perfect ſtate, 


and that which he bears after his hand is cut off. The fame diſagree- 


ment ſubſiſts in caſe of a ſlave n Gel whilſt in the poſſeſſion 


of _ 


ſlave ſuffer 
amputation 


for a theft 


committed 
with the ſel- 
ler 5 the pur» 
chaſer may 
return him 
and receive 


back the 
price: 

and ſo alſo, if 
he ſuffer 
death, or a 
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* 
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crime com - 
mitted with 


the ſeller, 
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of the purchaſer, for a crime” he had committed hilſt in the poſſe. 


ſion of the ſeller; Hancefa being of opinion that the purchaſer ĩs en- 
titled to a reſtitution of the whole of the price; and the two diſciples, 


that he is entitled only to the difference between the value of 


: the ſlave; before his blood has become neutral, and that Which he 
bears aſter it has been neutral v. In ſhort, according to Ha- 
; neefa, the exiſtence of a cauſe of mutilation or death is equivalent 
to à claim of: right +,—whereas, according to the two diſciples, it is 
equivalent to a Agfect. The reaſoning of the two diſciples is that the 
cauſe only of mutilation or death occurred with the ſeller, but not the 


actual death or mutilation. itſelf ; now, the exiſtence of a cauſe of 


death or · mutilation is not repugnant to the ſubject being property; 
the ſlave, therefore, notwithſtanding the exiſtence of the cauſe of mu- 


tilation or death, is nevertheleſs property, and capable of being the 
ſubject of a ſale; as, however, a ſlave in whom exiſts. a cauſe of 
death or mutilation is de/2&ive, it follows that the purchaſer i is entitled 
to receive from the ſeller a compenſation for the deficiency, where 
the return has become impracticable; and in either of theſe inſtances 
the return 5 impracticable; here he ſuffers death evidently ; and 
alſo where he ſuffers mutilation; becauſe ſuch mutilation is a defect 
that has taken place in the hands of the purchaſer ;—in the fame 
manner as where a perſon purchaſes a pregnant female ſlave, being 
ignorant of the circumſtance, and the ſlave dies in labour, in which caſe 
the purchaſer i is entitled only to a compenſation for the difference be- 


tween the price which ſhe bore when not pregnant, and that which 


ſhe bore when pregnant. The reaſoning of Haneefa is, that the 


cauſe of mutilation and death occurred with the heller; and as a cauſe 


induces its effects, the death or mutilation muſt be referred to the 
period of the oy. The caſe is, * the ſame as if a perſon 


That 1 become forſited to che a, and conſequently luble to be th 
without reſponſibility. 


+ In other words, is the ſame, in effect, as i the fy, aer th punch hu 


prove to be the property of another perſon. 


were 


cine, „ * ©. 


were to uſurp a ſlave, and the ſlave, whilſt i in his pofſeſſion, were to 
commit a crime inducing. mutilation or death, and the uſurper then 
reſtore him to his proper owner; and the ſlave then ſuffer death or 
mutilation; for in that caſe the ufurper would be reſponfible for the 
whole of the value to the owner; in the ſame manner as he would 
have been in caſe of the flave's boring been put to death whilſt in his 
own poſſeſſion; as the cauſe, in either inſtance, occurred with him, 


With reſpect to the caſe of pregnancy, adduced by the two diſciples, 

it is not admitted by Hana. If, however, it were admitted, ſtill 
there is no analogy. between it and the caſe in queſtion, ſince 
pregnancy won 88 oY} en of death, 3 in fen ; 
inſtances. * | 


Ir a fave firſt F UFOS telt with the caller, we 4 an Caſe of a ſlave 
ing ſold, commit theft with the purchaſer, and afterwards ſuffer am- = | oo 
putation for both thefts, in that caſe, according to the two diſciples, aur theſis, . 


the purchaſer is-entitled to the difference of relative value of the: flave ed with the 


at the time of fale, and after the commiſſion of the ſecond theft. 8 


According to Hanegfa, on the other hand, the purchaſer is not en- we. 
titled to return him, unleſs the ſeller ſhould of his en accord con- 
ſent to receive him: but he is entitled to a compenſation for the fourth 
of his value; and if the ſeller ſhould himſelf agree to receive him, in 
that caſe he muſt reſtore to the purchaſer three fourths of his price ; 
RX the hand of a man is eſteemed equal to half his perſon; and 
in this caſe, the hand is forfeited. for the commiſſion of two 
Py it follows that a deduction of one quarter ought to be made 


on account of the theft committed e in the Face of the 
turc haſer. 81 


Ir a ſlave, havin g. Yeen ſeverally ſold, and delivered to Mhebs differ- G 7 
ent perſons, ſhould then ſuffer amputation for a theft which he had P : 
committed whilſt in the poſſeſſion of the firſt ſeller, and of which the fokd, — 
different purchaſers were not apprized at hp Period of concuting for a thefe 

Vot. Ih . Jad their 
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committed 


ith the 
falls Fenk 


Where the 
purchaſer 


grants the 


eller an ex- 


emption from 


to the two diſciples, on the other hand, the laſt purchaſer is entitled 
to a compenſation. from the immediate ſeller ; but he again is not en- 


diſciples ; for as, in their opinion, the exiſtence of a cauſe of mutila 


. Exiſtence of a cauſe of mutilation to be equivalent to a claim of right; 
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their reſpective contracts, —in that caſe, according to Flaneefa,: the 
laſt purchaſer has a right to return him for a full retribution of the 


price to the perſon from whom he bought him; and he again is en- 


titled to return him, on the ſame condition, to the perſon from whom 
he bought him; and in this manner the return may be made through 


the different gradations of purchaſers'to their immediate ſellers, until 


at length the flave be returned to the ſeller in whoſe hands he com- 
mitted the theft; in the ſame manner as in a cafe of. claim of right; 


for the exiſtence of a cauſe of amputation is (according to Haneefa) 
equivalent to a claim of right, as was before explained “. According 


titled to any compenſation from his immediate ſeller; in the fame 
manner as in a caſe of defef; for the exiſtence of a cau/e of ampu- 
tation is (according to them) equivalent to a dgſect, as was before 
explained. (It is to be obſerved that the mention of the purchaſer 
being ignorant of the theft committed by the ſlave, is inſiſted on in the 
two preceding examples, on account of the particular tenets of the two 


tion is equivalent to a d, it follows that if the purchaſer had 
previous knowledge of the exiſtence of ſuch cauſe, he Re appear to 
have acquieſced in the defect, and conſequently have relinquiſhed 
any right to a compenſation. As Hanegfa, on the contrary, holds the 


and as the knowledge or ignorance of this circumſtance makes no 
difference with reſpect to the purchaſer, it follows that ſuch ſpecif- 
cation, with regard to his tenets, is ara immaterial. ), 


IF a WP" ſhould ſell a ſlave, ſtipulating an e to him- 
ſelf of all reſponſibility for his defects, as if he ſhould ſay, I have fold 
this ſlave with all his defects,“ —in that caſe, if the purchaſer ac- 


5 | ® See p. 224- 


| 4 0 
i qrieſce 
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quieſce in ſuch condition, and exempt him from. any reſponſibility, _— he | 
he is not afterwards permitted to return him to the {eller on account — 1 

of any defect, notwithſtanding the condition of the ſeller may have whatever the 

been general, that is, without ſpecifying the particular names of the —1 * 

defects from the reſponſibility of which he exempted himſelf. —Shafez 

is of opinion that ſuch exemption is not valid, | unleſs. the name of 

every defect to which it refers be ſpecified ; for it is a rule, with him, . 

that exemption from undefined claims is invalid; becauſe exemptin v.20 
has ſome of the properties of invęſfiture, (whence it is that it may be 
rejected,) and inveſtiture of an undefined nature is invalid. The ar- 
gument of our doctors is that the grant of ſuch exemption is in fact 

a voluntary ſurrender of one's own right, the uncertainty with re- 
ſpect to which can be no cauſe of contention, fince delivery is not 
requiſite. It is to be obſerved that Aboo Tooſaf is of opinion that the 
exemption, in this caſe, includes all defects actually exiſting at the 
time of ſale, and alſo all which may happen in the interval between 

that and their delivery. Mohammed and Ziffer, on the contrary, are 
of opinion that the defect which may happen in the interval ought 
not to be included. The argument of Aboo Yooſaf is that the pro- 
bable object of ſuch ſurrender on the part of the purchaſer is to ren- 

der the ſale binding and concluſive, which would not be the caſe 
unleſs the defects that may happen in * interval wen the ale 
and the ſeizin were alſo included. 18 


1 
; F 


lii 2 


} 428 e Sethe 


Of Invalid, Nult, and * Abominable Sal. 


A SALE. is ANVALI ID hers it ts. « lowfut with reſet of its CENCE, 
but not with reſpett of iti QUALITY ; and NULL, where the ſubjef is 
wot of an appreciable nature ; and the terms INV AL1D and NULL, are 
often indiſcriminately uſed.— Au ABOMINABLE ſale: is ſuch as is lawful 
both in its ESSENCE and QUALITY, but attended with ſome circumſtance 
E ABOMINATION. 


— my Lan in exchange for currion, blood, or the perſon of a freeman, 
null and an is nul, becauſe none of. theſe caſes beats the characteriſtic of /al, 

invalid ale. (namely, an exchange of property for property,) ſince theſe articles do 
| not conſtitute property with any perſon. A ſale in exchange for wine 
or por (on the other hand,) is merely invalid ʒ becauſe the charac- 
- teriſtic of ſale does exiſt in theſe inſtances, as theſe articles are con · 
fidered as property with ſome deſcriptions of people, ſuch as Chriſtians 


and Fews; but they do not conſtitute Property with Meuſſulmans, and 
a contract comprehending theſe articles is therefore invalid. 


— 


e In a fale that is null, the purchaſer is not empowered | to perform 
— a "ll any act with reſpect to the ſubject of the fale, but it remains as a 


* The word in the original is Metre, which the tranſlator (fillowing its literal and 

common acceptation) has rendered abominable. The term, however, in this work, is not to 

be underſtood in the ill ſenſe in which it is generally employed in the Engliſh language 

the caſes to which it relates being ſuch as are in every reſpect legal, but which being at- 
tended with circumſtances of impropriety, an abſtinence from them is recommended. 


| truſt 


cr. V. ; 9 4 LE 


truſt in his hands, according to ſome of our modern doftors; becauſe, 
as the contra? of ſale, in ſuch an inſtance, is totally diſregarded, there 
remains only the ſcizin of the purchaſer with the conſent of the ſeller: 
and accordingly, if the article were to perifh in the purchaſer” s hands, 
in this inſtance, he is not reſponſible for it. Others are of opinion 
that the ſubject of the ſale, in this caſe, is not a depot, but that the 


ſale is merely | 
a truſt in the 


= 


purchaſer is not reſponſible for it; (in other words, if it periſh in 


the purchaſer's hands, he is anſwerable;)—becauſe the article is as 
much in his poſſeſſion, in this inſtance, as an article detained in a 
perſon's hands with an intention of purchaſe, and for which he is re- 
ſponſible. Some allege that Haneefa is of the fin opinion, and the 
two diſciples of the /econd. The reaſons for this difference of doc- 
trine will be explained in treating of the deceaſe of an Am Walid os 
Modabbrr, in the hands of a purchaſer. | | 


Ina caſe of invalid ale, the purchaſer becomes proprietor of the 
article upon taking poſſeſſion of it; and is reſponſible for it [if it be 
loſt in His hands, ] Shafei is of a different c d as wil be here- 


Re CIS. 


Tax fate of carrion, blood, or the perſon of a freeman, is null, 


in the ſame manner as a ſale in return for thoſe articles is null; 


becauſe, as thoſe articles do not conſtitute property, > are un- 
faleable. 


A SALE of wine or pork, if in return for money, is null; and if in 
return for any other article, (as clorb, for inſtance,) it is invalid, 
hence it is that the ſeller of pork or wine, for clarh, becomes the 
proprietor of ſuch cloth, although the actual pork or wine do not be- 
come the property of the purchaſer. The diſtinction in theſe caſes 
is, that wine and pork are held by Zimmees to be property, whereas 


Muſſul mant conſider them as articles from which no uſe can be de- 
nved, becauſe the Law has commanded the contempt of them, and 


Ws. 5 2 | prohibited 


wi that 
chaſed por 
an invalid 
ſale becomes 


his property. 


A ſale of op 
hidden ings 
if for money 

is vu] bar if 
in the way of 
barter, is in- 
valid. 
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prohibited all regard to them among Muſſulmans. Now, a Muſſul-' 
man's purchaſing either of theſe for ſpecie implies a regard to them, 
becauſe it is not money (which conſtitutes the price) that is the ob- 
ject of the ſale, as it is merely the inſtrument of acquiring the object; 
for in fact it is only the vir or pork that is the object; and as theſe 
articles are not appreciable with reſpe& to Muſulmans, it follows that 
the ſale of them is aull. At is otherwiſeif a Muſ/ulman purchaſe cloth 

for pork or wine, becauſe that can admit of no other conſtruction 
than that he regards the cloth as the object of the tranſaction, conſi- 
dering the pork or the wine only as the means of attaining ſuch ob- 
ject, and not (as in the other caſe) as the object itſelf, The ſpecifi- 
cation of the pork or wine, therefore, is regarded merely that the 
purchaſer may become the proprietor of the cioth, and not in order 
that the ſeller may become proprietor of the wine or pork ; and hence | 
'the mention of thoſe articles is invalid, and the payment of the price 
of the cloth, and not the delivery of the fleſb or liguor, is incumbent 

on the purchaſer ; (and ſo alſo, where a perſon /e//s wine or pork 

for cloth ;) for, as cloth is a faleable article, the cloth muſt, in this 
inſtance, be conſidered as the ſubject of the ſale; for which reaſon 
this is an invalid and not a null ſale; becauſe where, in a contract of 
ſale, the ſubject on both ſides conſiſts of ſomething elſe than money, 
either may with equal propriety be conſidered as the ſubj e& of the 
ſale. (This ſpecies of ſale is termed a Beeya Mookiyeza, or Clad 


ine Tus foals of an An, mali, a Modabbir, or Mokdtib, is mull;— 
A Walld,on becauſe an 4m-Walid has a claim to freedom, as the prop het has ſaid, 


2 47 4% is Her. child hath ſet her free, & (that is, her child is a cauſe of free- 
bre dom to her;) and the cauſe of freedom, with reſpect to a Modabbir, 
is not eſtabliſhed upon the deceaſe of his owner, but muſt be conſidered 
as actually extant in him af preſent, as the owner is incapable of 
emancipating him ed his deceaſe; ;—and a Mokdtib, on * other 


24% b 1 05 TT 
| 1 5 hand, 
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hand, is poſſeſſed of his own perſon as a right eſtabliſhed in him, 


and binding upon his owner, inſomuch that the owner cannot of 
himſelf break or infringe upon it: —if, therefore, the ſale. of any of 


theſe were valid, that which is eſtabliſhed ; in them would be rendered 
null;—hence the ſale of them is null. —ReſpeQting a caſe where a 
 Mokdtib himſelf acquieſces in being ſold, there are two opinions re- 


corded. According to the Zahir Rawdyet, the ſale in ſuch caſe is 
valid. It is to be obſerved that by a Modabbir is here meant ſuch as 


is abſolutely ſo, and not one whoſe condition of freedom is reſtricted 
to the non-recovery of his maſter from the illneſs under which he 


laboured at the time of CO g the fadbeer . 
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Ir, after the fale of an An-Walid o or Modabbir, and the ſeizin of and the pur- 


the purchaſer, one or other ſhould die, in this caſe, according to Ha- 


ciples he is reſponſible for the value :—(and there is one tradition 
which reports that Haneefa coincides with them on this point.) 
The reaſoning of the two diſciples is, that as the purchaſer took poſ- 
ſeſſion of the Modabbir or Am-Malid i in virtue of a ſale, he is TITS 
reſponſible for the loſs; in the fame. manner as for the loſs of any 
other property after purchaſe and ſeizin ;—for this reaſon, that an 
Am-Walid or Modabbir may be included f in a contract of fale; 


whence it is that any article united with them in a contract of ſale 
becomes the actual property of the purchaſer. It is otherwiſe with 


reſpe& to a Mok4tib, as the purchaſer is not reſponſible for the lofs of 
him, becauſe, being poſſeſſed of his own perſon, the purchaſer's ſeizin 


er is not 


reſponſible ij 
neefa, the purchaſer is not reſponſible T. According to the two diſ- *** 


hoy die in 


his hands, 


of him is not fully eſtabliſhed; and the reſponſibility attaches in Vir- | 


tue of the ſeizin. The argument of Haneefa i is, that actual ſalt can- 
not operate with reſpect to * is not in reality a fit ſubject of it; 


* See Vol. I. p. 477. 


+ That s te lo is confdered a falling upon the Jll and not upon th gl. w_ 


1 That i Is, « * be Joined with other articles.” 
9 6 and 


— 


or ofa biid . TIE ſale of a bird i in the air, or of one which after having been 


ao fs Ds Tux ſale of a tus in the womb, or of the offspring of that fetus, 
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and as a Modabbir or Am-Walid are not in reality fit ſubjegts of ſale, 
they are therefore conſidered in the ſame light with a Mokdtib. In 
reply to what the two diſciples urge it may be obſerved, that an Am- 
Walid or Modabbir are not included in a ſale for the fake of their per- 
ens, but only in order that'the effect of ſale may be eſtabliſhed with 
reſpe& to ſuch articles as may have been united with them in the 
contract; in the ſame manner as where property of the purchaſer 
happens to be involved in the contract; —in other words, if a perſon 
purchaſe-twolaves by one contract, and one of thoſe ſlaves happen 

to be his property, ſuch ſlave is nevertheleſs included in the con- 
tract, — not indeed for the ſake of his perſon, but merely in order that 


the effect of the fale may extend to the other ſlave, who is united 
with him in it. | 


The dle is Tux fale of fiſh which is not yet caught is null, as it is not in 


2 that ſtate property. In the ſame manner alſo, the ſale of a fiſh 
which the vender may have caught, and afterwards thrown into - 
large fountain from which it cannot be taken without difficulty, is 
null, becauſe there the delivery is impracticable. (It is lawful, how- 
ever, in caſe the fountain be ſo ſmall as to admit its being caught 
with eaſe.) —If fiſh ſhould of themſelves come into a fountain with- 
out the proprietor's having taken any means, by the erection of 2 
dam, or the like, to prevent their egreſs, they are not conſidered as 
property, and the ſale of them as therefore null. 


in the air, 


caught is again ſet at liberty, is null; becauſe in the one caſe it is not 
property, and in the other the delivery is rendered impracticable. 


4 whe womb, is null; becauſe the prophet has prohibited it ; and alſo, becauſe 


Spring,) there is a probability of fraud, from here 128 a want of * 
in the caſe. | 


THE 
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Tux ſale of milk in the udder is l: deals chere is a poſſibi- 


lity of fraud, in the udder's being perhaps void of milk, and full of 
wind; or, becauſe there might ariſe a contention with reſpect to the 


mode of extracting the milk ; or becauſe it might happen that the 5 


udder contained more milk at the time of extracting it than at the 


time of ſale; and hence there might be implicated 1 in the fale ſome- 


thing not properly the ſubjedt e of it. 


Tax fale of wool or hair growing upon an animal is null; be- 
cauſe, whilſt joined to the animal, it is conſidered as a conſtituent 
part of it; and alſo, becauſe it cannot be exactly cut away from the 
animal, without either leaving a part of it or taking away part of the 
ſkin, ſince it is not practicable to pull it out. It is, moreover, re- 
corded in the Na#/ Saheeh, that the prophet prohibited the ſale of 
« wool upon the animal, of milk in the udder, and of butter in the 
« milk *. It is recorded of Aboo Yooſaf, that he admitted the le- 


or of hair (or 
wool) apon an 
animal. 


gality of the ſale of growing wow! +, but to this the above tradition is IP 


an anſwer. 

IT is not lawful " to ſell a piece of wood ſuſtaining a weight, 
ſuch as a pillar or a beam, although the piece of wood be ſpecified and 
determinate. Neither is it lawful to fell a yard from a piece of cloth 
which is ſewed, whether the parties ſpecify that the yard ſhall be cyt 
off from it or not; | becauſe in this caſe a delivery without injury is 
impracticable. It is otherwiſe where a perſon agrees to ſell ten drams 
(for inſtance,) from an. ingot of ſilver, for theſe may be cut off from 
the ingot without injury to it. It is to be obſerved, however, that 


if the ſeller, before the diſſolution of the coutract, ſhould cut off the 


* That is, before it has been extradted by churning 


derſtood, © it is invalid. 3 


1 By the phraſe « if ir met lulu is here (and in the following cample) tobe wn 


Vor. II. F yard 


The ſale is 
invalid. of 
any article 
which cannot 
be ſeparated 
from its ſitua - 
tion without 


injury, 
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or of which 
the quality or 
exiſtence can- 

not be aſcer- 
tained, 


or che quan- 


tity of which 
can only be 
judged of by 
conjecture, 


moved. It is otherwiſe with reſpect to the ſale of the kernels of dates, 


jecture, to be equal in point of meaſurement to thoſe that are upon 


8% 4A . =P Boox XVI. 


yard of cloth, or pull away and ſeparate the piece of wood, the file in 
that caſe becomes complete, fince the cauſe of its invalidity: is re- 


becauſe that continues null, although the ſtones be afterwards opened 
and the kernels taken out; ſince (contrary to the caſe of the yard of 
cloth, or the piece of wood) the exiſtence of them was W un- 


certain. 


Ir is not lawful for a game-catcher to ſell ©* wha TH may catch 
* af one pull of his net;” becauſe the ſubje& of the ſale is uncertain; 


and alſo becauſe the purchaſer may be Spe as it is ROY that 


none may be caught. | 


IT is not lawful ta ſell dates growing upon a tree in exchange for. 
dates which have been plucked, and which are eomputed, from con- 


the tree. This ſpecies of ſale is termed Mozabinat *; and has been 
prohibited by the prophet, as well as the ſale termed Mohitrlia, which 
is the ſale of wheat in the ear, in exchange for a like quantity of 
wheat by conjecture. The law is the fame with reſpe& to the fale 
of grapes on the vine in exchange for raiſins. Shafet holds theſe ſales 
to be lawful, provided they be not extended to a quantity exceeding 
five Wuſts+ ; becauſe, although the prophet has prohibited a ſale by 


Mozdbinat, yet he has permitted what is termed Ordya; which he 


explains to be a fale of dates upon a tree, provided the quantity be 
leſs than five Yuſts, in exchange for a quantity which have been 
plucked, and which are ſimilar, in point of meaſurement, according 
to computation. Our doctors, on the other hand, explain Ordya in its 


* Properly, a fale without weight or meaſures - 


4 nit literally means a came's ** . (See 
Vol. I. p. 44) | 
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literal ſenſe to mean a gt; and the nature of it is this. A perſon 
makes a gift of the dates of his orchard to another, who thereupon 
comes and enters the orchard. This gives diſguſt to the proprietor, 


as his family reſide in the orchard ; but being, at the ſame time, un- 
willing to violate his agreement, he prohibits the other from entering 
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into the orchard, and gives him a quantity of dates which have been | 


pulled in exchange for thoſe which were growing in the orchard. 
This is the proper interpretation of the traditional ſaying of the pro- 


phet, quoted by Sh ei: and this mode of ſale, which is termed Moo- 


jir, is valid in the opinion of our doctors. It is not, however, in 
reality a ſale, becauſe the right of property had not veſted in the 
donee, on account of his not having. made ſeizin of the dates, and 


therefore the dry dates which were afterwards given to him 1s con- 


ſidered a as a YR 


IT is not lawful to ſell 
or Alta Hidgir ;—that is, the touch of the goods, the throwing of the 
goods; or the caſting of a fline 5—as where, for inſtance, a perſon 
having exhibited his 
parties agree between themſelves that the contract ſhall be binding, 


either on the purchaſer's touching the goods, or the ſeller's throwing 


them towards him, or the purchaſer” s caſting a flone at them. Theſe 


modes of fale were common in the ys of 1 ignorance; but were inhi- 
bited by the prophet. | 


| 


IT is not lawful to fell graſs growing oh a common, becauſe it is 


not the property of the ſeller; for it is declared in the traditions that 


in graſs all men are alike ſharers ;”—(that is, it is common to all. ) 
Neither is it lawful to let it out on leaſe ; becauſe, as it is not per- 
mitted to farm any thing, where the object is the deſtruction of it, 


even though it be the property of the leſſer, it is conſequently in a | 


ſuperior degree unlawful to let in leaſe an article of which the property 


by the way: of Aliase Ai, 


goods to another, and ſpecified the price, the 


RES lf | Wc 
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or of | bees 
(unleſs in a 
hive, or with 


the comb,) 
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FR common to all, where the object of the legee is d deſtru@tion 


of it *. 


Tu ſale of bees is not lawful according to the two Elders. | Mo. 
hammed is of opinion that it is lawful, provided the bees be in a place 


of cuſtody , and not wild ; and ſuch is alſo the opinion of Shafez; 
becauſe a bee is an animal yielding good; and as we are permitted 


by the Law to enjoy the good which that creature yields, it follows 


that the /a/e of the animal is permitted. The reaſoning of the two 


Elders is that, the animal being of an offenſive nature, the fale of it is 


therefore unlawful, in the ſame manner as in the caſe of waſps. | Be. 


ſides, the good is derived from its produce, not from its fubflance, 


whence no advantage can be derived from it until the honey be 
produced, If, however, the comb be ſold, with the honey in it, and 


the bees, the fale of the bees is in this caſe lawful, as a dependant. 


e e is alſo of this opinion. iT 3 
Ir Is not lawful to fell f/-worms, according to Haneefa, as they 
are animals of an offenſive nature. Aboo Yooſaf thinks that if the 


filk have appeared they may then lawfully be ſold, as a dependant. 
Mohammed is of opinion that the ſale of them is lawful in any cafe, 


\ -Q&J 


* The object of a leaſe is  uſufrud, or (in the language of the Muſſulman . 
deftruftion of the produce of the thing, but not of the thing itſelf: thus if a perſon ſhould take a 
leaſe of a piece of ground, or a fruit tree, he would be entitled to appropriate to himſelſ the 
produce of the ground, whether grain or graſs, or the fruit that might grow upon the tree; 
but he would have no right to uſe the ground or the tree (the immediate ſubjects of the 


leaſe) ſo as to occaſion any deſtruction of their ſubſtance. Hence proceeds the illegality 


' of aleaſe ofa field of graſs, of grain, of the fruit of a tree or the like; for the leaſe in any 


of theſe caſes, would be entirely uſeleſs, ſince the leſſee, being entitled only to the uſe of the 


produce of the ſubject of the leaſe, would not be entitled to the uſe of any of theſe which ar 
, themſelves the immediate ſubje of the leaſe. 


+ Such as a bive, or bee-houſe. t Literally, © not in the 1 
| | [ - | X. 


— 
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as being an animal whence an advantage is derived. Hanesfa is of 
opinion alſo, that the ſale of their eggs is unlawful. . The two diſ- 


ciples, on the contrary, are of e that ſuch tale is Wee. of 
. 


Tus ale of Pigeons, of which the number is aſcertained, and the 
delividey practicable, is lawful, as in ſuch cxculiſtances they CIP | 
n | | 


IT is not lawful to ſell an abſconded ſlave, becauſe the 110 
has prohibited this; and alſo, becauſe the delivery is impracticable. 
If, however, the purchaſer ſhould declare that the fugitive is in 
his poſſeſſion,” the ſale is lawful, becauſe the obſtacle on which 
the prohibition is founded is in this caſe removed.—It is to be obſerved 
that if the purchaſer, in this inſtance, ſhould have declared, before 
witneffes, that ** he had err poſſeſſion of this ſlave with intent to 


87 


The ſale of 
an abſconded 
ſlave is in- . 
valid, (unleſs. 

he be in the 


_ * reſtore him to his owner, he is not held, on the concluſion of the 


contract, to become ſeized of him in virtue thereof; becauſe the 


former ſeizin, being in the nature of a truſt, cannot ftand in the room 
of that made on account of purchaſe. If, on the other hand, he 


ſhould have made no ſuch declaration, in that caſe he is held to be 


ſcized of the ſlave, in virtue of the fale, immediately on the conelu- 
ſion of the contract; becauſe the former ſeizin, being in the nature of 


an ihſurpation, may therefore ſtand in the room of a ſeizin for ſale; for 


both are the ſame in effect, as they both equally induce reſponſibi- 
lity. If the ſlave ſhould have eloped to ſome other perſon, and the 
purchaſer ſay to the proprietor ** ſell me your ſlave who has run 
away to ſuch an one, and the, ſeller accordingly agree, the fale is 
in that caſe alſo unlawful, becauſe of the impraQucability of the 


delivery. 


s 


Ira n having ſold a fugitive lave, ſhould after the ſale r re- 
cover him, and deliver n to the te the ſale is e 
unlawful, 
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unlaw ful, becauſe it was originally null, in the ſame manner as if it 
had related to a bird in the air, It is recorded, as an opinion of Ha- 
neefa, that the ſale in this caſe is valid, provided it was not undone 
previous to the delivery, becauſe i it was founded on property, and there 
was no bar to its effect except the impracticability of the delivery, 


which is removed by the recovery of the ſlave; (and ſuch is alſo re- 


lated as the opinion of Mohammed;)—in the ſame manner as if a flave, 
after having been ſold, ſhould run away previous to the ſeizin of the 


purchaſer, in which caſe, if the ſeller ſhould afterwards recover him, 


and deliver him to the purchaſer, the ſale is binding, provided it was 


not diſſolved in the interval, 


The ſale is 
invalid, of a 
woman's 


milk, 


Tur ſale of a woman's milk is unlawful, although it be ina veſs, 


| Shafei is of opinion that if it be in a veſſel the ſale of it is lawful, 


becauſe it is a pure beverage, The argument of our doctors is that, 


as being part of a human creature, it ought to be reſpected; and the 


or the briſtles 
of a hog, 


expoſure of it to ſale is an act of diſreſpect. In the Zabir-Ratudyet 


there is a diſtinction between the milk of a female ave and a free wo- 


man. It is related, as an opinion of Aboo Yooſaf, that the fale of the 
milk of a female ſlave is lawful, becauſe the fale of the ſlave herſelf ! is 
lawful, The anſwer to this is that the ſale of the female is legal, 
becauſe of the bondage, which is a quality of her perſon; but ſuch 


quality does not relate to the al; the one being alive, and the other 
dead. | : \ 


Tax ſale of the briſtles of a hog is unlawful, becauſe the animal is 
eſſentially filth, and becauſe the expoſure of this article to ſale is a de- 
gree of reſpeci, which is reprobated and forbidden. It is lawful, how- 
ever, to apply it to uſe, ſuch as ſtitching leather, for inſtance, 1 in the 
room of a needle, as this is warranted by neceſſity. 

OBJEcTION.—lt would appear that the ſale of it is warranted from 
neceſſity, in the ſame manner as the w/e of it. 


f 


REPLY- 
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Rxrl x. There is no neceſſity for the ſale of it, ſince; any quantity within ot! fem 
of it may be. had gratwitou/ly and without purchaſe.—lIt is to be ob- 
ſerved that hogs' briſtles falling into a little water “ renders it impure, 
according to Aboo Yooſaf.—Mobammed is of a different opinion, be- 
cauſe = legality of the uſe of the article in queſtion, is (according 
to him) an argument of its purity. Aboo Yooſaf, on the other hand, 
argues that the legality of the uſe of it is founded on neceſſity, and not 
on its purity; and there exiſts no neceſſity in the caſe of its falling into 


water. 


Tus ſale of human hair is unlawful, in the ſame manner as is * or human 

20e of it; becauſe, being a part of the human body, it is neceſſary 

preſerve it from the diſgrace to which an expoſure of it to ſale — 
fuily ſubjects it. It is moreover recorded, in the Hadees-Shareef, 
that God denounced a curſe upon a Vadſila and a Mooftwdfila.” — 
(The firf of theſe is a woman whoſe employment it is to unite the © 
ſhorn hair of one woman to the head of another, to make her hair 
appear long; and the "ſecond means the woman to whoſe head ſuch 
hair is united.) Beſides, as it has been allowed to women to increaſe 
their locks by means of the wool of a camel, it may thence be inferred 
that the uſe of human hair is unlawful, - | | | 


Tux fale of the hides of animals j is not lawful until they be dreſſed, or undreſſed 
becauſe the uſe of them, until then, is prohibited in the traditions of lides 
the prophet. It is lawful, aha with to {ell dreſſed hides. 


Ir is 1 either to fill « or 24 to >. uſe the gow 3 bat animal 
wool, horns, or hair, of all animals which are dead, excepting thoſe = 


of men and hogs. The reaſon of this is that theſe articles are pure, and r 
8 ce 


are not conſidered as carrion: beſides, death does not-affe& eng as it men or hogs) 


/ » 2 


* By a little water (fay the commentators) is _ meant 4 quinity may be 
A | 
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may be either does the animal, as theſs articles ar not poſſeſſed of life —Itis to be 


Gol Or con- 


32 obſerved that Mohammed, conſidering ati elephant as efſential filth, like 


A right can- 
not be ſold, 
unleſs it in- 


volveproperty. 


a hog, holds the ſale of it to be unlawful :—but the two diſciples, con- 
ſidering it in the nature of a wild animal, een the ſale of it, or of the 
boner of it. as lawfol. 1 ee eee 


Ir in a houſe, of which the upper and under apartments belong to 
different perſons, the whole, or the upper flory only, ſhould fall 
down, in that caſe the proprietor of the upper ſtory is not per- 
mitted to ſell his right, (namely, the right of building another upper 


ſtory,) becauſe this, as being only a right, is not property. 


OBJecTION.—lt would hence appear that the fale of a right th 
water * (that is, of a ſhare in water uſed in tillage) is not lawful, as 


it is not the ſeller's property, but merely his r5ght; whereas ſuch a fale is 


Any thin 
may be ſold 
which admits 
of a preciſe 


allowed, if made along with the /and, according to all authorities; 
and according to one tradition (which has been adopted by the Sopihbs 
of Balkh) the ſale of the right to water by Hſelf is lawful. 
REPLY.—The ſale of a right to water is valid, becauſe the term 
Shirb means a ſhare in water ; and that is an exiſtent article, and in 
the nature of property ;—whence it is that if a perſon, 1 in a caſe where 


it is enjoyed by rotation, ſhould deſtroy it during the term of his right, 


he is reſponſible for the value of it; and alſo, that, when it is-ſold 
along with the ground, a "el of the price ˖s oppoſed to Dr N to 


Water. 


| 


Ir a perſon beſtow or ſell a road it is lawful: but neither the fale 
nor the gift of a water-cour/e is valid. Theſe cafes admit of two ſup- 
poſitions, —I. The fale may be of the abſolute right to the road or 


Aab. Shirb,—This term properly ſignifies draw-wells dug for the purpoſe of war 


tering lands, and the right to the uſe of which i is n in we lame manner as ** 
other property. 


+ N here meant a lane or narrow paſſage leading — 
water-courſe, 


— 
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water oourſe; without defiting the length or breadth of Aber. -I. It 
may be of the right of paſſing upon the road, or receiving the benefit 
of the water . Upon the fff ſuppoſition, the difference between the 
two caſes is that the road is certain and aſcertained, becauſe-the 
known breadth of it is equal to that of a door-way:—but in the caſe of 


2 water-courſe there is an uncertainty, becauſe it is not known ho- 


much ground the water covers. Upon the ſecund ſuppoſition, there 
are two traditions with reſpect to a ſale of a right of paſſage on the 
road: according to one tradition the ſale is lawful; and according to 
another it is invalid. —The difference between the ſale of a Kor of 
paſlage on the road, and a right of benefit from the water, (as inferred 


from the firſt tradition,) is that a right of paſſage. i is a point which ad- 


U — 
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mits of being preciſely aſcertained, as it is connected with a known, 


object, namely, the road; - whereas the right of benefit from. the water 
is of a nature which cannot admit of being preciſely aſcertained ,—and 


this, whether the water be conveyed i in a trough rener upon a 


wooden frame, or in a trench cut in the ground. 


Ir a perſon ſell a ſlave as a female, who rm proves to a he a 
nale, in that caſe the ſale is utterly null. —It is otherwiſe where a 
perſon ſells a goat (for inſtance) as a male, and it afterwards proves to 
be a female ; for in that caſe the contract of fale i is complete: the pur- 
chaſer, however, has the option of keeping the animal, or rejecting 
it. The difference between theſe two caſes is founded on this general 
rule, - that wherever denomimation and pointed reference are united, by 
the ſeller pointing to the ſubje& of the ſale, and mentioning its name, 


Ad . 
wich reſpect | 

to the ſex in- 
validates the 
ſale in faves, 
but not in 
brutes, 


(as if a perſon ſhould fay ** I have ſold this goat, for inſtance,)—in 


this caſe, if the article referred to prove effentially different from what 
was mentioned, the fale is ſuppoſed to relate to the article named; 


and therefore if the article referred to prove of a afferent ſpecies from 


what Was e the ſale is mul.—If, on the other hand, the rial 


3 Literally, N * woter to run, (by opening a fuice, or ſoforth,). | 
Vox. II. r referred. 


* 
. 


* 4 | . 
- N * Wis 4/ , 
. * 1 


„* 
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referred to prove of nn e mamad; but of a 
different quality, in this caſe the ſale relates to the article referred to; 


aud where the article referred to is found, the ſale is complete: the 


purchaſer, however, has in this inftance an option, becauſe of the 
qnality rentioned not exifting'in the article as where, for inſtance, 

a perſon ſells a flave as a bater, and he proves to be a ſcribe:=Now it 
is to be obferved that's male and a female flave are hot of #he'/lahne, but 
of ''1bo Hfferent fexes, which is accounted, in this inſtance, as equiva- 


lent to being of tifferent ſpecies, becauſe of their Gfferent wſes; 
whereas in goats the object for purchafe (namely, to entf their A,) 


is the Aus, with reſpect both to the mate and the femalr, and there- 


fore they are not held to be of two different ſpecies.—It is proper to 


A teile to 


the ſeller, ſor 


a ſum ſhort of 
the original 
price, before 
payment of 
that price, is 
invalid: 


remark, in this place, that, amongft lawyers, the unity or dif. 
ference of the obje&, and not the unity or difference of the gente, 
determines the unity or difference of the ſpecies. Thus Vinegar of the 
grape is held to be of a different ſpecies from the fact Juice of the 


grape. 5 | 


Ir a perſon Purchase 3 a female ſlave for a thouſand FO „ pune 
either a future or immediate payment, and having taken poſſeſſion of 
Her, ſhould ſell her to the perſon from whom he had'purchaſed her, 

for five hundred dirms, previous to his having made payment of the 
thouſand dirms, this ſecond ſale is invalid. Shaft is of opinion that 
as the right of property in the flave had veſted in the'purchaſer, be- 
cauſe of his having taken poſſeſſion of her, fuch file, on the part af 
the purchaſer to the ſeller, is valid, in the fame manner as it would 
have been valid. to any other perſon,—or as it Would have been valid 
to the ſeller in caſe the ſecond price had been equal to or greater than 
the firſt, or in caſe it had been in exchange for other goods, although 
theſe ſhould have been of a leſs value. The arguments of our doctor 
are, —FtxsT, a tradition that Ayee/ha, having heard of a woman Who, 


having purchaſed a female ſlave from Zeyd Bin Rakim for eight hundred 


dirms, had afterwards fold her to the ſaid Zeyd for fix hundred dirnu, 
4 ſpoke 


CAT. V. | 8 A L E. | | | 443 
ſpoke to her thus ; *© This purchaſe and ſale on your par? is bad; iu: | 
« form Zeyd, that certainly Gon will render null his pilgrimages 
% and enterpriſes achieved along with the prophet unleſs he repent of ſuch 
e conduf?.”— SECONDLY, if the ſale in queſtion: be valid, it follows 
that the firſt ſeller remains indebted to the purchaſer for five Hundred 
DIRMs, and the purchaſer to him for ane thouſand DIRMs. Now if their 
account ſhould be balanced, and five hundred dirmi be ſtruck off from 
the debt of the purchaſer, in liquidation of his claim upon the ſeller, 
there remains ſive hundred due by the purchaſer, for which he has 
received no return, and this is unlawful. It is otherwiſe where the 
ſeller, in the ſecond fale, gives the purchaſer goods in return; be- 
cauſe there the difference is not obvious; 1 n n with re- 
{podE a ee enen, 2-54 41.4 


7 


Ir a perſon, W l be 
DIRMs, and taken poſſeſſion of her, ſhould afterwards, before he had invalid with 
diſcharged the price, ſell her, in conjunction with another, for fur — toe 


hundred DIRMs, to the perſon from whom he had purchaſed her, in in which may 
joine 


that caſe the ſale is valid with reſpect to the female ſlave whom he had ge originat 
not formerly purchaſed from that perſan, but null with reſpect to the . 
other, The reaſon of this is that, as a part of the price is neoeſſarily 
oppoſed to the new ſlave, it follows that he purchaſes a flave, and ſells 
her again to the ſame perſon, for a leſs price than he had pure 
chaſed her for, which is not lawful, as has been already ſhewn. 
No ſuch. reaſon of illegality, however, exiſting with regard to the 
ale of the other flave, it is therefare 1 bs e properponey de 
her value. 

O8JecrioN.—It nah appear that the ale of the ather fleve is 
alſo invalid, becauſe the perſon has ſold both by one contract, and as 
the fale of the ene is invalid, it would follow that the ſale of the ather 


is alſo invalid, (according to the tenets of Hansa,) in the ſame man - 
der as where a freeman and a ſlave xe fold by ons contract, the 
| LIL. 2 hare] ſale 


\ | 
| | 
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opinion regarding it amongſt our doctors; and alſo, becauſe it is 


The ſtipula- 
tion of a ſpe- 
Cific tare in- 
validates a 
ſale. 


Caſe of a dir. 


puteconcern- 
ing the tare 
of the veſſel 
which con- 
tained the 
commodity. 


of diſagreement be conſidered as relating to the bag being different,. — 


&. . Bel XVI. 


ſale of the love being” in cht caſe ae as well as that” of the 
Yields , | . 
RELY.— The fale of the other dae 18 valid 7. a the Akty | 
of fale with reſpe& to one does not affect the fale of the other; becauſe 
the invalidity, in this inftance, is weak, as there is a difference of 


founded on a fuſpicion of ſary, the effect of which ſuſpicion 
cannot extend en the n. of dy Ke W the firſt 
Have!!!“ 104 | e 


7 . 
4 1 


Ir a pers — BY on this adi, that it de ' weighed 
with the veſſel in which it. is contained, and that a deduction of fifty 
ratls ſhall be made on account of the weight of the veſſel, ſuch ſale is 


not valid; whereas, if the condition be, in general terms, that * a 


deduction ſhall be made for the weight of the veſſel,” it is valid; 
becauſe the former condition is not effential to the cogent, Whereas 
wy latter is eflential. C . | 


i 


Ir a perf „ having purchaſed oil in a leathern bag, ſhould carry 
it away with him, and afterwards return a bag to the ſeller” weighing 
ten r7atls, and the ſeller aſſert that this is not the bag he had car- 
& ried away with him, as that weighed only ve RATLs;*” in this caſe 
the averment of the purchaſer is to be credited, whether the queſtion 


or to the conſequent difference it creates with reſpect to the quantity 
of oil; becauſe, if the difference be confidered as relating to the den- 
tity of the bag of which the purchaſer had taken poſſeſſion, his aſſer- 
tion muſt be credited, fince the word of the poſſeſſor is to be credited, 
whether he be re/pon/ible for the article (as in the caſe of an ſurper) 
or merely a confident (as in the caſe of a truſtee ;)—or if, on the other 
hand, the difference be conſidered as relating to the quantity of oil, 
this reſolves v itſelf; into a difference with reſpect to the amount of the 
"= 


[ 


* 


Cale 1g 1A ag, 2B - | 
price, the ſeller claiming more, and the purchaſer acthowledjjg leſs: 


the. purchaſer is therefore the defendant ; and the aſſertion of a de- 


fendant, er . muſt be any 

Ir a Muſſulnidn defire a — Ger to W or fel wine or 
a hog on his account, and the Chriflian act accordingly, in that caſe 
(according to Hanzefa) ſuch ſale or purchaſe is valid: but an order of 
a Muſſulman to this effect being in the higheſt degree abominable, he 
is therefore enjoined (where it reſpects the ſale of thoſe articles) to de- 
vote the price obtained for them to the poor.— The two diſciples 
maintain that the purchaſe or ſale of wine or a hog by a Chriſtian, on 


nion alſo obtains with reſpect to the caſe of a Mohrim appointing an 


agent for the ſale of the game he may have caught, when it became 
unlawful for him to make ſuch fale.) The argument of the-two 


diſciples is that the conſtituent, as not having himſelf the power of 


A A n. 
ma come * 
miſſion a 
Chriſtian to 
ſell or pur- 
chaſe unlaw- 


ful articles on 


his accounts 


and ſuch ſale 


or purchaſe, 
made by the 


ſelling or purchafing theſe articles, cannot of conſequence inveſt 


others with ſuch power ;—befides, as all the acts of an agent” revert: 


to the conſtituent on whoſe behalf they are performed, it is therefore 


the ſame as if the Muſſulmam were himſelf to ſell or purchaſe theſe ar= 


ticles, which would be illegal. The argument of Haneefw'is that the 
contractor (that is, the purchaſer or the ſeller) is, in this inſtance, no 
other than the agent;—for this reaſon, that /e is fully empowered to 


perform theſe acts: the reverting, moreover, of the property to the 
conſtituent is a neceſſary and unavoidable effect, and therefore is not 


prevented by his Mam; in the ſame manner as the articles in queſtion 


may deſcend} to a Muſſulmam by mbheritance ;—(in other words, if a 


Chriſtian, whoſe heir is a Muſſulman, ſhould himſelf embrace the re- 
ligion of Mum, and afterwards die, before releaſing his hog, or con- « 


verting his liquor into vinegar, in that cafe they would deſcend to his 


Muſſulman heir.) lt is to be obſerved, however, that although Ha- 


neefa admits the validity of the purchaſe of theſe articles by a Chriſian 


agent, on behalf of a OT: ſtill al holds it incumbent or 
| the 


* 


* 18 Va- 


account of a Muſſulman, is invalid; (and the fame difference of opi- lid. 
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the Muſſulman to convert the liquor into vinegar, and to 8 free 


the hog. 


A fale is ren- 
dered invalid 
by the inſer- 
tion of any 
condition ad- 
vantageousto 
either party, 


or repugnant 


to the requi- 
ſites of the 
contract; or 
which may 
occaſion con- 
tention, by 
involving an 
advantage to 
the ſubject of 
the falt; 


Ir a perſon ſell a male ſlave, on condition that the purchaſer ſhall 
emancipate him, or make him a Modabbin, or a Mokdtzh,—or if a 
perſon ſell a female ſlave, on condition that the purchaſer ſhall make 
her an Am-Yalid,—ſvch ſale is invalid; becauſe this is a ſale ſuſpended 
on à condition; and ſuch ſales are condemned by the prophet.—The 
rule, in this particular, is founded on a tenet of our doctors, that the 
inſertion of any condition which is a neceſſary reſult of the contract 
(ſuch as where the ſeller bargains that · the purchaſer ſhall become 


- *© proprietor of the article ſold,) can no way affect the validity of the 


contra&, ſince that would be eſtabliſhed independant of any ſtipulz- 
tion; —and, on the other hand, that the inſertion of any condition 
which is not a neceſſary refult of the contract, and in which there is 
an advantage either to the buyer or the ſeller, or to the ſulject of the 
ſale, if capable of enjoying an advantage, (ſuch as where the ſeller bar. 
gains that the purchaſer ſhall emancipate the ſlave he ſells to him,) 


' renders the contract invalid; becauſe an additional and extraneous act 


is, in this inſtance, required from the purchaſer, without ſtipulating 
a recompence to him, and which of conſequence is of an uſurious na- 


ture; — and alſo, becauſe as there is an advantage in this condition to 


the ſulject of the ſale, who is capable of 2 it, it follows that a 
contention muſt neceſſarily enſue, and hence the object of fale 
(namely, the prevention of ſtrife) is fruſtrated. Conditions of this 


nature are therefore unlawful, excepting where cuſtom and precedent 


prevail over analogy; as where a perſon purchaſes unſewed ſhoes on 
condition of the ſeller's ſewing, or cauſing them to be ſewed for him. 
The inſertion, on the other hand, of any condition which is not a 
neceſſary reſult of the contract, and which, moreover, is not attended 
with advantage to any particular perſon, does not invalidate the con- 


tract, An example of this occurs where 2 perſon ſells an animal, on 


15 


coudition that * the purchaſer ſhall ,t again;” which condition 


is lawful, becauſe there is no particular perſon whoſe right it is to 

claim the performance of it, (ſince the mmm is incapable of {6 

doing, ) and hence neither ufury nor ſtrife can attend fucks ſtipulation. 
Now, having explained the tenets of our doctors, it is proper to c · 
mark that the conditions recited in the caſes in queſtion are repug- 
nant to the nature of the contraRt, 4s they tend to deprive the pur- 
chaſer of every right to which the fale emitles him g und they alſo 
involve an advantage to the ſubhect of the fale, who is capable of 
claiming it: they therefore invalidate the contract. Sheet diſſeuits 
from our doctors, as ann fale of a e bee 
* ee 


Ir a perſon ſhould emancipate a ſlave whom ne — 
that condition, then the ſale, which, becauſe of ſuch condition, was — b 4 
previouſly illegal, becomes valid, according to Hana; and the —— 
purchaſer is reſponſible to the ſeller for the prices. The two diſeiples N 
are of opinion that the emancipation does not render the fale valid; tele * 
and that therefore the payment of the value, and not of the pricr, is 
incumbent on the purchaſer; becauſe, as the fale was originally in- 
valid, in-conſequence of the condition, it cannot ' afterwards be ren- 
dered valid by means of the emancipation, any more than by the 
purchaſer's murdering or ſelling the flave. The reafoning' of Haneefi 
is, that although the condition of emancipating the ſlave be not, in 
itſelf, agreeable to the requiſites of a contract of ſale, (as was before 
explained, ) {till it is ſo in fect; becauſe it completes. the right of 
property on the part of the purchaſer z and a thing becomes eſta- 
bliſhed and confirmed by its completion; whence it is that the 
emancipation of a purchaſed ſlave is no bar to a ae of campenſation 


from the ſeller in caſe of a defect. 


Is a perſon fall; a yl on condition that **.he ſhall ſerve him ſor Sale iv ren. 
the ſpace of two months after the ſale, or a-hou/e, on condition by « reſervs- 


that 4 he ſhall reſide in it for * n . 
| « /ale,” : 
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the eller from 
the article 
ſold; 


| . Boox XV. 
&* ſale,” —or, if a verſo ſell any other ks on condition of the 
purchaſer's lending him a dirm (for inſtance, ) or making him ſome 
preſent, the ſale ſo ſuſpended on any of theſe conditions is invalid: 
FIRST, becauſe theſe conditions are not agreeable to the nature of x 
fale, and are attended with an advantage to the ſeller. Sxcoxpl x, 
becauſe the prophet has prohibited a ſale on condition of a loan: and, 
THIRBLY, becauſe, if any diminution be made in the price, on ac- 
count of the ſervices of the ſlave, or the reſidence in the houſe, it 
follows that a contract of rent is interwoven in that of ſale; or if, on 
the other hand, uo diminution be made in the price on theſe accounts, 
it follows that a deed of loan is interwoven in the ble; and both of 


| theſe are AS: 


or, by the ti. 
pulation of a 
delay in the 
delivery of it; 


Is. a coke ſell an d on dn of his balk, „ to 
ſuſpend the delivery for a month, the ſale is in ſuch caſe invalid, 
becauſe a ſuſpenſion with reſpect to the delivery of goods which are 


extant and ſpecific is an unlawful condition. The reaſon of this is 
that a ſuſpenſion in point of time has been ordained by the Law, 


or, by the in- 
ſertion of an 
invalid con- 
dition, 


merely for the purpoſe of eaſe, and is therefore only applicable to a 
debt, in order that the debtor may have time to collect the ſum within 
the preſcribed period and pay it accordingly ;—but with reſpect to a 
thing actually extant, (ſuch as c/orh, for nn en can be no 
occafion for fock enn 


| 


Tas fale of a pregnant ſlave, with a reſervation of the e ſitu in 
her womb, is invalid; becauſe it is a general rule that nothing, the 
ſale of which by 77/elf is illegal, can be made an exception to a con- 


tract of ſale; and of this nature is a f#tus. The fale, therefore, is 
invalid, becauſe of the invalidity of the condition. It is to be ob- 


ſerved that a contract of Kitabat, of hire, or of pawnage, are the 


ſame with a contract of ſale, in this reſpect, that an invalid condition 


is a means of invalidatin g the deed. In the caſe of K;z4bat, how- 
ever, the invalid condition muſt A n exiſt in the deed; as when 2 


_ perſon 


Cav. V. | " BAT 1A Br. 


perſon enters into covenant With his flave to ernancipats! him on con- 
dition of his giving him wine, or 4 hog. It is alſo to be obſerved that 


in the caſes of gift, alms, marriage, Khoola, and compoſition for 
wilful murder, the exception of the ſatut does: not invalidate the 


deed; on the contrary, the deed takes place in full; but the condition: 
is invalid. In the fame manner, an exception of the fetus does not 


validate a legacy, for 1 in n caſe the! ARG 18 a valid an. 111 


4 PL. 1] 


A 


Ir a perſon purchaſe cloth, on 1 ang tn thy ſeller 40 it into 
the form of a veſt on his account, the ſale is in ſuch caſe invalid; 


fince this condition, beſides being attended with an advantage to the 
purchafer, is not a requiſite of che contract of ſale. Moreover, this 
neceſſarily ſuppoſes the implication of terms of zwo different con- 
tracts; that is, either of ſale and _ or of ſale and hure. 4 


a 


or of a con- 
dition which 
implicatesthe 
ſubje& -of , 
another con · 
Was ; 


Ir a a purchaſe one ſhoe from another, on SE that the | 


ſeller prepare a fefſow to it on his account,—or purchaſe a pair of 


ſhoes on condition of the ſeller making ſtraps to them, for the purpoſe 


of tying them, the ſale in either caſe is invalid. —(The compiler of the 


Hediya remarks that this is according to analogy ; for a more favour- 
able conſtruction would ſuggeſt that ſuch fale is lawful; on account 
of its being wanna 1195 12 


Is a perſon ſhould e an article, and Ripulate t the payment 
of the price on the day of the new year, or on the Mibrjdn , or on 
the faſt of the Chriſtians , or the day of breaking lent r the 


4 


ad 
lation of 
payment of 
the pri  # 
a not 


Jews, the fale, under ſuch conditions, is invalid, provided both parties erg 
be not informed with certainty reſpecting thoſe periods, The ale, both partes 


* This is alſo termed Mirhþin. A itn level by th ancient Pn nth 
day of the autumnal equinox. + + Eafter. fanny vi 


Vo. II. Mm © © however, 


wo 
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however, is lawful, if theſe period bo aſcertained. within the know. 
PTE en E 4 i a 8 


t „ A SALE is ; not valid where the price is Ripulated to hy job on dithe 
rence of return of the pilgrims, or, on the cutting of the grain, or on the 
8 gathering of the grapes, or on the ſhearing of the ſheep, —becauſe in 
none of theſe caſes is the period abſolutely determinate: contrary to 
the act of giving bail; for the giving of bail, until any of theſe pe- 

riods, is lawful; becauſe a ſmall degree of uncertainty does not inva- 
lidate a bail-bond, in the ſame manner as it does a contract of ſale.— 
A whore the If, however, a ſale be made in an abſolute manner, and the ſeller after- 

time of ane wards agree to receive the price at any of- the periods in queſtion, it 
by a abe. is lawful, becauſe, this ſtipulation not being included in the contract 

quem eee. of fale, it becomes à /iipnl/ation with regard to payment of DEBT, (nat | 


ut.) 
2 the Nr; Which admits oe a ſmall degree of pg hu 


KS 
A ſale, inva- b. fide made, Aipulating payment of he price at any of the 


lid in conſe- 


quence of ſti. periods above ſtated, and afterwards the purchaſer and ſeller jointly, | 
pulating an or the purchaſer alene, remove the obſtacle of uncertainty , prior ta 


ancertain' time 


ol payment, the actual occurrence of the period ſtipulated, the fale then becomes 


recovers its 


validity by valid. Zyfer maintains that, the ſale being originally invalid, the 


af hs ores fubſequent removal of the obſtacle cannot render it valid; in the 


tainty. fame manner as a marriage originally contracted for a fixed period 
. » . would not become valid by rendering it perpetual, The- Argument of 
our doctors is, that the invalidity of the ſale, in this caſe, is merely 
becauſe. of the apprehenſion of the litigation, to which, the uncertainty 
may give riſe; and of courſe, when this uncertainty is removed, the 
-  fale remains valid. Moreover, as the uncertainty, in this caſe, re- 
lates. only to an accidental circumflance, that is, to the period when 
5 the price is to be paid, and not to the price 2 , which is one of the 


By paying the price, « or + fixing the time of payment o foms ſc bene bebe ö 
forty days tog, inſtance. | 488 
5 ellentuls 


Cray, V. ASSAEL DB. 4. .- ww, Ab: 
eſſentials of ſale, the uncertainty is: capable of being reme ved. N 18 
otherwiſe where a perſon ſells one dium for two dirms, ant after 
wards relinquiſhes the additional diem; for the' fale does hot in con- 
ſcquence of ſuch relinquiſhinent become vand, fince the invalidity 
related to the price itſelf which is an eſſential of the ſale. It is alſo 
otherwiſe it a cafe of marriage for a pitticular period, becaufe this, in 
fat, is not a marr7age, but a ſeparate deed called Mardi *, and by n6 
ſubſequent acts can one deed be tranſmitted into Another deed. 


4 1 1 15 4 


Ir a 2 expoſe to ale a een and FS and fell them jos The fale of a 
ſaleable with 
in one contract, —or, in the ſame manner, {ell a carrion goat +, and an «n/alablt 
one that has been lain by the preſcribed form of Ziby,—ſuch ſale, 1 
according to Haneefa, is utterly mal with reſpect both to the free- | 
man and the ſlave, as in the fi caſe, and the carrion, and ſlain. goat, ; 
as in the ſecond; —and this, whither the ſeller have oppoſed a ſpecific | 
price to each or not: (the two diſciples are of opinion that if a ſpeci» | 
fc price be oppoſed to each, the fale is valid with reſpe& to the fave, but if the - 
or the ſlain goat.) If, on the contrary, a perſon. unite in ſale, an abſo- — —— 
lute ſave and a Modabbir, or a ſlave that is his property, and another yr wy ee 


olds g 
that is nor, the ſale is in either caſe lawful, with reſpect to the abſo- with Ades 


lute ſlave, or the ſlave which is his property, in return for a propor- rw _— 
tion from the whole price ſtipulated. This is, according to our doo- 
tors, (namely, Haneefa and the two diſciples.)—Zifer is of opinion 
that the ſale is not lawful in either caſe, with reſpe&t to either ſubject. 
The two diſciples argue, that Where a ſpecific price is oppoſed to each 
particular ſubject, the invalidity of the fale extends only to that ſub- 
jet which contains a casſe of invalidity, (namely, the freeman or the 
carrion) but does not reach to the other ſubjeCts, (namely, the flave 

or the ſlain goat ;) —in the ſame manner as where a perſon marries a 
range woman and his own ſiſter by one contract, in which caſe the 


marriage is valid with reſpect to the ftranger, although it be inyalid 


* See Vol. L p. 91. + Meaning any dead goat, not lain according to LAw. | 
M m m 2 ST, with 
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the ſranger's ſlave, by the conſent of the proprietor, —in the caſe of 
 Mokitib by his own conſent, - and in the caſe of a Modabbir or Am- Ma. 


id (in the opinion of the two Elders) by a decree of the Kdzee to thi 


tion to the abſolute ſlave; in the fame manner as where a perſon 


B.-A.aÞ'o B. | Boox XVL 


with reſſ pect to his Her, —for that invalidity does not t extend to the 
ſtrangers ;—and ſo alſo in the caſe in queſtion. It is otherwiſe 


- where the price of each particular ſubje& has not been ſpecified ; for in 


that caſe the invalidity extends to the whole. FHaneefa argues that 
there is a material difference between the two caſes;—namely, the 
caſe of joining in ſale a freeman with a ſlave, and that of joining a Ms 


dabbir with a ſlave; becauſe a freeman, as not being property, is ut- 


terly incapable of being included in a contract of fale; and as the 


' comprehenſion of him in the ſale neceſſarily eſtabliſhes the condition 


of the acceptance of the ſale with reſpect to him, it follows that the 
fale is invalid, becauſe of the invalidity of the condition : contrary to 
marriage, as that is not rendered invalid by an invalid condition. 


The fale, on the other hand, of a ſlave the property of another, or of 


a Mokitib, Modabbir, or Am-Malid, is merely fu/pended, for theſe 
may be included in a contract of ſale, as they are property, — hene 
it is hat the ſale of them may be carried into execution, in the caſe af 


effect; but as it is to be ſuppoſed that the proprietor of the ſlave, a 

account of his right to the ſubject of the ſale, and the Mokiti, 
Modabbir, or Am-Walid, becauſe of the claims eſtabliſhed in their per 
ſons, will repel the ſale, the ſale therefore is executed only with rel 


purchaſes two ſlaves, of whom one dies previous to the purchaſet 
taking poſſeſſion of them; in which caſe the ſale holds good with 


** to the other. 


SECTION 
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SECTION. 
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Of the Laws of 11 Sale. 


WHENEVER the TPO? in at invalid fale, takes polſelfon of 
the goods, with the conſent of the ſeller, then, provided both the 


of the article ſold, and remains reipatible, not for the price, but for the 
value of the goods, in caſe they be deſtroyed in his poſſeſſion. 
Shafei maintains that the -purchaſer does not become proprietor, al- 
though he take poſſeſſion of the article, becauſe an invalid fale is for- 


hibition is repugnant. to ordinance; an invalid ſale, therefore, is in no 
reſpe& ſanctioned by the Law; (whence it is that the purchaſer of 
goods does.not become proprietor before ſeizin;) and the caſe is con- 
ſequently the ſame as if a perſon ſhould fell ſomething in exchange 
for carrion, or ſhould ſell wine in exchange for money. - Our doQors, 


on the other hand, argue that, in this caſe, the gſential of ſale 


(namely, an exchange of property for property) exiſts. * The ſubect 
of the fale, moreover, is property, and is therefore a fit ſubject. 
buyer and ſeller alſo are both competent to the a&t:—and where all 
theſe circumſtances exiſt, the fale 1s duly contracted. Beſides, the 
prohibition is no way repugnant to the legality of the /ale :t/elf, be- 


cauſe the prohibition relates only to an acceſſary\circumſtance, name- 


goods and the price be property , the purchaſer becomes proprietor | 


The 


43 


In an iv 
ſale, the pur - 
Chaſer is re- 

ſponſible, not 


the pric, 
but 2 


Value, of the 


article, in 
caſe of its 


riſhing i bay 


hands, where 
bidden, and therefore cannot ſubſtantiate a right of property: beſides, 


any thing which is forbidden is not ſanctioned by the LAw, ſince pro- ir 


he has taken 
ſſeſſion of 
it by conſent of 
the ſeller; 


ly an invalid condition; the right of property, therefore, after ſeizin, 
accrues to the purchaſer in virtue of the /ale iz/e/f, which is legal, and 


| 
; 


That is, be of ſuch a nature as to conſtitute property. 
9 f . 1 ; | | | . 
| t 


not 
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not in virtue of any matter which is prohibited, or contrary to the 
LAW. The purchaſer, moreover, does not become proprietor of the 
goods before ſcizin, for two, reaſons:—x1Rs8T, becauſe, although an 

invalid fale be a cauſe of right of property, yet it is a wea# cauſe, and 
therefore ſtands in need of the aid of ſeizin to give it effect t—$E- 
coNDLY, becauſe, if the purchafer become proprietor previous to the 

ſeizin, it would neceffarily follow that a ſanction is given by Law 
to the invalidity, whereas it is incumbent to remove the invalidity, 

With reſpect to the caſes of a fale of any thing in exchange for car- 
rion, or of wine in exchange for money, the eſſentials of ſale do not 
exiſt in either of theſe, as has been already demonſtrated. It is eſta - 

bliſhed as a condition, i in this inſtance, that the ſeizin be made. 2with 

the conſent of the SELLER; it is ſufficient, however, (according. to a 
. favourable conſtruction of the LA, ) if this conſent be by wp/ication; as 
if the purchaſer ſhould make the ſeizin in the place of ſale, and inpreſence 

oof the ſeller. The reaſon for a favourable conſtruction of the law, in 
this particular, i is, that as the ſeller, by the contract of ſale, virtually Pig 
powers the purchaſer to make ſeizin, and as the purchaſer does ſo in his 
preſence, without his making any objection thereto, it is therefore con- 
ſtrued to have been made 207th his conſent: in the ſame manner as the ſeizin 
of a gift, in the place where the deed of gift is executed, is valid ac- 
cording to a favourable conſtruction of the law. It is alſo a condition, 
that both the goods and the return be property, in order that an ex- 
change of-property for property (which is one of the pillars of ſale) be 
eſtabliſhed; for if this were not the caſe, the ſale would be null, in the 
ſame manner as a fale in return for carrion, blood, the perſon of a 
Freeman, air, or the like; and hence if, in theſe caſes, the purchaſer 
ſhould take poſſeſſion of the goods with the conſent of the ſeller, ſtill. 

, — — he is not reſponſible for them. With reſpect to what was ſtated, that 

in money, or the ſeller ** remains reſponſible, not for the price, but for the value 

* 8 of the goods,“ it relates only to ſuch goods as are of a nature to be 

rhe natuee of compenſated for by money ; for with reſpect to ſuch as are com- 

penfible by 2 imilars, the en is reſponſible for a be mar ; "becauſe 
„„ | that 


cnar. v. : 5 4 + E. 


that which is a Gimilar both. in aber nee and in ci is a more equit- 
able neee han that E figailar in ed n ooo 


Ix an invalid ſale, either of the. parties; previous to the eisig, . 1 — 
the power of annulling the contract, in order that the invalidity of Eee 
it may be removed. The law is alſo the ſame after ſeizin, provided fin.) | 
the inyalidity exiſt in the body of the contract. If, however, the in- 
Vo be occaſioned: by the, addition. of an invalid condition, the per- 

ſon ſtipulating the condition: 15 an * annul. it, bus 80 che 4 
arty 9 991 38 13 


2221 


on 


Ir the purchaſer, in SG ale, al poet Wd A purchaſer 


and then ſell it, in that caſe the-ſecond ſale is valid, as the firſt pur- valid - ant 
chaſer, having become proprietor; in virtue of ſeizin, is fully compe- f validly 


tent to ſell the article: and, upon his ſo doing, the right of return- - > bog et 
ing the article to the firſt ſeller expires:—ixs r, Becauſe the right of in which caſe- 
the :ndrvidual (namely the ſecond purchaſer) 1 is connected with the 2 ing the 
ſecond ſale; and the annulment of the firſt ſale. in conſequence of its fies. 
invalidity, is on account of the right of Gop “*; but the right of the 

individual has preference to the right of Gon, as the individual is ne- 

ceſſitous, whereas Gop is not ſo: SECONDLY, Becauſe the ff ſale 
i legal in its efence, but invalid in its quality, —whereas the ec 
ale is legal! in point of both; and it follows that the latter cannot be 
obſtructed in its operation by the former : and, THIRDLY, becauſe 
the ſecond. fale is made with, the virtual aſſent of the fr ſeller, as the: 
power to that effect was by him beſtowed on the firſt purchaſer —It - 
otherwiſe where the purchaſer of a houſe, in which there is a right 
of Shaffa, ſells it to another; for there the perſon entitled to the right 
of Shaffa has nevertheleſs a juſt title to it; becauſe it is the right o | 
the adv in K ſame manner as that of the ſecond e 1 3. 18% 


5 * 9 — 1 | 


' . 
14 I 


equal 
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| -equal to it in point of legality; and has not been forfeited wid any 
4 * given by him to the purchaſer to make the ſale. 


 Thepurchaſer Ir A perſon. purchaſe and take poſſeſſion & + a ſlave; in ex- 


f a lawful 
dirs. change for wine, or a hog, and afterwards either emahcipate him, 


urn fore ſell him, or beſtow him in gift, all of theſe acts are valid, becauſe of 


which is a#- 


lawful, may the: purchaſer, in virtue of the ſeizin, having become proprietor ; and 


ſion Foote he 1s reſponſible to the ſeller for the value of the ſlave. In the caſe 
1 emancipation, as the property immediately ceaſes, the ſlave becomes 


\ | fit; remain- 
= 2 fo (as it were) de/iroyed, and hence proceeds the reſponſibility of the 
| | the value, © purchaſer for the value. In the caſe of /a/e or gift, the reſponſibility 
ariſes from the right of returning him to the ſeller being annulled in 
be cConſequence of theſe deeds, as has been already explained. It is to be 
f obſerved that paunage, or the making a ſlave a Mokdtib, is equivalent 
1 to ſale, and therefore annuls the right of return to the ſeller. The 
redemption of the pledge, however, or the inability of the Mekiti 
to perform his covenant, reſtores the right, becauſe the bar to its 

operation is removed. | 

The ſeller Ir an invalid fale, the ſeller is not allowed to -reſume the goods 


. from the purchaſer, until he ſhall have firſt reſtored the purchaſe- 
Ae money; becauſe the goods, being oppoſed to the purchaſe · money, 


return the 


purchaſe-mo- are retained in the nature of a pledge until the reſtitution of it. If 
55 * the ſeller ſhould die, then the purchaſer has a prior claim to the ſub- 


ſeller die, the je, of ſale; that is, he is permitted to take payment of the price 
n from the ſale of the goods, giving the remainder (if there be any) to 
up the article the other claimants; becauſe, as he has a right in the goods ſuperior 


to ſale, to in 
e to any other perſon, during the lifetime of the ſeller, he conſequently 


3 a price he has has a right preferably to the ſeller's heirs or creditors after his de- 
| , ceaſe; in the ſame manner as the holder of a pawn. It is to be ob- 
ſerved, that if the price was paid in dirms, the purchaſer has a right 
to exact from the ſeller the identical dirms he paid him; ſince the 
purchaſe-money, in the caſe of an invalid ſale, remains in the ”=_ 


1 
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of the ler; in the nature of an uſurpat I. bowever, the eit: 5 


cal dirms be not in dun mae then ths «purchaſe 1s entitled. to an 
equivalent. 1 5 


. | 1 | * 4 
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Ir a 3 houſe by 0 invalid fate, and Abs Caſe of an 
convert ĩt into a moſque, he is in that caſe reſponſible, according to property, in 


Haneefa,' for the value of the houſe. This is alſo related by Als dbusge 5, 


\ 


Yooſaf, in the Jama Sagheer, as the opinion of Haneefa: but he after- A 
wards entertained doubts reſpeQtiag it. The two diſciples maintain der an invalid 


that the houſe muſt be reſtored to its original ſtate, and then returned 
to the ſeller. —The ſame difference of opinion obtains, if the pur- 
chaſer ſnould plant trees in the court-yard of the houſe. - The argu- 
ment of the two diſciples is that the right of the neighbour ® | is of | 
weaker oonſideration than the right of the//#/ſer ;—(whence it is that 
the right of a neighbour requires to be ſupported by a decree of the 
Kizee, and alſo, that it becomes null, by any delay in the demand of 
it, —neither of which is the caſe-with reſpect to a ſeller” s right;) and 
s the right of the neighbour, which is the weaker right, would not 
be annulled by the converſion of the houſe into a moſque, i it follows 


"3% 


that the right of the ſeller, which is the Aronger, is not thereby an- 10 


nulled @ fortiori. The argument of Hanegſa is, that the act of build- 

ing or planting proceeds. on an idea of perpetual poſſeſſion; that le 
purchaſer in ſo doing acts in virtue of a power to that effect which hae 
holds from the ſeller; and that therefore the ſeller has no richt tothe 
reſtitution, in the ſame manner as in the caſe of its being reſold by 

the purchaſer. It is otherwiſe with the right of a neighbour, as he 
does not give power to the purchaſer to build or plant on the place 
over which his right extends; whence ir is that if the purchaſer ha 1 
either beſtowed it in a gift, or ſold it, his right of neighbourhood - 
would - nevertheleſs {till have remained in force. Aboo Yooſuf; Who' 
reported 1428 1s here advanced as the opinion of Hantefa' on TR ſub - 


* be Arab, m_—_ meaning the perſon ended? to the right of pre-emptign in virtue of 
Ya. \ | 


Vor. 15 II 5 real; jeet, 
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' neefa, on the other hand, has maintained that in ſuch / caſe the neigh. 


The Jo 
acquire 
the aver tb 

upon a de- 
finite article, 
purchaſe 
under an in- 
valid con- 

tract, muſt be 
deſſowed i in 
charity; 


and the profit. acquired by the ſale of her is accordingly. ba/e:—:Dirm 
and deeners, on the other hand, are not agſinite in valid contracts 3 and 
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ject, afterwards diſtruſted his memory, as has been already obſerved. 


Mohammed, however, in treating of Shaffſa®, expreſsly infers the dif. 
ference of opinion here recited; — for, he ſays, where a purehaſer, 
« under an invalid ſale, builds upon the ground he has purchaſed, 


e the neighbour has no right of Shaſſa therein, according to the two 
0 diſciples, any more than previous to the purchaſe.” Now as Ha- 


bour is entitled to take the place, upon paying the value, in virtue 


of his right of SHA, it clearly follows that in his opinion the right 


of the ſeller is annulled; becauſe it is on this circumſtance that he 
founds his opinion of the exiſtence of the right of Shu, fince ſo long 
as the right of the /e//er remains in force, that of the nejghbour cannot 
take place ;—whereas, according to the two diſciples, the right of 
«the. ſeller is not deſtroyed by the building of the n, an, | 
* fore the claim of Shaffa does not take e 


F 


— . —— — 
„ 


In a perſon en a ſemale ſlave. (for inſtance) by an invalid'con- 
tract, and take poſſeſſion of her, and the ſeller take poſſeſſion of the 
purchaſe-money, and the purchaſer then diſpoſe of her, by fale, to 
another perſon at a profit, it is in that cafe. incumbent on him [the 
purchaſer] to beſtow- in charity the profit ſo acquired: but if the -firld 
ſeller ſhould have acquired a profit upon, or by means of, the pu- 
chaſe-money, he is. not. required to beſtow: ſuch proſit in charity. 
The reaſon of this diſtinction is that as the female: ſlaue for inſtance) 
18 a definite article, the ſecand contract of ſale relates identically to her, 


as the ſecand contract is of a valid nature, it conſequently does not re- 


late to them identically, and agcordingly. the profit acquired by them 


ig, not baſe. This diſtinction, however, obtains only where the baſe- 
neee e af. the rights tor: where it is faunded 
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on the abſelute H###8;PAhch of right of mn "org fox — - + "= 
inſtante, 4 tharper ichuires 4 ks upotr tHe property he Has © N — ; i 
ofurpe#;)=there is no difference whatever hat ig, from which nd aticle in v 
ever ſubject the profit is obtained, it is unlate ful, and muſt be be- right W * 
towed in Charity“; becauſe, Where 4 perſon ſelts an article; chess 9 
dentical property of another, (fuch as any article of houſehold $oouds,) *_ 
the contract of fale relates to that actual article, and the profit acquired 
by it is accotdifigly utila w ful; ere, on the others hand, à perſon 
purchaſes a thing with  2wey belonging to another, although the ; . 
cus do not relate to that actual money, (ſince, if other mone COR ; 
were given inſtead of it, the contract nevertheleſs holds good,) ſtill, 85 9 
however, there is a /erhblance of the contract relating to that par- 
ticular money; for if he were to give that actual money to the ſeller, 

the article purchaſed in return would remain appropriated to him; or 

if, on the contrary, he were only to point to that money, and then 

give other money inſtead of it, the amount of the price of the article 

is, virtually, in that money: for this reaſon; therefore, there is a | 
ſemblance of the contract relating to that money, and conſequently - 
that the profit-is acquired by means of the property of another perſon. ' , 
Now, as the baſeneſs occafioned by am irvnaity of right. is of leſs _ 72 
moment than that occaſioned by the abſolute non- exiſſencr of right, it 4 
follows that the baſeneſs occaſioned by the validity in the right _.-"- 0 
property occaſions a ./emblance of bafeneſs in any thing in which 

the abſolute non- exiſtence of right occaſions actual baſeneſs; (and that 

is any thing of a defini/ft"nature, ſuch as a be girl, for inſtance, as 

in the caſe in queſtion ;) and, on the other hand, that it occaſions 

an appre of a ſemblance of baſeneſs in any thin g in which the 
abſolute none fence of right” occaſions" only” a ſeriblanits of baſe- .. 
neſs; and regard is had 18 nn. den but ade 0 e 


0 For TE IN OL: E de which be en be pe e 
p. 325.) where it is declared that ( profit cam e a a bad repos 
* cerning ubich thers is md reſptiiſibility” . * 22 
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an apprebenſion of a ſemblance.—It. is to be. obſerved. that if a per- 
+ ſon claim a debt from another, of a thouſand dirms, and obtain pay- 
ment of the ſame, and both parties afterwards agree that the debt was 
not due,—in that caſe the profit which the claimant may in the mean 
time have acquired by poſſeſſion of the money is lawful to him; be- 
cauſe the baſeneſ5, in this inſtance, is occaſioned by invalidity of right; 
for this reaſon, that the debt had been owing in, conſequence of the 
demand of the claimant, and the defendant's acknowledgment of it; 
and it afterwards appears that this debt is nat the right of the ce, 
but of the other, (namely, the defendant :) ſtill, however, the thou- 
ſand dirms which the claimant took in ſatisfaction for his demand have 
become his property, as the ſatisfaction for a claim becomes the pro- 
perty of the claimant, although it be under an invalid right; — and as 
the baſeneſs, in this inſtance, is occaſioned: by the mere invalidity of 
right of property, and not by the abſolute non-ex:fence of that ey 
it conſequently cannot operate, nor have any effect with reſſ 
thing of an ind: N ee nature, ſuch as e far inſtance. 10 rin 
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SECTION. 


s 7 
* 


Of SALES and PURCHASES which are ABOMINABLE.. 


It is abomin- x Tux prophet has prohibited the * of Najiſh, = is, ” the 
2 enhancement of the price of goods, by making a tender for them, 


price of mer - without any intention to purchaſe them, but merely to incite others 
ee to the offer of a higher price. The prophet has alſo prohibited the 


| high pe * purchaſe of a thing which has already been bargained for by another; 
price; h t this prohibition ſuppoſes that both parties had before come to * 
l mut 
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mutual agreement; for otherwiſe there is no impropriety in ſuch | 
RN purchaſe. the ROS BEI . 


* 

THE PROPHET has alſo prohibited an > eictation of the market,. or, to antici- j 
as where people meet the caravan, at a diſtance from the city, with ir oo _— Go 
a view of purchaſing the grain brought by the merchants, in order to kt: 

{ell it to the people of the city at an enhanced price. This prohubi- 1 
tion, however, proceeds on a ſuppoſitbon that the foreſtallers deceive e | 
the merchants with refpe& to the price of grain in the * ; for 


hy there is no Spprofrusy in * RA 


THz PROPHET has alſo orohidited A citizen from ſelling for a or tvenhance 
 countr.yman;—as where, for inſtance, a countryman brings grain or pen? 2,57 " 
other goods into a city, and one of the citizens takes care of it, and —_— Ba. 
acts as his agent, in order that he may ſell it at a high price to the forthefarmef; 
people of the city. Some have given a different explanation of this 
prohibition, by ſuppoſing it to allude to a citixen's ſelling any thing at 
a high price to a countryman: but in the Fattahal Nader of Moojtibba- 
the former is mentioned as the moſt authentic explanation. — lt is to be 
obſerved, however, that this prohibition ſuppoſes that a ſcarcity , 
of grain prevails in the city, as otherwiſe ſuch conduct is not im- 
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Ir is adominable to buy or ſell on + Friday'®, after the eryer pro- or to buy or 
claims the hour of prayer, becauſe Gop has ſaid; in the Koran,” ag. 
« WHEN YE ARE CALLED TO PRAYER, ON, THE DAY OF THE | : 
' ASSEMBLY, HASTEN TO THE COMMEMORATION oF GOD, a 
© LEAVE MERCHANDISING.”. Moreover, if at ſuch time purchaſe . 
and ſale were allowed, an abſolute duty (namely, attendance at 
prayers) would neceffarily be omitted. It is to be obſerved, however, 


that although ſuch nne a ſales be anne Rill _ are not 


» Fijday is the Abbes Sabbath N 
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invalid; fol the invalidity, i in fright inert, exiſts with reſpect merely 
to points that are extraneous and additional, and not with reſpect to the 


efjentials of che contract, nor with reſpect to __ FRE of any 
condition eſſential to its eee {; * vage IRA 


2 


Merchandiſe 4 W to the 500 bidder is not abominable. Thus, if a mer- 
bor dale ＋ chant, for inſtance, having thewn. his wares to a purchaſer, ſhould 
be bidder. receive from him a tender for them, but, before he had expreſſed his 
acquieſpence, ſhould recerve a Hhigber tender from another, in that 
caſe it is not abominable in him to ſell them to the latter ;—becauſe 
the prophet ſold a cup and a ſheet to a higher bidder; and alſo, be. 


eas fales of this kind are for the intereſt of the ems 


It is abomin- In is 8 for a * -offeſling two infant Gave. related 
— . to each other within the prohibited degrees, to ſeparate them from 
_ _ each other; and the rule is the ſame where one of them is an 4fant 


and an ade and the other an adult. This decifon is founded on a declaration 


relatedwithin » 


theprohibited of the prophet, ** JFhoſaever cauſes a- ſeparation between: a- mother 
degrees, BY and her children, ſball himſelf, on the day. of judgment, le ſepar- 
of hem: . ated from: his friends: by Gon.” It is, moreover, related, that 
| the prophet: gave two infant brothers to Alec, and afterwards. en- 
quired of Ale concerning them, and being anſwered, by him, that 

„he had /d one of them,” the prophet then ſaid . take heed! 

„tale beed]“ and repeatedly enjoined him to take him back. Beſides, 
one infant naturally gonceives an attachment to another, and an adult 
perſon participates in the ſorrow of an infant, and hence the ſeparation 
of them in either caſe argues a want of tenderneſs to a child, which 
has been reprobated in the traditions, where it is declared Whoſoever 

des not ſhew tenderneſs to a LD, and reſpect to an ELDER is t 
f my people.. A ſeparation, therefore, either between two igſantt, 
or between; an adult and an fant, is prohibited. It is to be obſerved 
that the cauſe of the prohibition, in this inſtance, is affinity within 

ſuch a * only as n . between. the ſlaves in W 
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and not general affinity, for which reaſo any: difant relation, ſuch ts 
a fep-mother, or one prohibited by foſterage, or by iffinity with the 
foſterer, are not included; nor the ſon of the uncle; nor any one that 
is not within the prohibited degrees. Neither are a &u/band aud a wife 
included ur this prohibition, not w ithſtanding they be both. infants; 
and they may conſequently be ſeparated, becauſe the tradition which 
contains the prohibition, as being contrary to analogy, muſt therefore be 
obſerved. in its k#eral ſenſe; that is, it muſt be applied to fuck only as 
are within the prohibited degrees. Moreover, in the aforeſaid tradi- 
tion, both relations are required to be the property of one maſter : if, 
therefore, one infant brother belong. to Zeyd, and another infant 
brother to Omar, each is at liberty to ſell his reſpective property. 
It is allowed, like wiſe, to ſeparate two infant ſlaves related to each 
other, if with a view to fulfil an incumbent duty, as where one of the 
two coramits a crime, and is given up, as a compenſation. for ſuch ; 
crime, to the avenger of the offence. In the ſame manner, alſo, one 
of the two may be ſold, for the payment of a debt incurred by him 
in the courſe of purchaſe. and fale, in conſequence of his being a 8 «he 
vileged flaye,—or, by the deſtruction of the property of another, — 
either of which caſes that flave may be ſold alone, in difcharge of FA | 
debt, although this induce a ſeparation. o allo, it is lawful to return 
one of the two to the ſeller of them, in caſe he ſhould prove defective. 

The adjudication, in all theſe caſes, proceeds on this principle, that 

the object of the prophet in this prohibition was to prevent an injury 

to the iſantt without detriment to the proprietor; an object Which, 
if the prohibition were extended t6 theſe caſes, muſt neceſſarily be 


defeated. —lt 1 is to be obſerved, however, that if a perſon. ſeparate one jb ſuch ſale 
infant from another, or an infant from an adult, by ſelling one of them, 3 | 
ſuch fale is valid: yet ſtill the act of ſeparation is abominable. It is re- 
corded, from Aboo Yooſaf, that a fale of this nature is invalid only "ty 
where the relation of paternity. (ſuch as mother and ſon, for inſtance) 
cxiſts between the parties; but that in all other caſes it is valid. 
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Another teport, from Aboo Yoo/af, mentions that fales.of this nature 


are invalid in all caſes where the ſeparation is abominable, becauſe of 
the tradition already mentioned with reſpect to Ales; for the prophet 
5. itrvely enjoined him to take back the ſlave he had ſold, hende it 
may be inferred that he conſidered the ſale as invalid, ſince à return of 
the commodity is not admitted but in an ;#valid ſale. The reaſoning 
of Haneefa and Mohammed is that, in the caſe in queſtion, the ſale is 
tranſacted by a competent perſon, and with reſpect to a fit ſubject: it 
is therefore valid; and the abomination does not apply to any thing 
except what is merely a concomitant, or immediate eſfect of the ſile, 
namely, the diſtreſs occaſioned to the two infants, which is a degree 
of abomination exactly equivalent to that of a perſon purchaſing a thing 
over the head of another, from whence no invalidity-ariſes.—More- 


over, the order of the prophet to Alt to take back the ſlave muſt be 


conſtrued either into a diſſolution of the ſale, or a repurchaſe of the 


ſlave from the gig to whom he had fold him. PO | | 


Adult laves II is not abominable to ſeparate two flaves that are adults, not- 
— pi ue withſtanding they be related within the prohibited degrees; for this 


offence. caſe falls not under the ordinance before mentioned; and there is 
an authentic tradition of the prophet having occaſioned a ſeparation 


between Maria and Sireen, two female ſlaves that were Riten 
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Tur diffolution of « a ® provided it be or! OT RY A ſale may 
to the original price, becauſe the prophet has ſaid . whoſdever makes be de ed. 
« on AK ALA with one who has repented of his bargain, ſhall recerve an ation of an 
„AxALA of bis fins from Gov, on the day of judgment ;"=—and ade, Ae price: = 
becauſe, as the contract of ſale comprehends the rights of both parties, 
rmely, the buyer and the ſeller, they have therefore the power of 
ifolving ſuch contract, to anſwer their own purpoſes, —If, however, but not for 
ether a greater or leſs ſum than the original price be ſtipulated as the any thing 
condition of the. diflolution, ſuch condition is null, and the diſſolution ters —_ 
holds good; and the ſeller muſt return to the purchaſer a ſum. equal 
to the original price. It is a rule with Hauegſa, that a ayffolutien i is a 
beating off of the contract with reſpect to both the parties, but a ſale 
4 novo with reſpect to others. If, therefore, the breaking off be im- 
paQticable, the diſſolution is null. According to Aboo Yoo/af, on the 
cher hand, it is a fale de novo: but if a new fale ſhould from any 
cauſe be impracticable, then it muſt be conſidered as a breaking off : 
ud in caſe of that alſo being impracticable, the diflolution then be- 
comes null —The opinion of Mohammed is that it is a breaking of; 1.554 
ud in failure of this, from impraQticability, a fale de nov: and in 
ale of that alſo being impracticable, it is null. The argument of 
Mohammed 1 1s that Akila, in its Iteral ſenſe, fi gnifies diſſolution; aud, 

N its conſtructiue ſenſe, ale; ; (whence it is a fale de novo with relation 5 

Vor. EE Ooo 229 to 


466 


Akala is null. With regard to its being a ſale de novo, in relation to 


effects with ſale; that is to ſay, the ſeller, in virtue of the Abd, 


and not becauſe of the meaning of the word, which in reality is the 
doctors with regard to Akdla.— Hence it appears that if a 


than the original price, the 4 ſolution, agreeably to the tenets of Ha. 
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to all others than the parties:) it is therefore ende as a difſolution 
or breaking off, agreeably to the literal meaning of the term; or, if 
the breaking off be impracticable, it is regarded as a /ale, agreeably to 
the conſtruclive meaning. The argument of Aboo Tooſaf is that Abd/: 
means an exchange of property for property with the mutual conſent of 
the parties, which correſponds with the definition of fave, and is alſo 
fubject to the ſame rules; whence it is that, in caſe of the loſs of the 
wares in the poſſeſſion of the purchaſer after the concluſion of the 


ala, or diſſalution, it [the Adla] is null; and alſo, that the ſeller 
is allowed to return the wares to the purchaſer in caſe of their having 


been blemiſhed or become defective whilſt in the hands of the pur- 


. , Chaſer;, and that the right of Sa is alſo eſtabliſhed by it. Hanegſa, 
on the other hand, argues that Akdla means a diſſolution, or breaking 
10 bois and cannot, by any. conſtruction. of it, be ſuppoſed to mean ſal, 
although the breaking off ſhould be impracticable; becauſe ſale and 


diſſalution are terms of oppoſite import, which no one word, can be 
ſuppoſed to bear: if, therefore, the breaking off be impracticable, the 


others, this is a mere matter of neceſſity, as to them it exhibits ſimilar 


becomes again proprietor of the wares; and it is accordingly a ſal 
with reſpec to all others than the ſeller and purchaſer, for thzs reaſon, 


oppoſite of fale.—Such are the opinions and arguments of £ three 
ipulation 


be made, that the ſeller ſhall return to the purchaſer a fum great 


neefa, would hold good to the amount of the original price; becauſ 
(according to his tenets) Akdla is a di ſolution ; ; and a diſſolution can. 
not poſſibly relate to the exceſs, as there is no ſale which might be 
oppoſed to ſuch exceſs; and it is impoſtible to diffolye what does not 
exiſt the condition, therefore, is invalid, but not the diflolution, 2 

that is not rendered null by involvin gan invalid condition, —lt 1 Is other- 


. wil 
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wiſe with reſpect to:/als,—(that is, the ſale of one dn for t 

pix s, for inſtance,)—for if a perſon ſhould ſell one dirm for two, 
dirms, ſuch ſale would be invalid; nor could it be conſtrued as ex- 
iſting with reſpect to one dirm, and as null with reſpect to the addi - 
tional one, ſo as to render ſuch ſale lawful; becauſe the eſtabliſnment 


of an exceſs in ſale is poſſible, as that is an eſtabliſhment of a matter 


as yet uneſtabliſhed, and it is no way difficult to eſtabliſn an uneſta- 
bliſhed point; but if the exceſs dirm were eſtabliſhed, it would mdyge. ©: 
uſury:—a ſale of this nature, therefore, is invalid. The concluſion 10 205 

therefore is, that the diſſolution in queſtion is valid, but the condi- F 
tion is otherwiſe. The law is alſo the ſame where a ſtipulation. of a 
ſmaller amount than the original price is made; that is to fay, the 
diſſolution holds good, but the condition is void; becauſe, the ſale 
being eſtabliſhed with regard to the original price, and the deficiency 1 
not then exiſting, it follows, that the. diſſolution can apply, only to 


what does exiſt, —namely, the original price, —ſince it is impoſſible to 


diſſolve what does not exiſt. If, however, this deficiency be ſtipu- 
lated on account of a defect which had taken place in the wares, it 
is lawful, In the opinion of the two diſciples, the ſtipulation of a 
ſum exceeding the original price, in a diflolution, amounts to a Lale: „ 
according to Aboo Yooſaf, becauſe (as has been already explained) he 
conſiders Aldla as a ſale; — and alſo accordin g to Mohammed, becauſe, 
although he be of opinion that a diffolution is a breaking off, yet he has - 
laid that, in caſe of the impracticability of a breaking off, it muſt be 
conſidered as a ſale ; and as the diffolution in queſtion is of that nature, 
he is therefore of opinion it is a ſale,—With reſpe& to a diffolution in 
which is ſtipulated an amount leſs than the original price, hoo 7 5007 
(proceeding o on his general opinion concerning diſſolutions,) conſiders 
it as a ſale: but in the opinion of Mohammed it is a 4. ſolution with 
reſpect to the whole of the original price; becauſe he conſiders the 
deficiency to be a ſilence maintained with reſpect to a part of the 
price; and as the diſſolution would have been valid if a ſilence had 
been maintained with reſpect to the whole, ſo it is in a ſuperior degree 
Ooo2 | | valid 
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© Diſſolution, 


in conſidera- 


tion of an 
equivalent of: 
a different 
kind, is a 


breaking off. 


valid when the filence is maintained only with reſpect to a pare. A 
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diſſolution, ſtipulating a ſmaller ſum than the original price, in a caſe 
where the wares have been blemiſhed in the hands of the purchaſer, 


is conſidered by Mohammed as nnn the e being wi 
pled to the bmi. 1 e 


Ir a Annie be WA upon, Gipuiating, in lieu of the original 
price, an equivalent of a different kind, it is a breaking off , accord- 
ing to Haneefa, for the original price; and the ſtipulation of a differ- 
ent kind is nugatory. The two diſciples conſider this diffolution as 
a /ale, founding their opinion on their ideas of the nature of a 


tions, as already explained. 


The ſale of a 
female ſlave 
cannot be an- 
nulled after 
ſhe has borne 
a Child. - 


A ſale may he 
diſſolved pre- 
vious to de- 
livery and 
ſeizin of the 
article. 


the contrary, previous to the n e of it, is a ſale, (accord- 


IF a diffolution of fale take place with reſpect to a female ſlave 
who had borne a child whilſt in the poſſeſſion of the purchaſer, it is 
null, according to Hanegfa, becauſe (agreeably to his tenets) a diſſo- 
lution is a breaking off; and the'birth of the child is preventive of a 
diſſolution, as this is a ſupervenient addition of a ſeparate thi1g; and 
ſuch addition, after ſeizin, prevents a diſſolution of the bargain.— 
This diſſolution, however, is conſidered as a ſale by the two diſciples. 


Tux diflolution of a fale previous to taking poſſeſſion of the article 
fold, whether of a moveable or immoveable deſcription, is a breaking 
of, according to Haneefa. According to Aboo Yooſaf it is a breat- 
ing off with regard to moveable property only, becauſe a ſale of move- 
able property, previous to taking poſſeſſion of it, is not lawful, and 
hence a diſſolution with reſpe& to moveable property, previous to the 
ſeizin of it, cannot be conſidered as a ſale, and is conſequently 2 
breaking off. A diſſolution with reſpect to inmoveable property, on 


'® And conſequently valid, as it completely tanils the contra. | 
<< 1 8 


Cn. * 4; .: 


ing to Aboo ooſaf,) as * holds that the ſale of melde property, 


n webe ee bit 11700 0 7 
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Tun 108 or destruction of the bad is a 1 to che „ e of a 


diflolution, but not the deſtruction of the price; becauſe a d;/blutron 


is the breaking of of ſale; and the breaking off of a ſale reſts upon 
the exiſtence of _ fale; and be W relates to "the wares not to 


1 1 * ; * 5 


Iv caſes of AAS," or «fate of 8 for goods ®, a diſſolution 
agreed upon after the deſtruction of one of the two ſubjects is valid; 
becauſe each of them falls under the deſcription of the ſubject of the 
ale ; and applying this term, therefore, to the one that remains, it 
follows that the diffolution is En. becauſe of the exiſtence of the 
ſubject of the * 8 
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* That is, — Ao will ve heater ahnas exp | 


+ Miorãbibut and Tawleeat are technical terms, which (like many others in this work) 
do not admit of a literal tranſlation. Neither is the definition of them, as here given (ac- 
cording to the Perſian verſion of the Heddya) * * In the Arabic 


ol , 


* 
g 


— be 
diſſolved, f. 
ter a deſtruc- 
tion of one of 
the ſubjects. 


Moon uva, avs fa of pooſe; hindks Be fas af an hinge ths) dae 
price at which it was before 2 by the ſeller, with. t] the ſuper- Mews * 


awwlreat. 


470 VVV Book XVI. 


addition wr a particular ſum by way of profit. Tawleeat, or a friendly 
ſale, is where one perſon ſells any thing to another for the exact 
price which he himſelf paid for it. Both theſe modes of ſale are lawy- 
ful; becauſe the conditions eſſential to the validity of a ſale exiſt in 
them; and alſo, becauſe mankind ſtand in need of them. Fot 
example, a man who has himſelf no {kill in making purchaſes is ne- 
ceſſitated to confide in a purchaſe from a. perſon ſkilled in ſuch mat- 
ters; in other words, he will purchaſe the article from this perſon at 
the ſame tate at which he had purchaſed it, without allowing him 
any profit upon it, as in a caſe of Tawleeat, or friendly ſale, —or, he 
will purchaſe it from him, at the ſame rate at which he had purchaſed 
it, allowing him an addition, by way of profit, as in a caſe of Moord- 
 bihat, or profitable fale: and this will leave him ſatisfied and at eaſe 
in his mind; ſince a perſon deſtitute of {kill is by either of theſe modes 
ſecured from fraud, whereas, following any other mode, he would be 
expoſed to great impoſture. Mankind, therefore, having occaſion for 
both theſe modes, they are both permitted :—and as, in both in- 
ſtances, the purchaſer'is under a neceſſity of placing an abſolute con- 
fidence in the word of the ſeller, who is ſkilled in the buſineſs of 
traffic, it is therefore incumbent on the ſeller to be juſt and true to his 
word, and to abſtain from fraud, or from the ſemblance of fraud. 
Fraud is where a perſon avers that he had purchaſed a certain thing 
for twelve dirms, when, in fact, he had only paid ten dirms ; and the 
ſemblance of fraud is where a perſon ſells any thing by a profitable ſale, 


copy, a Moorabihat is defined to mean © a transfer, made | by the proprietor, under the onigi- 
« nal contract, at the original price, with the addition of a profit,” —and Tatolecat . a tranſ- 
« fer, by the proprietor, under the original contract, at the original price, without an addi- 
« tion of profit.” Hence it would appear that, in a caſe of Moordbihat, the contract 
[of Moorabibat) refers itſelf merely to the profit agreed for, and not (as in other ſales) to 
the whole price to be paid, ſince that (excluſive of the profit alone) is determined by the 
nature of the contract, without ſpecification ; and that, in a caſe of Tawleeat, on the other 

hand, the contract [of Tawleeat] refers itſelf to the original __ lince that is fixed at 
the prime coft, * the nature of the contract. 


fi pulating 
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ſtipulating prompt payment, when, in reality, he | had nne or 
chaſed the an VIS on * 1 


9 


PIA and frichdly ſales rk lw ful 1 win the ie 
of the wares is of the deſcription of fimilars, ſuch as dirms'and deenars, 
for inſtance; becauſe, if the price ſtipulated be an article of which the 
unities are not ſimilar, (ſuch as a ave, for example,) it follows that 
the purchaſer | becomes proprietor of the wares for a price of which 
the value is unknown, a circumſtance which induces illegality in a 
fale. If, however, the purchaſer * ſhould, in the mean time, have 
acquired poſſeſſion of the price, (as if, for inſtance, the price be a 
ſlave, and that identical ſlave be then the property of the purchaſer) in 
ſuch caſe a ſale of friendſhip i is lawful ; and alſo a fale of profit, pro- 
vided the profit be ſtipulated in money, or in articles eſtimable by 
weight, or meaſurement of capacity, which are deſcribed and aſcer- 
tained ;—becauſe the purchaſer is in this caſe enabled to make dehvery 
of the thing which he has rendered obligatory on himſelf. It is not 
lawful,” in a fale of this nature, to ſtipulate a profit proportionate to 
part of the price, (ſuch as a profit of one dirm upon ten, two upon 
twenty, and fo forth; ) becauſe the particular value of the price [the 
ſlave] not being aſcertained, this could not be carried into practice: 
it is neceſſary, therefore, to ſtipulate a general 1 upon the whole 
price. | 
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firſt purchaſer. 
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Tawleeat or a Meordbibat. (The terms ſeller and purchaſer are thus to be ' underſtood: 


throughout this ſection. ) \ 
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hance the va- figurer (of cloths,) the ſpinner (of cotton. or wool,) or the porter {of 


cp ip 1 wheat, and ſo forth; ;)—becauſe it is a cuſtom amongſt merchants to 
—— 7 add ſuch expences to the capital ſum; and alſo, becauſe Whatever is 
the cauſe of an increaſe either to the ſubſlance of the thing purchaſed, 
or to the value of it, is an addition to the capital: this, moreover, is 
a general rule, applying to all the articles here mentioned; for the 
dying, figuring, or ſpinning is an increaſe to the ſubſtance of the article; 3 
and the bleaching of linen, or the porterage of wheat, and ſo forth, is 
an increaſe to their value, becauſe cloths are rendered more valuable 
by being bleached, and the price of wheat varies in different places. 
It is requiſite that the ſeller, in making or including ſuch addition, 
ſhould ſay this article has coſt me /o Rk ” and not I have pur- 
«© chaſed this at ſuch a Tate,” becauſe the latter affection would be 
falſe. It is to be obſerved that the driving of goats from city to city 
is equivalent to the porterage of Wheat; but neither the wages of the 
| ſhepherd, nor the rent of the houſe in which the wares are kept, i is 
to be included, as no increaſe with reſpect either to the fubRance or 
the value ariſes from theſe circumſtances :—neither are the wa ges of 
a teacher, of the KORAN, or the like, to be inchided “, becauſe the 
increaſe of value obtained by iaſtruclion is acquired through the 
wiſdom and ability naturally exiſting in the ſcholar, Which /aff is the 
immediate cauſe of an increaſe of value :—the charge, therefore, muſt 
be placed-to the head of the wiſdom, or natural ability, which is the 
immediate cauſe, and not to the teaching, which is a. remote cauſe. 


In cage n I x, in a ſale of profit, the kad ſhould diſcover that the ſeller 


over ſtate- 


| _ of — had practiſed a fraud in ſtating the price of the wares, in ſuch caſe, 
chaſer may accordin g to Hanegfa, the purchaſer is at liberty either to adhere to 
—_ the bar. adhere to or undo the bargain, as he pleaſes; and in caſe fuch fraud 


or (in Taw- ſhould be practiſed in a ſale of fr:end/þip, the purchaſer 1 is at liberty to 
Fear) deduit deduct the amount of the fraud from the price. Abos Yr "_— is 0 | 


the exceſs. 


5 | | * In the fale of a fu. ET | 
| — 


% 
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opinion that a deduction proportionate to the fraud muſt be made in 
either caſe; but that, in the fale of /-:end/hip. the deduction is made 


from the price; and in a ſale of profr,. from both the price and the 


profit. Mohammed maintains that in both caſes the purchaſer has the 


option of adhering to or relinquiſhing the contract as be pleaſes: for 


he argues that the mention of the price is to be regarded, as that is 


known; and the mention of /7end/þip or profit, is made with a view _ 


to incite deſire, and is therefore to be conſidered as the inducement, in 
the fame manner as the inducement of ſecurity againſt a blemiſh or 
defect; and conſequently, if the inducement fail, the purchaſer is at 
liberty with reſpect to the contract. The argument of Aboo Yoo/af 
is that, in caſes where friendſhip or profit are mentioned, it is an eſſen- 
tial that friendſhip or profit be eſtabliſhed :—whence it is that the 
ſale in queſtion is concluded, if the ſeller ſay to the purchaſer, © I 


have fold this thing to you, by way of friendſhip, for its original | 


“ price,” or, I have fold this thing to you for a profit on its ori- 
“ ginal price, provided, its original price in both cafes be known 
and aſcertained. Now, ſuch being the caſe, it neceſſarily follows 
that a deduction muſt be made in proportion to the fraud of the pur- 
chaſer, in order that Taulleeat or Moordbibat may be eſtabliſhed :—in a 
caſe of Tauilecat the deduction is made from the price; and in a caſe 
of Moordbihat from the price and the profit. The argument of Ha- 
neefa is that if, in a ſale of friendſhip, no deduction be made for a 
fraud, the deſcription of Tawlceat no longer appertains to it, ſince the 
price, in ſuch a 2 muſt otherwiſe exceed the original price, and 


conſequently the tranſaction, which is ſuppoſed a tranſaction of friend- 


/hip, would be altered in its nature: a deduction is therefore ad- 


judged: if, on the other hand, no deduction were made in a profit- : 


able ſale, yet the ſale would ftill retain its original nature of a pro- 
fitable ſale, with the difference only of the extent of it; for which 
reaſon the pyrchaſer is at liberty to abide by or undo the contract as 
he pleaſes. Hence if, in a profitable ſale, after the purchaſer had 
become acquainted with the fraud, the Wares ſhould be loſt or de- 
Vor. II. P £ "32 | e 
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ſtroyed in his poſſeſſion,—or, if they ſhould have contracted ſome 


blemiſh preventive of a diſſolution of the ſale, the purchaſer is reſpon· 


fible, according to all the moſt authentic traditions, for the whole price, 
— ſince in ſuch a cafe no proportion whatever of the original price is 
oppoſed to the option of the purchaſer, ſo that he might dedu@ ſuch 
proportion, ' becauſe of the deſtruction of his option ;—a$ holds in 
caſes of option of inſpection or condition of option. It is otherwiſe 


in caſes of option of dect; for there the claim which the purchaſer 
has on the ſeller relates to a loſs with reſpect to the wares, ariſing 


from a defect; and a deduction is accordingly made from the price 
on account of ſuch loſs, provided it be not in the power of the. ſeller 
in any other way to repair ſuch loſs ariſing from defect. 


Ix a perſon purchaſe cloth (for inſtance,) and afterwards diſpoſe of 
it to another by Moordbihat, and then repurchaſe it from that other 
at the price for which he had originally purchaſed; it, in that caſe, if 


he ſhould again wiſh to ſell it by Moord6:hat, it is neceſſary that he 


dedu& from the price fixed in the 44 ſale (calculating that at the 


rate of price in the i fale,) the ſums of the profit he acquired in 
the intermediate fale :—but if after ſuch deduction nothing remain, 
he is not allowed to ſell it by Moordb1hat, This is according to Ha- 


 neefſa. The two diſciples maintain that it is lawful. for him to ſell it 


with an addition of profit grounded on the laſt fale. To exemplify 


this caſe :—ſuppoſe that a perſon purchaſes cloth at ten dirms, after- 


wards ſells it to another for fifteen dirms, and again purchaſes it from 
that other for ten dirms; in this caſe, if he ſhould. wiſh to reſell it by 
way of profit, he muſt fix the price at five dirms, being what in reality 
the cloth has coſt him, and what he ought therefore to found a proſit 
upon :—ſuppoſe, on the other hand, that a perſon. purchaſes a. piece 


of cloth for ten dirms, and having ſold. it to another for, twenty 47M, , 
_ afterwards repurchaſes it from that other for the original price, 
narnely ten dirms; in this caſe he is not entitled to ſell it again With 


an addition of profit. The two diſciples maintain. that he is _ 
cales 


Cnae. VII. NS. 8 A > 


caſes entitled to ſell it 10 a profit on the lat price; namely ten 
Arms; and their reaſons are, that the repurchaſe is a new contraci 
and has no connexion with the effects of the former ſale; and that 


therefore a profit may be impoſed, founded « on the ſecond contract; in 


the fame manner as if the ſecond purchaſer ſhould ſell it to a third 
purchaſer, and the firſt purchaſer repurchaſe it from the third one, 
in which caſe it would be lawful for the firſt purchaſer to ſell it at a 
profit on the /aff price, and ſo alſo in the caſe in queſtion. The argu- 


ment of Haneefa is, that in the caſe in queſtion, there is an appre- 


henſion of the fir profit being obtained by means of the ſecond con- 


tract, ſince until the perſon” repurchaſed the cloth there was 'a 


poſſibility that he might return it upon the ſeller's hands in conſe- 
quence of a defect, and that his [the ſeller's] profit might thereby 
have been loſt, although upon his repurchaſing it from the purchaſer, 
this poſſibility vaniſhes, and the profit remains confirmed and eſta- 
bliſhed. The apprehenſion, however, had exiſted; and in Moord- 
bibat ſales apprehenſion is regarded as equivalent to certainty, out of 
caution 3 (whence 1 it 1s that a profit of this nature 1s not allowed upon 
any thing given in compoſition; in other words, if a perſon be in- 
debted to another to the amount of ten dirms for inſtance, and he 
compound the debt with his creditor, by a piece of cloth, it is not 


lawful for the creditor to ſell this cloth at a profit of this nature over | ' | 
and above ten 4:rms, becauſe in the compoſition it is to be apprehended 


that the value of the cloth was /hort.of ten dirms, as compoſition is founded 


upon. remiſſion. of @.part.)—In. the caſe in queſtion, therefore, the = 


ſeller, becauſe, of the apprehenſion. above ſtated, appears, in conſe- 
quence of the ſecond contract, to have purchaſed fve dirms, together 


with the cloth, for tex dirms; he muſt therefore deduct fue dirms 


from the whole, and declare that the cloth has fallen to him for 
* five dirms;” and take his profit upon thoſe five. It is otherwiſe 
where the ſecond purchaſer ſells. the cloth to a third perſon, and the 
firſt ſeller then repurchaſes it from this perſon; for in this caſe the 
e of the firſt profit is confirmed and eſtabliſhed by means of 
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the abb purchaſer” s having ſold it into the hands of another, and 


not by means of the firſt ſeller repurchaſing it from the third perſon 
{6 as to leave any room for apprehenſion in this caſe alſo. There is 


therefore a material difference between this caſe, and the caſe pnder- 


conſideration, and conſequently it is evident that the analogy duced. 
by the two ee is e 


Ir a privileged "Re involved in debt, ſhould b a piece of 
cloth for ten dirms, and afterwards ſell it to his maſter for teen dirms, 
and the maſter wiſh to ſell the ſaid cloth in the manner of Moordbi-. 


at, he muſt ſet his profit upon ten dirms.. In. the ſame manner, if 


a maſter purchaſe a piece of cloth for ten dirms, and ſel it to his pri- 
vileged ſlave for fifteen dirms, the ſlave is not entitled to diſpoſe of it 
at a profit upon more than ten dirms. The reaſon of this is that, in 
both caſes, there is a ſemblancr of illegality in the ſale; becauſe the 
property of the ſlave being, as it were, the property of his maſter, 
it appears that the maſter, in the firſt caſe, purchaſes his own property; 
an —_ _ ſecond caſe, os ſells his nenen to-himſelf. 


Ir 5 pf PO” another ten dirms, in W We 
z ribat, ſtipulating that the profit acquired therefrom ſhall be equally 
divided between them, and the Mozdrib, or manager ſo conſtituted, 
purchaſe with the faid money a piece of cloth, and then ſell it 
to his conſtituent for fifteen dirms, and. the conſtituent afterwatds 
wiſh' to-diſpoſe of it by a profitable fale, he is not allowed to fix the 


price at more than twelve and a half dirms. The reaſon of this is; that 


although the purchiaſe made by the proprietor of a Moorbihat ſtock 
from his manager be, in fa&, the purchaſing of his own property 
with his own property, yet ſuch purchaſe is held to be lawful by our 
doctors; becauſe the proprietor of the ſtock. has no power over it 
whilſt in the hands of the manager; and as this power, which is 2 
deſirable object, reſulted to him from the purchaſe, the ſaid purebaſe, 


| becauſe of its being the means of procuring to him an object of deſire, 


Cav. VIE. 
is therefore lawful; nevertheleſs, as there is in this cafe" 1 
ance of invalidity of ſale, (fince the conſtituent did as it were pur- 
chaſe his own. property with his own property, by which means a 
mutual exchange of reſpective property did not take place) the pur< 
chaſe is therefore reckoned null ſo far as regards the half of the pro- 
fit; and accordingly, in the caſe in "queſtion, the 1225 ruſt” be 
impoſed upon twelve and a half dirms. 


* 


Ir a perſon md e N ade; and the PAY r An 2 
my appearance of violence, but merely from a natural cauſe, become F pole of by 


blind of an eye,—or if, being a woman, he cohabit with. her, ith⸗ e 


out harm accruing, —it is in either caſe lawful for him to difpofe of fſec has in- 


ber by Moordbjhat, without giving any explanation of either of theſe proceeding 
circumſtances ; for neither in conſequence of the blindneſs or the co- 3 


habitation does any thing remain to him in oppoſition to which a de- where the 


ſeller has ſe 


duction: might be made from the price; becauſe no part of the price the article, in 


- copobettto-the-qualtyicf thi article, (whaiceit Bihar if e e Bet 


without in- 


lty be deſtroyed: previous to ſeiam by the purchaſer, no dedye- jury to it: 


tion from the price would on that account be allowed:) and in the 

fame manner, no part of the price is oppoſed to the uſe of a- Woman's 

perſon, It is reported, from Ao Yooſaf, that in the f caſe the 

fave muſt not be diſpoſed of in the manner of Mourdbibar, without. 
an explanation being given of the Mintneſs, any more than where 
blindneſs. has been occaſioned by violence: and this opinion has been 

adopted by Shafe#.—lt is to be obſetved, that if the purchaſer himſelf my 2 
had occaſioned the blindneſs, or if it had been occaſioned by another fioned by, or 
from whotn the purehaſer either had or had not received an amerce- Negs 17 


e ſeller,. 


ment, he is not in either of theſe caſes entitled to diſpoſe of the ſlave by proportion. 


able deduc- - 


Moordbihat, without giving an explanation of the blindneſs; 3 docaula tion muſt be 
m m 
the price. 

* Arab, ba in oppoſition to a virgin. The reaſon for reflrifing the caſe to LD 
muliebrity, in this inſtance, is that cohabitation with a women! is not conſidered as a _ 

ciation of her value —contrary “ 4 


here 
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* the purchaſer, (or another,) did with deſign or intention; deſtroy 
the eye; and it is conſequently requiſite that a proportionable dedyc. 
tion be made for a defect ſo occaſioned. -/ The ſame. rule alſo obtains 
where a purchaſer has cohabitation- with a female flave- who. is 4 
virgin; becauſe virginity, being merely a tender . is a conſti- 
tuent part of the ſlave, and this the purchaſer has deſtroyed. | | 


L Ir cloth which a perſon had purchaſed be burnt by fire, or damaged 
by 2 inar by vermin, in that caſe it is lawful for the purchaſer todiſpoſe of it by 
ceeding from Moordbihat without explaining either of theſe circumſtances: but if 
ie a> pigs the cloth be torn in the folding and opening of it, it is not lawful for the 
ſubjet of purchaſer thus to diſpoſe of it without noticing the ſame to the 


oribibat. party, becauſe the damage, in this __ 18 cane 00 his own 
ded, cl. -;. | 21 i ? 231, nun 


A e.. 5 perſon, having purchaſed a ſave (for for one thou- 


* ſand dirms, payable at a future period, ſhould afterwards ſell him for 
ment ets one thouſand dirms, payable immediately, with a profit of one hundred 
ayment, dirms, without noticing to the other the reſpite of payment he him- 


eaves it m 


power of the {elf has obtained, —in that caſe the other, if he ſhould afterwards-dif- 
99 op cover this circumſtance, is at liberty either to abide by or undo the 
gain in a bargain at his option; becauſe the ſuſpenſion of the payment fe- 
1 ſembles an addition to the ſubſtance of the wares; and hence it 1s 2 
cuſtom amongſt merchants, in granting a reſpite. of payment, to in- 
creaſe the price of the merchandiſe. Now a ſemblance, in a ſale by 
profit, is deemed equivalent to reality ; and hence it follows that the 
ſaid perſon did, as it were, purchaſe wo things for one thouſand 
dirms, namely a flave and a ſuſpenſion of payment; and afterwards 
ſold only one of theſe things by way of profit, grounded on the price 
which he. paid for both; a fraud from which an abſtinence is parti- 
| cularly enjoined in caſes of Moordbihat :—the purchaſer, therefore, 

has an option of adhering to or undoing the bargain as he pleaſes, a3 
in the en from defect. If, however, the purchaſer thould mm 


Cnay. VII. | | 8 6; E. 
the wares, and then receive notice of the fraud which had been prac- 
tiſed upon him, he is not in ſuch caſe entitled to make any deduction 


on that account from the price, becauſe no part of the price is in rea- 
lity oppoſed to the me of payment. | E . 
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Ir a perſon, having oarthiled a //ave (for inſtance) for a thouſand or of fried. 


dirms, payable at a future period, ſhould afterwards diſpoſe of him to Kube 


another, by a Tawleeat, for a thouſand dirms ready money, without 


intimating the reſpite of payment, in that caſe the other, on diſ- 


covery of this circumſtance, is at liberty either to-abide by, or annut 
the contract, as he pleaſes; becauſe an abſtinence from a fraud of this 


nature is equally enjoined in friendly as in profitable ſales.— If, how- 
ever, in this caſe, the purchaſer, having deſtroyed the ſlave, ſhould _ 
then become acquainted with the ſuſpenſion of payment that had been 
granted to the ſeller, it is incumbent on him to make a prompt pay- 


ment, according to the agreement; nor is he entitled to make any 
deduction from the price on the ſcore of ſuſpenſion of payment, as 
before explained.— It is related, as an opinion of Aboo Yooſaf, that the 
purchaſer is in this caſe to pay the value to the ſeller, and to receive 
from him the whole of the price; in the ſame manner as holds (ac- 
cording to him) in a caſe where a creditor, having received payment 
of the debt due to him in a bad ſpecie, diſcovers this circumſtance 


after having expended them; in which caſe he has a right to return 


to the debtor a ſimilar number of the ſpecie he had received, and to 
demand from him a like number of good ſpecie. Some have ſaid that 
an appraiſement ought to be made of the value in the caſe of prompt 
payment, and alſo in the caſe of a diſtant payment; and that the dif- 


ference ſhould be given by the ſeller. to the purchaſer, —All that has 


been here advanced proceeds on a ſuppoſition of the ſuſpenſion of the 
payment being included in the contract of fale; for if, without ſuch 
ſtipulation, it ſhould happen that the payment be made at a difant 
period, (as is often the caſe amongſt merchants,) there ſubſiſts, in 


ſuch caſe,” a nn of opinion upon chu point, whether, under 
N 1 theſe 


180 


In a ſale of 


Frienaſbip the 
rate muſt be 


ſpecified; 


.and the pur- 
chaſer has a 
right of op- 
tion until 
after the ſpe- 
cification. 


tion of the ſeller, before the breaking up of the meeting. 


nn Box XVI. 
theſe circumſtances, in a ſubſequent ſale of profit or of friengſbip, it 
be incumbent upon him to make known this matter. Some have 
ſaid that ſuch notification is incumbent on him, fince an eſtabliſhed 
cuſtom is equivalent to a condition, Others, again, allege that be is 
under no neceſſity of giving ſuch notification, ſince it is evident that, 


as no rade was ſtipulated, the ſale was weren for prompe 


I a perſon abel a he oting hed 2 frindbi, 
declaring that * he ſells it to him at the rate it had ſtood him in,” — 


from the uncertainty with regard to the price :—if, however, the 
ſeller ſhould afterwards inform the purchaſer of the rate, at the ſame 
meeting, the ſale then becomes valid, but it ſtill remains in the op- 
tion of the purchaſer to abide by or recede from the contract as he 
pleaſes, ſince the acquieſcence he had before expreſſed was not fully 
eſtabliſhed, from his 1 Ignorance of the price, and after the knowledge 
of it he has an option, in the ſame manner as in the caſe of an option 
of inſpection. The reaſon of the validity of this ſale is that the in- 
validity does not become firmly eſtabliſhed until the departure of the 
parties from the meeting. —When, therefore, the purchaſer, in the 
meeting, is informed of the price, it becomes the ſame as if-a new 
contract had taken place after the purchaſer had acquired this know- 
ledge; and it is for him to withhold his acquieſcence until the end of 
the meeting, —If, however, the parties ſhould ſeparate, the invalidity 
then becomes fixed; nor can it be removed by any knowledge which 
the purchaſer may afterwards obtain of the amount of the price.— 
Similar to this is the caſe where a perſon ſells cloth for the value 
which is marked upon it, but of which the purchaſer is ignorant; 
for ſuch fale is invalid, but may be rendered otherwiſe by the explan# 
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Iz 1 is not lawful for a perlen to ſell . Dantertyn which, Fr Mewveablepro- 
may have purchaſed, until he receive poſſeſſion of the ſame; becauſe E 
the prophet has prohibited the ſale of a thing prior to the ſeizin of it on W 
the part of the ſeller; and alſo, becauſe there is an unfairneſs in it, en 
ſince, if the merchandiſe ſhould be loſt or deſtroyed. before the ſeigin, 2 
the firſt ſale becomes null, and, the property reverts to the former Z. n 
proprietar, in which, cafe it muſt neceſſarily appear that the perſon in 
queſtion has ſold the t of another N his conſent. n 

Tur fale of land: 5 | greyigus: to bein, is lawful, according 1 by ny 
be the traditional br g. of the prophet dee quoted i is abſolutes fig 12 
and not particularly confined to moveable property; and alſo, becauſe — 
of its analogy, to moveable property. Beſides, the ſale of land is ſimilar 
to the Hire of it; in other words, as it is unlau/ ful to e land before 
ſeizin, ſo is it likewiſe to / land before ſeiain· The reaſoning of 
the two diſciples is that, in the caſe in queſtion, the, ſale is effected by 
competent parties with reſpect to a fit ſubject; that there is no un- 
fairneſs in it, ſince the deſtruction of ground is rare, whereas that of 5 
moveable property is probable;—and: that the prohibition of the pro- 
phet is founded on the poſſibility of the unfairneſs already explained, 
which does not exiſt in the caſe of land, the deſtruction of it being 
rare. Some have aſſerted that a leaſe of land- before ſeizin, as ad. 
duced by Mobammed, 18 law ful i in the opinion of the .two diſciples, 
A g; N that it were yolawful according to all nr 
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* Arab. 2 n any fancies. of ee property. panes 
kd in the Perfic verſion, whence the tranſjator renders it (and. 1 


Vor. IL - St 2 * os 7 tors, | 


In the re-ſale 
of articles of 


weight, and 
meaſurement 
of capacit 

It is requi te 
that the ar- 


he ſhould then take them and ſell them to another, on the ſame con- 


8 A © K - Book XVI. 
tors, it 8 evidently on this principle, that a 1 is made with 
a view to the produce, the deſtruction of which not being uncommon, 
the unfairneſs already explained (with reſpect to the ſale of moveable 
property before ſeizin) may conſequently take place in it. This, 
however, cannot happen with reſpect to the ſale of ground, the de- 


ſtruction of "which is rare, gre e Morag ner — 20 
dns; Wh 


4-1 


Ir 4 perſon esche 4 articles diane 57 a Midas con; 
ſuch as wwhedy, or articles of weight, fuch as butrer,-—as if be ſhotid 
fay * I have purchaſed this Wheat, on condition of its being equal to 
„ken buſhels,” or * this Hütter, en condition of its weighing ten 
ndus, —and if, Having meaſured or weighed theſe articles warn 


e dition of meafute or weight, in chat caſe it is not law ful for that other 


te ell or ufd theſe articles, utitil de Das wmeafyret or weighed therm tn 
nis on accu; becauſe the prophet 


has prtitribited the ſale of when 


wn * be Wesfercd both by Yhe beyer aud the felder; md lle, be 


Hould not be law ful to the 
Yhis Poſſibikty 8 neceſſtry. Jt is otherwiſe where the fale is made by 


Utealiy:expliitted) are a vprion of the tloth, and not a 
us in theſe of utticles'of weight 


Uhtiſe there is 'a poſfibility of theſe articles excerching the warratited 
Gutirifity; in Whith cafe the exceſs, às being ure property of the Flr, 
purchaſer; and n abſtitrence in the cafe of 


ore, "Without *66tidition of meuſtrement; for the er- 
ted, in Unit 'taſe, is the Fight of che purchaſer; ant it n fe 
veherwiſe In "the Tile uf cloth by yurds, for chere Nxewiſe the 
exteh is the right of che purchaſtr; fince yards {us has bern 
uam, 
eber apa r- 1. 
Vbferved that the metſuremeitt of the cloth by the Teſter, previous to 
che ſale, is Hot valid, alttwuph it Hou tive been done in the pre- 


ſence of the purchaſer, becauſe the meaſurement of both the ſeller and 


Puregufer is required, and hefe tertis are nt applicable to the parties 


en after the ſale takes us 80 allo, the meaſurement _ 
5 ; . % 4 


P 
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the ſeller guter the {ale is inyglicd, unleſs it he in the preſence of the ram vad f. 
purchaſer, hecauſe\ the. objeft of meaſurement is delivery, ape r 


wb 2 IR of e e roi impracticable. f „N Wy tn ; ED | 
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» 


u de al- only bold meafore the merchandiſe Hier che fale, 
8 of the 255 chaſer, à queſtion has ariſen, whether tlris be 
aer Pq, \ er it id hot peceffary that the purchaſer” mould — bred by 
alſo examine jt by 175 n "wel re Seine have ſaid that the mea- he ſeller, in 
9 of it by che ſeller only, is not fufficient, 'actording to the Sade pre. 
lain ſenſe of the, * 8 quoted. * The more approved: We * 
12 however, is that it 1s t figce by the ent of 
the ſeller the quantity 1s 4 94 and delivery Completely "ng. 
bliſhed. The tradition. before quoted Ae to the junction of two 
contrasts; as Where, for inftayce, a perfon having urchaſed,” mea- as. > Fall 


- 
= * 
00 37 


It ſuſtces, 
however, that 


ſured, and taken poſſeſſion of a thing, afterwards' r it to angther; yoo apy ” 
1. which caſe it is neceffary : that the ſecand 't urchaf er himfelf n mhea- por „obe | 


ſure it;; and the meaſurement g of the firſt Pure aſer, who ſtands j in, the Ns 
relation of Heller to him, is t Wage 4 0 9 or W 2 
ll er We ee e 
EU £199) 14h 555 * 197 Ne * W 

kr dle asg nden ofthe 1 i dete 180 
are analogous to thoſe of Youga udingl meaſwement; that is, if a perſqn, tale — 
having purchaſed and xeceivod artieles f {his nature on condition f rin wer 
their amounting to a particular aumber, Jhould afterwards, ſall them telling or 
to another. on the ſame condition, 4here, is, in that caſe; oO. __ the ſecond 

on that other to,cnumerate them on his oum account, Heceuſg ſuch purchaſer © 
articles are not · ſuſoeptihle of uſury. it is related, alſo, as an 
of Haneefe, that articles. of tale are ſimilar to. thoſe of weight, 

in regard to them the receipt of anꝝ exceſs beyond the ſtipulated num · 
der is unlawful to . r eee _— 
to wie La 0h 3 . T:41V 
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the article be 


meaſuring by 
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NY 


A ſeller may 


diſpoſe of the 


price of his 
goods with - 


out havin 
taken 4 


The parties 


are at liberty 


to make any 
ſubſequent 
addition or 
abatement, 
with reſpect 
Either to the 
goods or the 
price; | 
and ſuch ad- 
dition or a+ 
ement are 
| incorporat 
in the n 
tract, ; 
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with Fa to the article 


a bas a right to the off 
Sbafei and Zier are 
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„ Air dds of th ſeller with regurd to the price of the merchat · 
a prior to the actual receipt" of it, ſuch as gi, ſalr, hire, or bes 
queſt, is law ful, whether the price be ſtipulated in money or goodi— 
becauſe the cauſe of legality, namely, right of property, is eſtabliſhed 
in the ſeller: and the act is attended withy no unfairneſs, (ſuch as has 
been/ſhewn. tofexiſt in the caſę of ſelling. moveable property. prior to 
the receipt of it,) hecauſe the price, if expreſſed in dirms and deengre, 
1s indeterminate, and is therefore incapable. of being geſtroyed; and if 


it conſi thin elſe the fals 3 is not invalidated by a deſtruc- 
tion, fi e 15 A due from, the ſeller.—It 15 otherwiſe 


e , as't 4 ha that before receipt 


for ane 
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. after the deduction 1s hs price of the _ mug: in the * 


caſe, the ſeller poſſeſſes a right! to the original price, together with 
the inereaſe ſuperadded to it; and, in the ſerond caſe, the purchaſer 
mal merchandiſe with the (increaſe; ſupperadded. 
of opinion that ſuch increaſe is a mere act 
of favour,” and therefore cannot be incorporated in the original ſale; 
for, if ſo, it muſt neeeſfarily follow that a perſon gives his own pro- 
perty in exchange for his own property; ſince, previous to the creaſe 
of the price, the article was the property of the purchaſer in exchange 
for the original priee; and, conſequently, if the inereaſe be made in 
the price, the property of the purchaſer is given in exchange for what 
was before his property: in the ſame manner, alſo, in the ſecond caſe, 


as the price, previous to the increaſe, was the property of the ſeller, 


Ws vs 


+ 


— 983 * 


c. VIE ST A1 Le EZ 


it follows chat in increaſing the wares, he gives his own property iw 
exchange for his own property. Neither can an abatement from the 


price, by the ſellet, he incorporated with the original contract; but 
it muſt rather be conſidered as an act of Favour ;.;becaule,. prior to the 


abatement, an exchange of the merchandiſe. for the whole of the price. | 


had taken place ;;and it is, impoſſible to ſet aſide any part of the price, 
ſince in ſuch caſe it muſt follow: that a part of the merchandiſe 
had no correſpondent cn oppoſed . to, 2 and Th is. Ar 
lawful... ebe alt L-pnci 
' OBJECTION, This 8 does not Ai becauſ! 5 x6+ 
maining ſum, after the deduction of the abatement, .i is ee as * 
exchange for the whole of the merchandiſe. 
 ReeLY,—lt is impoſſible to conſider. the remainder ; as an exchange 
for the 2whole, becauſe no ne contract has taken place with regard ta 
the diminiſbed price, and the old contract relates only to the Val 
price i i ban ten TIGOSNS 
—The reaſoning. of our 3 is, | that. the buyer and. ſeller, by 


| g 1 
7 J 45 (3-7 4375 


means of. the increaſe and. abatement, do only alter the contract from 


one lawful accident to another law ful accident; and that, as the parties 
poſſeſs the power of annulling the contract, they are, 4 ſuperiari, en- 
titled to make an alteration 1 in the non-eſſential Properties of it.“ The 
caſe is therefore the ſame as if the parties ſhould annul an optional 
power, or ſtipulate one after the concluſion of the contract. — Now, 
ſince it is lawful for the parties to alter the accident of the contract by 
means of increaſe or abatement, it follows that ſuch increaſe or abate- 
ment is incorporated with the original contract; becauſe the accident 
of a thing adheres to that thing, and does not exiſt abſtractedly of itſelf. 


It is otherwiſe where a ſeller abates the whole price; for ſuch abate- 


ment could not be incorporated with the original contract, unce in 
that caſe a change would take place in regard to what is an eſſential 
Property, and not an accident of the contract.—It is alſo to be obſerved, 
that from the increaſe and abatement” being incorporated with the 


own 


original contract, it does not neceſſarily follow that a perſon gives h his 


* 


© 
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own a apts 66 eG becauſe the original 
cotitract does as it were relate to ſuch increaſe or abatement, The 
advantage of the incorporation of the increaſe and the abatement in 
the original contra is evident, in 4 caſe of frizndly- or profitable ſale ; 
for if a perſon ſell ſomething by u profitable ſale to a purchaſer who 
increaſes the price in the ſellef's favour, in that vaſe it is lawful for 
him [the fer] to charge his profit on the original nnd the increaſe 
united; as, in caſe of an abatement, om the other hand, bis profit muſt 

be charged on the reſidue after the deduction.— The advantage ariſing 
from this is fo evident in a caſe of Neffe; for the perſon Puſſeffing 
the right of Sh is entitled to the nnn r ag 
abatement in exchange for the dimimiſhed price. 
Opjzotrrion.—Since the abatethent and increaſe ate b 
Wich the original contract, it world fellow chat, in a cafe of increaſe, 
the perfon poſleſfing the right of 'Shaffa is to take the fubject ef the 
ſale at the aggregate amount of the original price, and its increaſe, 
itiſtead of taking it (as is the caſe) at the origmu/ print -aflly. 
RxrL v. In caſe of an increafe of the price, the proprietor of the 
eight of Shafa takes the ſubject of the ſale at the original price 
otily, þecauſe his right relates 'to the -original price, and it is not 


in'the power of the oF and ſeller, * any act of thei” „ 1 anni 
ſuch right. | | 


4? 


The price ; Axx increaſe of he price, after 2 deftruQion-of Girly 3 
Sd ar the poſſeſſion of the purchaſer, is not valid, (according to the Zdbr- 


the — Rdwayer,) becauſe of the wares mot haying been in a ſtate that ad- 


goods in the” Matted of the lawful oppoſition of an exchange for them. 
|» «ab On3eoTION.—lt would appear that the increaſe of the price re- 
mains in force after the deſtruction of the goods; for although.the 
s be not then id a ſtate · to admit. agy exchange being oppoſed to 
m, yet the increaſe i incorporates with the original contract, w 
Vas concluded at a time when, the goods being extant, it was lawful 
to oppoſe an addition to the exchange for them. 


RarLY. 


car. v. „ E. 
Rr If the wares had remained in d condition to admit of an 
exchange of property for chem immediately, then ſuch exchange 


might have been immediately eſtabliſhed, and referred afterwards to 


the period of forming the contract; for 2 thing is firſt eſtabliſhed- on 


the inſtant, and is chen referred to the formation of the contract 


but 3s, in the preſent inſtance, the immediate exchange of the pro- 


perty cannot be eſtabliſhed, the wares no longer exiſting, the reference 


back is ' impoſſible; and bence any increaſe of the price is evidently 
mvalid, kt is otherwiſe: with reſpe8t to an abatement of the price 


after the deſtructom of the wares, becauſe theſe, waters ivy 


tion, are in a ſtate which admits of a diminution —_ TI woos 


therefore reſerved) to ori cram of Ge, Nr pare 
'® KY 77) 
1. a perſon, bag ts 12 asg on 0 of prompt a5. A 
ment, mould aſterwards a . to receive the price at a future fixed 
period, it is law ful, beeau 


and as it is in his power, if he chuſe, to forego it Alto ether, he is 
conſequently entitled, for the converizehnce and eafe of the purchaſer, 
to take a future payment inſtead of a prompt one, 4 Her tiori.— 


If the period ſtipulated be not certain,” and” the uncertainty be very 


the price is ſolely the right of the ſeller; of 


great, (as if he ſhould: ſtipulate payment when the wind blows, for 


1rftanee,)-# 48-not lawful. If dhe period, on the contrary, be 


in a Jinal degree uncertain, (as if he ſhould: Nipylate che fad : 


been- 8 750 5 
| 


EvERY retreats in its Sitio,” 


ill 


a! the cutting of the cory, r Ae bing of it,) at is lawful, in the 
fame manner. as inthe.caſnat babe, ef which * 


to a future period, by the creditor, on the principles laid down in the een 


TY” Zar; e which means 2 


A Theſs deeds*ars confulered, by Auſimars, to be of = 
diftin& 


* 


frecaling NT CIR a _ _ ſuſpenſion. of the 7 * 
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of which is not approved. The reaſon of this is that the lending of 
money, is, in the immediate act, equivalent to a loan of any other 
ching +, and an act of benevolence (whence it is that if a perſon 
ſhould tender a loan of money to another, expreſſing his intention by 
the word Areeat,—as if he ſhould ſay, I deliver theſe ten dirms-as 
an Areeat,” —it is. valid and alſo, that no perſon Who is incapable 
oof any gratuitous ad, ſuch as an infant or a lunatic, is competent to 
this deed :)—but in the end it operates as an exchange; ſince the bor- 
rower gives to the lender an equal. ſum, but not the identical ſpeciehe 
received. In conſideration, therefore, of the immediate act, a reſpite 
is not binding upon the lender, as there can be no conſtraint in an 
act purely gratuitous; and, in conſideration of the end, the reſpite is 
not approved, for in this caſe the tranſaction would reſolve itſelf into 
a ſale of money for money, which is »/ury.—lt is otherwiſe, in the 
bequeſt of a loan for a fixed period; for if a perſon bequeath the loan of 
one thouſand dirms to another, for a year, (for inſtance,) the per- 
formance of this i 15 incumbent on the executor; nor is he entitled to 
make any demand on the legatee until the expiration of the term, 
ſince this bequeſt is of a gratuitous nature, and reſembles the me 
of the ſervices of a flave, or the uſe of a hae EMA: 0 eee 
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AitinQ.and Wer, aps * ene. is ade 
borrowed, that is, to ſpend the identical money received, and afterwards return an equal 
number of ſimilars. In the other, the intention is to enjoy the uſufru& me injuring 


the ſubſtance, which is to be ö OY ee eee ee 
+ Litefally, & @ KARZ 15, in its immediate occurrence equivalent to an ante. 
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Reis, in this keen of the LAW, be an exceſs, according Definition of „ | 
to a legal ſtandard of meaſurement or weight, in one of two Dare 5 term. „ 
neous artieles [of weight or meaſurement of capacity] oppoſed to 9 | 

each other in a contract of exchange, and in which ſuch exceſs is ſti- BY | 

pulated as an obligatory condition on one of the parties, without any 0 9 
return, —that is, without any thing being oppoſed to it. The ſale, FENG —_— 
therefore, af two loads of barley (for inſtance) i in exchange for one 2 R 1 | 
load of wheat does not conſtitute uſury, fince theſe artictes are not ' BB 


homogeneous: and, onthe other hand, the ſale. of ten yards of 4 * OY 
Herdt cloth in exchange for five. yards of Herde cloth is not 'ufary, ß, 
ſince, although theſe articles be homogeneous, try ng pope FOOT 
e g e rr e J 1 — BY | 
i ue A 8147 | 
[Vans — and eg e A er is occaſioned Uſury bers. | 
by rate e, united with ſpecies. —Shafet maintains that ufuty takes place cron pom 9 
only in things of an eulen nature, ot in money —lt is neceffary, in ln. | 
order to the operation of the illegality, that the articles be homoge- 
ncous; but an equality in point of weight or meaſurement of capacity 
annihilates the ufury.—-It is to be obferved that a ſuperiority or inferis 
 ority in the quality has no effect in the eſtabliſhment of the 8 


dit ers ad GI Ute n d M lt dh to. PIP EI e | | 
vo pl gps ane Paging by and nat to articles of longitudinal meaſures : | 
ment, wha |. cloth, .or ae ws ng: car run r 
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and hence it is lawful to ſell a quantity Pp the better oh, of any ar- 

ticle in exchange for an equal quantity of an inferior ſort. \- 
e Tux ſale, at an unequal rate, of articles of weinht's or e 
article (of ment of capacity, in exchange for homogeneous articles, is /uſurious, 
. < according to our doctors, althou gh the articles be of a deſcription 
of capacity) not eſculent, (ſuch as loam or iron, for inſtance;)—becauſe they hold 


in exchange 
for an un- that the cauſe of uſury exiſts, in articles of weight and meaſurement 


ory of the of capacity, although they be not of an eſculent nature. Shafei 
* maintains that ſuch ſale is lawful, agreeably to his tenets: with reſpect 
to uſury., Suppoſing, however, the equality of the rate, ſuch ſale is 
law ful in the opinion of all the 1 is to be obſerved that 

loam 1 is an article of meaſurement by gene and 1 iron oo oY 5 
1 I, wen” 
n Tux. «fs wy any g not ae out e. to the legal 
the quantities ſtandard, at an unequal rate, is lawful. Thus it is lawful to ſell one 
ef of handful of wheat in exchange for two handfuls; or two handfuls'in 
rey feng exchange. for four ;—and alſo, one apple in exchange for #wvs apples; 
meaſurement. becauſe, 1 in ſuch caſe, the meaſurement not having been made accord- 
ing to a legal ſtandard, it follows that a ſuperiority of mraſurement 
(which is effential to the eſtabliſhment of uſury) has not, according 
to the rules of . meaſurement, taken place. Shafei maintains that 
ſuch ſale is unlaw ful; becauſe the article is, in this inſtance, of 1 
 efculent nature, which (according to his tenets). is the efficient cauſe 
of uſury; and alfa. becauſe the equality deſtructive of uſury does not 
here exiſt. (It is to be obſerved that whatever is leſs than half of a 
Sad is conſidered equivalent to an handful, * the lay has and no 


ſtandard of meaſure beneath that. quantity. )))) 


> 


* 


It is oceaſon- WHERE the quality of being wweighable or e by geh 
— 1 and correſpondence of ſpecies: (being the cauſes of uſury) both exiſt, 5 
| Lan by of | the ſtipulation of inequality, or of a fuſpenfion of payment to a future 
by a daher. period, are both uſurious. Thus it is uſurious to ſell either ane mea- 


a 4. ture 
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ſure of wheat in exchange for #409 meaſures, or one I of 
wheat for one meaſure deliverable at a future period! If, on the con- 
trary, neither of theſe circumſtances exiſt, (as in the ſale of wheat 
for money,) it is lawful either to ſtipulate a ſuperiority of rate, or the 
payment at a future period. If, on the other hand, one of theſe cir- 


cumſtances only exiſt, (as in the ſale of wheat for barley, or the ſale 


of one ſlaue for another,) then a ſuperiority in the rate may legally 
be ſtipulated, but not a ſuſpenſion in the payment. Thus one mea” 
ſure of wheat may lawfully be ſold for two meaſures of barley; or one 
flave for two ſlaves : but it is not lawful to ſell one meaſure of wheat 
for one meaſure of barley payable at a future period ; nor one ſlave for 
another, deliverable: at a future period. Sh fei is of opinion that cor- 
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- F * 
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fion of repay. 


8 ment 


wy the 
conſideration 


and thereturn - 


be heteroge- 
Hens 


reſpondence ' of ſpecies alone does not render illegal a ſuſpenſion of _ 
delivery; becauſe where, in an exchange, a prompt delivery is oppoſed”. . 


to a future delivery, there is only a ſemblance of a'ſupetiority of rate, 


founded on the preference given to prompt payment. Now if a 


ſuperiority of rate, in reality, be not preventive of the legality of the 


fale (as in the caſe of one ſlave for two ſlaves) it follows that the 
ſemblance only of a ſuperiority is not preventive of ſuch legality, a for- 
tiori. The arguments of our doctors are, that wherever either corre- 
ſpondence of ſpecies, or the quality of being weighable or meaſurable 
exiſts, the wares are, in one ſhape, of that deſcription in which uſury 


takes place; and accordingly, a ſemblance of uſury takes place in 


them, Which is repugnant to the legality of the ſale in the fame 


manner as One The ground of this is what is written in 


10 Hadees Shireef, that . articles of different ſpecies may be ſold in 


any manner, the 10 _— een the ue be _ _ y 1 | 


to hand.“ 


— han eee of DEA or the e of N 


being weighable or meaſurable does either of them ſingly prevent the 


legality of a ſuſpenſion of delivery, it would follow that a contract of 


Hllim ſale ſtipulating an exchange of ſaffron for dirms or 'deenars, is 
invalid, as both are articles of givers ſuch a fale is valid. 
| R T 2 a 5 \ | 4 * Rurrr. 


ſale or by any other mode without reweighing it; as holds with reſpect 
to all articles of weight or meaſurement of capacity. No it being 
thus demonſtrated that the weight of ſaffron and other articles is dif- 


All articles 
ordained by 
the prophet 
to be articles 
of meaſure- 
ment, conti- 
nue ſo, not- 
withſtanding 
any altera 
tions of cuſ- 
tom 
and the ſame 
of all ordain- 
ed by bim to 
be articles of 
weight. 


ſubjed of ſale; and therefore do not become definite by ſpecification, 


A. | Book XVL ; 

ReyLy.—The contract is lawful, notwithſtanding ſaffron and 
deenars be both articles of weight, becauſe they do not agree in 
the guality of the weight, as ſaffron is weighed by Mans, and being a 
ſubject of /ale only, is therefore definite by ſpecification; whereas 
dirms and deenars are weighed by flones, being only price and not a 


In the ſame manner, alſo, if a perſon ſhould fell ſaffron to another for 
one hundred dirms, ready money, that other may lawfully employ the 
ſaid dirms either in purchaſe or in any other mode without reweigh- 
ing them :—whereas, if a perſon ſell ſaffron, on condition of its being 
two Maus, the purchaſer is not afterwards at liberty to diſpoſe of it by 


ferent from the weight of dirms and deenart, in appearance, ſubſtance, 
and effect, it follows that they do not unite a: any circumſtance with 


reſpect to the quality of the weight; and conſequently, that the 


ſemblance of uſury, in this caſe, is only an anne of a 8 
which 1 is not e 


Evxar 1 in which the uſuriouſneſs of an "arch has been 
eſtabliſhed by the prophet on the ground: of meaſurement of capacity, 
(ſuch as wheat, barley, dates, and ſalt,) is fot ever to be conſidered as 
of that nature, although mankind ſhould forſake this mode of eſtima- 
tion; and in the ſame manner, every thing in which the uſuriouſneſs 
of the exceſs has been eſtabliſhed by the prophet on the ground of weight, 
continues for ever to be conſidered as an article of weight, like golla or 


fibver; becauſe the cuſtom of mankind, which regulates the mode of 


meaſurement, is of inferior force to the declaration of the prophet ; 


| and a ſuperior cannot yield to an inferior. (Aboo Yooſaf is of opinion that 


in all things practice or cuſtom ought to prevail, although in oppo» 


ſition to the ordinance of the prophet ; for the ordinance of the pro- 


982 was 3 on bbs e and ee ot his own time: in 
- CARERS; 


Tt, 
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ordinances, therefore, the prevalent culioins ee mid icnd are to 
be regarded; and as theſe are liable to alter, they muſt be attended 
to, rather than the /erzer of an ordinance:) If, therefore, a perſon. 
ſhould ſell wheat in exchange for an equal quantity, by weight, or gold 
in exchange for an equal quantity, by a meaſurement of capacity, 
neither of theſe ſales Would be lawful; (according to Haneefa' and 
Mohammed,) although theſe modes of weighing wheat and 
gold ſhould become NS oy the culo wr rye e 


WAATEv XX is referred to Rath; is see as an artiele of All artictes | 
weight. This the compiler of the Hediya explains to mean that pro * 8 
n is ſold by the Awkiyar® muſt be conſidered as an article of on "ghd 
weight; for an Aw#iyat is a fixed ſtandard of weight in oppoſition . 
al other meaſures of capacity, as none elſe are ſtandards of weight. aal. f 
Now as every thing ſold by the Awkiyat comes under the deſcrip- 
tion of an article of weight, it follows that if this thing be ſold by the 
meaſurement of any other veſſel not of a fixed ſtandard of weight, op- 
poſed to a fimilar veſſel, ſuch ſale is unlawful, becauſe of the proba - 
bility of a diſparity of weight, notwithſtanding the equality in point 
of meaſurement of capacity; for this, in fact, is the fame as if one 
perſon ſhould ſell one article of weight in exchange for ava, of _ | 


ſame n and N the nn by be. 


Ir is to be obſerved that a Sf fate) means the file of price in Now: can”. 
exchange for price; and price implies dirms and deenars. In this £1. cm—_ 
mode of ſale it is a neceſſary condition that the interchange of pro- 
perties take place at the meeting, becauſe the prophet has ordained 
the ſale of filver in exchange for ſilver, from hand to hand,—as ſhall 


be explained at large in treating of Sillins ſales : dut in every other ar- 
cle, JO DCE aa aL Hon ny Lens ene e 


[4 | 
e ee u, ee a, (See vel. * 10 | 
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wheat in N for wheat, for inſtance, ) the interchange upon 
the ſpot is not a condition, it being only required that the article be 
Specific. Shafei maintains that in the ſale of wheat for wheat mu- 
tual ſeizin is a condition, becauſe of the ordinance of the prophet, 
« Fell it from hand 10 band; and alſo becauſe, if one party ſhould 
make ſeizin, and not the other, it follows that an appearance of uſury 
takes place, inaſmuch as prompt payment is ſuperior to future pay- 
ment. Our doctors argue that wheat, as being a determinate ſubject 
of ſale, does not, like cloth, ſtand in need of ſeizin, ſince the object of 
the. contract is the attainment of a power over the article, which is 
fully eſtabliſhed by its being determinate, It is otherwiſe with re- 
ſpeck to Sic, ſales, for there the ſeizin is made a condition in order that 
the price and ſubje& of the ſale may be rendered determinate, which 
is only to be effected by means of ſeizin. With reſpe& to the ordi- 
nance of the prophet, enjoining the ſale from hand to hand, Obidah 
Bin, Samat, has explained it to mean the fale of one determinate thing 
in exchange for another. Beſides, on the poſtponement of the ſeiin, 
no loſs is reckoned to reſult, in the opinion of mankind:— contrary to 
Where a prompt and future payment is ſtipulated; becauſe the latter 
in the > at of mankind's iS a detriment. | bin br 


Similars | Tux ſale of one egg Ps for "JP eggs, from hand to hand, 
8 is lawful; and the ſame with reſpect to dates and walnuts; becauſe 
ot 8 theſe articles are neither ſubject to meaſurement of capacity or weight, 
uſury. with regard to which only uſury relates. Shafe3, in this caſe, differs 
from our doctors; becauſe uſury, according to his opinion, reites to 
articles FA an n eyture, of which kind theſe are. 1 als) 


, 


pen ops Tux fale of one ſpecific Faloos , in alata for two other ſpe- | 
2 8 cific Faloos, is valid, according to Haneefa. Mohammed maintains it 
they ge to be unlawful; tent as the fitneſs. to conſtitute price is eſtabliſhed 
tiCies o 


! 


| ® A copper ein, (See Vol. n. «es 1 8 * 
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in Faloos; with the ente of mankind, it cannot be öl by any 


agreement of a ſeller and purchaſer counter thereto; and as the fitneſs 


to conſtitute price ſtill continues, tlie Faloor cannot be rendered de- 


terminate by means of a ſtipulation to that effect in the contract. The 


caſe, therefore, becomes the ſame as if a perſon ſhould ſell one un- | 


determinate Fa/oos in exchange for twoundeterminate;—or, as ifa perſon 
ſhould ſell one dirm in exchange for two. The reaſoning of the 
two diſciples is that this fitneſs to conſtitute price in Falbot cannot 
ſubſiſt with relation to a buyer and ſeller, unleſs by their mutual agree- 
ment to that effect“; and, conſequently," where they agree to the 
contrary, the fitneſs to repreſent price is, with reſpect to them, null; 


tive of price}. operate as an argument with reſpe& to them, fince in 
this matter others have no power over them. Hence it follows that, 


Talos may be identified by their ſpecifications (| n 


ay by the agreement of the parties, the Faloos will of conſequence 
revert to their primary nature, namely weight, (for the Faloos was 
originally a werght.)—lIt would therefore follow that the ſale. of one 
Falcos for two Falhos is not valid, although the fitneſs to conſtitute 
price be done away by the agreement. of the contracting parties. 

RRPLVY.— The Faloos do not reyert to their original nature, be- 
cauſe, by the agreement of mankind, they are conſidered as articles 
df tale, and this agreement remains. in force. Hence they ſtand in 
tne ſame predicament as walnuts, or other articles of tale, and the 
unequal fale of them is of conſequence in the ſame manner lawful— 
lt is otherwiſe with reſpe& to dirms and deonars, becauſe theſe na- 
lurally conſtitute price.— It is alſo otherwiſe with reſpect to the ſale 
of one undeterminabe Falbos in exchange for two- nodetgentingty Fe- 


> 
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nor can the general conſent of others, to admit Faloos as a repreſenta- 


is the fitneſs to conſtitute price is, with reſpoRt to them, null, . | 


OsJzcTION.—Upon' the fitneſs” to e . beisg done 


* ** 
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ko It is alſo otherwiſe where the ſtipulation. of one of the parties relates to 


Flour or meal 
cannot be ſold 
for wheat. 
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Joos; for this. 3s, in fact, a ſtipulation of future. payment and future 
delivery, a ſpecies of ſale which has been forbidden by the prophet, 


undeterminate Falcos, for this is equivalent to a. poſtponement of 
payment, and ſuch Saves is {angered ahm bas * 
neity alone. TS | | 


i Tus ſale Ching in ee £2 I what 5 . is 
unlawful, becauſe wheat, and the meal and flour of it, are all of one 


ſpecies.—It is impoſſible, moteover, to aſcertain the equality between 


thoſe articles by meaſurement, ſince flour and meal are of a clofe and 
compact nature, and wheat is not. Hence this kind of ſale is effenti- 
ally invalid, apr digi Free eg en the * 


4 


Ne ati d 00 1 


of meal is a culinary preparation, mixed up with' water or oil;-—But 


for as it is not lawful to fell flour in exchange for parched wheat, ot 


what remains after ſifting off the fine flour. 


. "i Gale of flour in cackange for Gow is va E 
tities be equal by meaſurement, becauſe the 3 of l 
Tr e Lot WY 36 17 | 


THe file of flour i in extthinjs Be: meal w is de weld n 
Haneefa, in any mode; neither at an equal, nor at an 


meal in exchange for raw wheat, ſo alſo it is not law ful to ſell either 
of thoſe articles for the other, becauſe of their homogeneity. —Ac- 
eording to the two diſeiples the fate in queſtion is awful; becaufe i 
flour and meal are of different ſpecies, in as much as the abjet? to be 
derived from each is different ; for the! object of flour is real, and that 


the anſwer to this is that the origina! object of both is the ſame, 
namely, Mod; which 18 not W tun ll 


Aab. Saveek. A er of cor ea year ce Bom hee een 
4 


if! 


f 


Cnay. vu. 


fame- ſpecies, and likewiſe wheat affected by vermin and wheat that 


fleſh. The fale in queſtion, therefore, reſembles a ſale of ſeſame ſeed 
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of it, ſince rab wheat ant payched F n een abel ad of the | 


is whole and preſerved GOTTEN in e ee ebe 


| theſe kinds be different. 


Tas flour geh in exchange for a benz animal is lawful, l The ſale of 
ing to Heneefa and Aboo 1 voſof.. Mohammed is of opinion that the fale 1 9 929 
of fleſh in exchange for a hving animal of the ſame ſpecies is unlawful, i A, _ 
unleſs the quantity of the dead fleſh exceed that of the living fleſh; in 
order that the exceſs may be oppoſed in exchange to the other parts of 
the living animal, indeperidant of fleſh ; and the remaining part of the 
ſlain fleſh remain oppoſed in an equal degree to the living fleſh; be- 
cauſe otherwiſe uſury muſt neceſſarily take place, ſince; if the quan- 
tities of fleſh were exactly equal, it muſt neceſſarily follow that the 
other parts of the living animal had no exchange oppoſed to them 
or if, the quantities of fleſh being equal, a deduction be made from 
the dead fleſn, in oppoſition to the other parts of the living animal, it 
would neceflarily create an inequality in the exchange of fleſh ar 


in exchange for ſeſame oil, which is unlawful. The arguments of 
the two diſciples in ſupport” of their opinion is, that the caſe in queſ- 
tion is in fact the ſale of an article of weight for what is wor an article 
of weight; ſince it is not cuſtomary to weigh living animals, it being 
indeed impraQticable to aſcertain their weight, as they are not at all 
times of equal weight, an animal being lighter when hungry, and 
heavier when filled with food. It is otherwiſe with oil-ſeeds, as 
by weighing thoſe may at once be aſcertained the 2 of oil con- 
tained in ent when MR from Ps diegs'or an * 


Ro 


Tur cle of freth dates! in exchange for dried ones is lawful, aC- nor the file of 


cording to Haneefa. The two diſciples hold a different opinion, be- 42 2 * 


cauſe: of a tradition, in which. it is mentioned that a perſon having 


interrogated the prophet ** _— Sed of ſuch fale, the pro- 


- VoL. II. 5 phet, 


* 
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phet, in return, deſired to know whether freſh dates did not dz 
miniſh in drying ?—and upon that perſon anſwering in the affirma- 
tive, he declared that, ſuch being the caſe, the ſale of freſh dates in 
exchange for dry ones was not lawful. The arguments of Haneefa 
in ſupport of his opinion are twofold :—x1RsT, the word Tammir, ex- 
preſſive of dry dates, is alſo applicable to fre/b dates, becauſe there is 
a tradition that a perſon brought ſome freſh dates from Kheebir to the 
prophet, who,. on their being preſented to him, inquited if all the 
Tammir of Kheebir were of that kind? and as freſh and dry dates are 
from this circumſtance held to be of the ſame kind, it follows that the 

ſale of the one in exchange for the other, on condition. of an equality 
in the rate, is lawful, fince the prophet has ſaid, ©* Sell TAMA in 
«6 exchange for TAMulRs, at an equal rate. —SECONDLY, if it be 
not admitted that freſh dates fall under the appellation of Tammer, {till 
the fale is lawful, becauſe of another ſaying of the prophet, « When - 
ru things are of different ſpecies, then let them be ſold in whatever 
manner the parties pleaſe.” In regard to the ſaying quoted by the 
two diſciples, it reſts entirely on the authority of Zeyd Ibn Abbas, 
which is conſidered weak among the traditioniſts.—lt is to be ob- 
' ſerved that the ſame diſagreement ſubſiſts with 'reſpe& to the fale of 
dried and freſh grapes, founded on the ſame arguments as thoſe already 
cited. Some have aſſerted that the ſale of dried: grapes in exchange 
for freſh is unlawful, according to all our doors, grounding this 
aſſertion on the analogy which ſubſiſts between this caſe and that of 
parched and raw wheat, the ſale of which in e bop re other 
18 winni, Geclared, to. be invalid. Ire. 


Tas fale of freth, hates} in exchings. for freſh r= ah at an x equi 
rate in point of meaſurement of e is lawful, in the 9 of 
all our doctors “. | 1 | | 


ue remainder of this caſe, which is of conſiderable length, FIN ans 
- ſucceeding caſe, has been omitted in the tranſlation, becauſe the diſputations contained in 
Wm 


THE 


THE fale of olives in n for oi of clives. is — ex- Tbe fle e 


manufac- = 


cepting when the actual oil is greater in quantity than the oil con- tured produce 
tained within the olives, in which caſe the exceſs being oppoſed to if anche 


in exchange 


the dregs that will neceflarily remain after the expreſſion of the oil, for a ſimilar 


prevents the eſtabliſhment of uſury. —The law is the fame with re- wn wee un- 
ſpect to the ſale of walnuts for the oil of walnuts, of ſeſame ſeeds for ae be 


the oil of ſeſame, of milk for butter, or of the juice of the grape ot quantity. 
dates in exchange for grapes or dates. With reſpe& to the ſale of ; 
cotton in exchange for the thread of it there is a difference of opinion. 25 7 


The ſale of cotton, however, in exchange for callico is ee 
e 7 


IT is lawful to ſell one ſpecies of fleth, in any manner, in ex One {| 
change for another ſpecies of fleſh, (ſuch as the fleſh of a cow for that 2 2 may 
of a camel or a goat.) It is to be obſerved that the fleth of a cow and 8 
of a buffalo are of the ſame een, as is alſo the fleſh of a r and 


that of a goat. 


* \ : 1 


| Tas milk of a cow and of a goat are of different kinds, 404 FER 8 > 


therefore be lawfully ſold in exchange for each other at unequal rates. . — ** | 


lt is related, as an opinion of Shafer,” that theſe are of the ſame kind, 2 5 


becauſe the object to be derived from each is the fame. But our doc- tity of milk 


tors argue that the fleſh of theſe animals is evidently of a different -f =;- | 


kind, fince it would not be lawful for a perſon, on whom the gift of coy wreck 5 


cow in alms was enjoined, to ſubſtitute a goat in lieu of a cow, uſury. 
if it prove defective; the milk of theſe animals, therefore, differs 
in point of ſpecies i in the ſame manner as their fleſh._ It is to be ob- 
ſerved that the vinegar of dates is of a different kind from the vinegar 
of grapes, becauſe of the difference of their originals. So alſo, the wool 
of a ſheep is of a different kind from that of a goat, becauſe they anſwer 


different r 
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Bread may 
be ſold for 
flour at an 
unequal rate. 


lated to take place at a future period. According to Hantefa; the bor 


Uſury cannot 
take place 
between a 
maſter and 
his ſlave, 


unleſs the 
ſlave be an 
inſolvent Ma- 
n;; 


either as an article of tale or of weight, and conſequently i is of a dif 


workmanſhip of the baker. According to Mohammed it is abſolutely | 


4 may exiſt in their dealings. 
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II is fawful to fell bread made of wheat in exchange for wheat, or 
the flour of wheat, at an unequal weight, becauſe bread is conſidered: 


ferent kind from wheat or flour, which are ſubje& to meaſurement or 
capacity,—lt is related as an opinion of Haneefa, that ſuch ſale is ut. 


terly invalid; but decrees paſs according to the firſt adjudication, aud 
this, whether the delivery of either the wheat or the bread be ſtipu- 


rowing of | bread-is utterly unlawful, —that is, whether it be confi. 
dered as an article of tale or weight, —becauſe there is great/difference 
with reſpect to cakes of bread, either in reſpect to themſelves, or the 


legal ; that is, whether the bread be conſidered as an article of talę or 
weight. According to Abao Yoo/af it is lawful, if conſidered as an ar- 


ticle of weight; but not if conſidered as an article of tale, becauſe of 


the difference of the waeen | 


Usvx v cannot take place between a maſter and his ſlave, Becauſe 
whatever is in the poſſeſſion of the ſlave is the property of the maſter, 
ſo that no fale can poſſibly take place between. them, and hence the 
impoſſibility of uſury.—This proceeds upon a ſuppoſition of the ſlave 
being previleged and free from debt; for in the caſe of a privileged 
ſlave who is inſolvent, uſury .may take place between him and his 
maſter, according to Haneefe, becauſe (agreeably to his tenets) the 
poſſeſſions of ſuch ſlave do not belong to the maſter ;—and according to 
the two diſciples, becauſe although (agreeably to their tenets) the 
poſſeſſions of ſuch ſlave be the property of his maſter, ſtill as the 
claims of the creditors are connected with them, the ſlave ſtands in 
the ſame relation to his maſter as a ſtranger, and conſequently uſury 


Usury not take place 1 a Muſulman and a hoſtile in- 
2 
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fidel, in a hoſtile 1 is contrary to the opinion of es 7 hoftle . 

 Yooſaf and Safe, who conceive:an analogy between the caſe in queſ- country. = 

tion and that of a protected ulien within the Maſſulman territory. The ; 

arguments of our doors upon this point are twofold. FrxsT, the 

prophet has ſaid, ** There is ud uſury between a MUSSULMAN and a 

« hoſtile” infidel, in à foreign land.” —SxcownDLy, the property of a 

hoſtile infidel being free to the Muſſſulmans, it follows that it is lawful: 

to take it by whatever mode may be poſſible, provided there be no 

 #ceit uſed. It is otherwiſe witli reſpect to a protected alien, as his AN taks 
place between 


property is not of a neutral nature, but ſacred, becauſe. of the protec- a protefted 
tion that has been afforded ys Ir | rr rods 


e HA P. IK 
Ot Rights and Appendagers 


Tun rights. « of a {ale are things effentially neceſſary to the uſe of the Deknition of 
ſubje& of the ſale, ſuch as, in the purchaſe of a houſe, the right of right 4 
paſſing through the. road that leads to it; or, in the purchaſe of a connefed 


well, the right of drawing water from it — Appendages imply thin _ with. /ale. 
from which an advantage is derived, but in a ſubordinate degree, ed 
as a cOOk=rOOM,: or a drain. War | 


Ir a perſon purchaſe a Manzil above which there is another Man Difference of 
21/, he is not entitled to the upper Manxil, unleſs he have ſtipulated _ fd 


the urch of the Manzil „with all 10 rights, and all its ROE £5 reſpect 
4 | . 66 ages,” of 


5 8 A 1. . 2 Rook XVI; 
a Div, and a © ages,” —or, „ with every thing great and 9 it, in it, or 
i; 9 of it.“ If, on the other hand, a perſan purchaſe a Bait above 
which there is another Bait, with a ſtipulation of all its rights, ſtill 
he is not entitled to the upper Bait. But if a perſon purchaſe a Da- 
(that is, a. ſerai) with its encloſure, he is entitled to the upper ſtories 
and the offices; becauſe the term Dar ſignifies a place comprehended 
within an encloſure, which is conſidered as the original ſubje&, and: 
of which the upper ſtory is a dependant part. Bait, on the contrary, ; 
ſimply fignifies any place of reſidence; and. as the upper ſtory of a. 
houfe is of this nature as well as the under, it cannot be in- 
cluded in the purchaſe of a Bait, unleſs by an expreſs ſpecifica- 
tion, ſince a thing cannot be a dependant of its fellow. A Manzil, 
on the other hand, is a mean; that is, it is greater than a Bait, 
and ſmaller than a Dar; — for although it comprehends every 
thing neceſſary to a dwelling- place, Nil! it is deficient in having no 
place for cattle: a Manzil, therefore, is in one reſpect ſimilar to a 
Dar, and in another reſpect ſimilar to a Bait; and hence, from its 
ſimilarity to a Dar, the upper houſe is iucluded in virtue of its being a 
ſubordinate part, whenever a ſpecification of the rights is made; and, 
from its ſimilarity to a Bait, the upper houſe is not included in the 
ale, unleſs a ſpecification of the rights be made. Some have ſaid that, 
in the practice of the preſent age, the upper houſe is neceffarily m- 
cluded in all the above caſes; becauſe a Bait (which means a 
houſe in the FR fan language) does neceſſarily include the upper 
PI ſtory. 


A porch over A PORCH over à road, of which the beats in anew are laid 
ST upon a Dar [or houſe] which is the ſubje& of a ſale, and in the other 


date 15.99 end upon the oppoſite houſe, or upon a pillar, is not included in the 


the fale of it, fale of the houſe, unleſs a ſpecification of rights be made in the fale; 
expreſaly ſpe- becauſe the porch covering the road is held to be of the ſame nature as 
cited. a road, —The two diſciples have obſerved that if the ſaid porch: 

ſhould form the entrance into the houſe, it is then virtually included 


in the ſale. 


Ir 
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Ir a perſon purchaſe a room [ Bait] in a houſe ¶ Dar] or dwelling- 
place [Manzil,] he is not entitled to the uſe of the road, unleſs he 
have ſtipulated the rights and appendages, or tlie great and ſinall be- 
longing to it.—In the fame manner, in the fale of land, a well or 
drain is not included, unleſs by a ſpecification of the rights or ap- 
pendages; becauſe they are not confidered as a part of the ground, 
but as a dependant on it.—It is otherwiſe with reſpect to a leaſe, for 


{hat virtually includes the well and road without any ſpecification, 
becaufe the object of a leaſe is an uſufruct, which is not to be obtained 


$93 
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contract. 


but by the uſe of the road and well; and it is not a cuſtom amongſt 


farmers to rent a road or a well. But the object of a ſale may be 


anſwered. without the neceſſity of including the road or well, ſince it 


is cuſtomary, amongſt purchaſers, to fell and trade with the ſubjects 


of their purchaſe, and to diſpoſe of them into the hands of another; 
whence an advantage is derived from the. tranſaction, ne. the 


nn or other appendage being included. 


CHAP: X. 


Of Claim of Right. (preferred by other to the 
end of a Og + 


WSLE A * J 


Is a female flave, Ra ſold, . a chill whilſt in the pur- , fe 
chaſer's poſſeſſion, and another perſon afterwards. eſtabliſh, by wit- * — 


neſſes, that ſhe was originally his property, and had not belonged 10 — 
in the pur- 


the ſeller, ſuch perſon is entitled to the ſetnale ſlave, and alſo to the 


child. 


* 
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chaſer + pol: child.—If, however, the proof be eſtabliſhed- by the acknowledgment 
gether wick Of the purchaſer, the claimant is in this caſe entitled to the female 
proper ef flave only, unleſs he alſo ſpecifically include the child in the claim, 
the claimant, in which caſe the acknowledgment of the purchaſer entitles him to 
CO —4 both. The diſtinction between a caſe of evidence and a Caſe of ag. 
bie knowledgment is, that teſtimony is abſolute proof, being adapted for 
but if the the &lucidation of the fact. By evidence, therefore, it is manifeſted 
ported by th that the ſlave, belonged to the claimant ab- 79710, that is to ſay, from a 
2 time prior to the purchaſe of her; and as, at that period, the child 


„ 19 was a dependant part of her, (ſince it had not iſſued from the womb,) 
perty. it follows that the claimant has a right to it as well as the mother. 
Acknowledgment, on the contrary, is dgſectiue proof, ance it eſtabliſhes 
the right of property of the thing claimed in the claimant, purely 
from the neceſſity of verifying acknowledgment ; becauſe an acknow- 
ledgment is a declaration; and if the eſtabliſhment of the right of pro- 
perty did not in any degree take place, the declaration muſt of courſe 
be falſe. Now this conſequence may be prevented by the eſtabliſh- 
ment of the right of property at the time of the acknowledgment; 
and the child, at that period, not being a dependant part, as having 
iſſued from the womb, is therefore not included in the property of 
the claimant. Some have ſaid that, in caſe of the eſtabliſhment by 
teſtimony, when the Kdzee iſſues his decree for the 'claimant to take 
the ſlave, the child, from its dependance, is virtually included; and 
that there is no neceſſity for a ſpecification of it in the decree. Others, 
again, have faid that the ſpecification of the child is an abſolutely ne- 
ceſſary condition, of which the adjudication in ſeveral analogous caſes 
is a clear proof. Thus Mehammed has declared that where the Kizer 
decrees the original to any perſon, without having any knowledge of 
the ſubordinate parts, ſuch ſubordinate parts are not comprehended 1 in 
the decree, Where, alſo, in a caſe oft a claim of right to a female 
flave, purchaſed by another, the Kilzee decrees the ſlave to the claim- 
ant, and it ſo e that dhe child be Has brought forth is in a7 
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hands of ſome other perſon. than the e 110 child i nat com- 
ane a e nv lam, in | 
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witnefles that he is Goon; e 3 at the" time of con- 
cluding the contract, he had ſaid to the purchaſer «© purchaſe me, 


for I am a ſlave, and the ſeller be preſent, or abſent at a place 


that is known, the purchaſer is entitled to recover the price from him: 
but if the ſeller be abſent, and the place of his ſojournment unknown, 


the purchaſer is in that caſe entitled to take the price from the ſlave, 
who is to recover the ſame from the ſeller whenever it may be in his 
power. —If, on the contrary, a perſon accept of a ſlave i in Pawn, on 


the ground of the ſlave ſaying to him, ** accept of me in pawn, for 


« am a flave,” and it afterwards appear that he is free, the pawnee 
is not in that caſe at liberty to take payment from the ſlave of the 
ſum due to him, whether the pawner be abſent or preſent, but muſt 
at all events ſeek it from the pawner. Aboo' Tooſaf holds that the fame 
rule alſo obtains in the caſe of ſale, —that 1 is, that the purchaſer has no 
right, under any circumſtances, to an indemnification from the flave, 
becauſe he has no right to take the price from any but the ſeller, or 


his ſecurity, —and the ſlave is neither of theſe, but merely a lar, 
which does not ſuperinduce reſponſibility.— The argument of the two 
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eller. 


diſciples is that, in the caſe in queſtion, the purchaſer engaged in the 


contract on the ſole ground of confiding in the flave's declaration, 
*« purchaſe me, for I am a ſlave; and hence it follows, that where 
a ſlave has been guilty. of a deceit, he is liable for the price, in caſe 
the recovery from the ſeller be impracticable, in order that the injury 
occaſioned by his deceit may be removed from the purchaſer. The 


recovery from the ſeller, however, is impracticable only in caſe of his 
being abſent at a place which is not known. As, moreover, ſale is a 
contract of exchange, it is poſſible to render the director of it ref pon- 
ible for the conſideration, (namely, the price,) when the ſubje& is 


loſt or deſtroyed to the purchaſer, this being what a contract of ſale 
requires. 


Vor. II. Ttt 


creditors have a right to receive payment of their debts from the 


caſe, according to the tenets of Hancefa, is erroneous.— But, in reply 
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requires. It is otherwiſe with reſpect to paten, as that is not a 


contract of exchange, but merely a contract of ſecurity for the receipt. 


of the ſubſtance of the pawnee's right ; for which reaſon. it is lawful 
to give a pawn as ſecutity for the price, in a Sie ſale, or for the 
goods, in a Sillim fale, although an wot with reſpect to either of 
theſe be unlawful: in other words, if a pledge ſhould be deſtroyed 


whilſt in the poſſeſſion of the pawnee, the pawnee is in that caſe held 
to have received the ſubſtance of his right whereas, if a contract of 


pawn were in the, nature of a contract of exchange, it would: fol- 
low that in theſe caſes an exchange for the price in a Sirf fale, or for 
the goods in a Slim fale, had been made previous to the ſeizin, and 


this is unlawful. The perſon, therefore, who directs others to enter 


into a contract of pawn cannot be rendered reſponſible for the debt 
to which the. pawn is oppoſed. Analogous to this is a caſe where 
the maſter of a ſlave fays to merchants, ** trade with this ſlave 
of mine, for I have privileged him to trade; and the merchants 
having traded with him accordingly, it becomes afterwards known 
that the ſaid ſlave is the property of another ; for in this caſe the 


maſter.— It is to be obſerved that the difficulty, in this caſe; ariſes 
from the tenets of Haneefa; for, according to him, a claim is a ne- 
ceſſary condition for the eſtabliſhment of freedom; and here a claim is 
out of the queſtion, ſince, if the flave, after the acknowledgment of 


his ſlavery, ſhould aſſert a claim to his freedom, he would be guilty 


of prevarication ; and prevarication is deſtructive of the validity of 2 
claim. It is therefore impoſſible that, after his own declaration, his 
freedom ſhould be made apparent; and hence the ſtatement of this 


to this objection, ſome have obſerved that the proper ſtatement of this 
caſe is, that a perſon. purchaſes a ſlave at a time when the flave him- 
ſelf faid . purchaſe me, for I am a flave,” and it afterwards appears 
that the perſon ſo purchaſed was originally free; for this ſtatement is 
ſtrictly agrecable to the tenets of Haneefa, ſince (according to TS 

c 
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the claim of freedom is required as à condition only in the caſe 
of a freednax, and not in that of a perſon | b-iginally Free. —Others 
again maintain that the claim of freedom, in hit ſtatetnent of the cafe 
alſo, is a neoeſſary condition; and that the prevarication ſo occaſioned 
is not deſtructive of the validity of the claim; for generation is a con- 
cealed circumſtance; and the perſon not knowing that his mother was 
free at the time of his generation; he on that account declared himſelf 
a ſlave; but afterwards, attaining a knowledge of his mother's free- 
dom at that period, he therefore claims his: freedom.—If it be thus 
ſtated, that, a perſon having purchaſed a ſlave, it afterwards appears 
that the perſon ſo purchaſed was free, as having been emancipated by 
bis maſter, ſuch ſtatement is correct, as it does not involve prevarica- 
tion, ſince the maſter is empowered to emancipate his ſlave.— This 
caſe is therefore, in fact, the ſame as if a woman ſhould purchaſe her 
divorce from her huſband, and ſhould afterwards eſtabliſh, by wit- 
neſſes, that previous to ſuch bargain he had divorced her three times; 
or, as if a Mo&4tib ſhould eſtabliſh, by witneſſes, that, previous to 
the contract of Kirdbat, his maſter had emancipated him ;—for in both 
theſe caſes the claim and the evidences are admitted, notwithſtanding 
the prevarication; and fo alſo in the preceding caſe. The ground of 
this is that the maſter being competent to omaneipate his ſlave, he may 
have done it during his abſence, and the flave may afterwards have 
ebnen hs nere 0p ity omg 66h map dg and | 
on this 3 the neee is e 155 to * an 1g 
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then compound his claim with the poſſeſſor of the houſe for an hundred moveablepro- 
dir ms, and a third-perſon afterwards prove a right to the hole of the — 1 


houſe excepting the quantity of a cubit, for inſtance, in that caſe the in eſpe 
pofſeſſor of the houſe has no right to any reſtitution from the perſon 
with whom he entered into the compolition; becauſe that perſon, 
having before. made an indefinite claim without explaining the extent 
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-of it; may note lawfully declare i it to have been the quantity excepted 


buy the third perſon.— If, on the other hand, a perſon, having claimed 


A fale con- 
trated with- 
out authori 
may be diſ- 
ſolved by the 


proprietor of 
the ſubject. 


tionate to the amount of the ſecond claim. —lIt is to be obſerved 


the whole of a houſe, ſhould then compound with the poſſeſſor for an 
hundred dirms, and another perſon ſhould afterwards lay claim to part 


of the houſe, in that caſe the poſſeſſor of the houſe is entitled to a 
reſtitution of a part of the ſum he had paid in compoſitiori; propor- 


that a compoſition of an undefined right for defined property is 
lawful, becauſe the annulment of an undefined near cannot cas 


| contention. - 


SECTION. | 
5 


Y FAz0OLEE Bux, « or the Sale of the Property 7 anther without 
85 Co: 


nl perſon ſell the property of ator without his order, the 


contract is complete, but it remains with the proprietor either to 
confirm or diflolve the fale as he pleaſes. Shafe? is of opinion that 


the contract, in this caſe, is not complete 3 becauſe it has not iſſued 
from a lawful authority; for that is conſtituted only by property of 


. permiſſion, neither of which exiſt in this caſe. The arguments of our 


doctors are, that ſuch a ſale is a tranſaction of transfer, performed by 


a competent perſon with reſpect to a fit ſubject: it is therefore indif- 
penſable that the contract be regarded as complete; for, beſides that 


there is no injury in this to the proprietor, (as he has the power of 


| diflolving it,) it is attended with a great advantage to him, inaſmucb 
as it frees him from the trouble of ſeeking for a purchaſer, ſettling the 

price with him, and other matters. Moreover, it is attended with 
| 1 5 
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an advantage to the ſeller, whoſe word it preſerves ſacred, and to the 


purchaſer, to whom it confirms a bargain, with which, as having 
voluntarily concluded it, he may be fuppoſed to be pleaſed. —[n order, 
therefore, to obtain theſe advantages, a legal power is eſtabliſhed in 


the ſeller of another's property, more eſpecially as the conſent of that 
other has been given by implication, ſince a wiſe man naturally affents 


to a deed attended with advantage to himſelf,—It is to be obſerved 
that it is requiſite that the proprietor give his conſent on the condition 
of the ſubje& of the ſale, and the buyer and ſeller being extant ;. be- 
cauſe, as his aſſent is a deed relative to the contract, it is neceſſary, of 
conſequence, when he gives it, that the contract be in exiſtence; 
and the exiſtence of the contract depends on {os exiſtence of the We. 
and of the e of the ſale . 


| Warn the proprietor of an article, in a Fazoolee fale, gives his aſ- 
ſent to it, the price becomes his property, and remains in the hands 
of the Fazoolee ſeller as a depoſit, in the ſame manner as if he had been 
an agent for ſale; becauſe the alſent 18 ine to a e ap- 
. of Wr. | 


Ir is in the power of the Rane or 3 who ſells the pro- 


If aſſented to, 
the price is 


the property 


.of the pro- 


prietor, and 
a depoſit wi 
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ſeller ; 


perty of another without authority, to 1 the contract without 40 


having obtained the conſent of the proprietor. It is other wiſe in the 


caſe of a marriage contracted by a Fazoalee,, as that cannot be diſ- 


ſolved without the conſent of the perſon on whoſe account he con- 
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| 


without his 
CONCUTTENCE:; 
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Iz 1 is to be obſerved that 10 WISER of the parties, =_ of the N 


ſubject of the ſale, is ſufficient towards the conſent of the proprietor 
only in caſe of the price being in maney; for, if it be ſtipulated in goods, 
then the exiſtence of the price alſo is a neceſſary condition.—In this 


caſe, however, the conſent of the proprietor is not an aſſent to the 


contract of ſale, (becauſe fs ſale ; Þ in this inſtance, a ſort of pur- 
W . 


sio 


If the pro- 
prietor die, 
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ject be not 


ſpecified, the 
ſale is invalid. 
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pation, by 
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valid. 


T, is 


chaſe, and a Fatoole purchaſe does not reſt upon the aſſent of the 
perſon on whoſe account the Fazoolee made the purchaſe, inafinuch 


ſubject of the ſale, payable in a ſimilar, Wimme 
e ce e eee 2.4 | Len 


ject of the ſale at the period of aſſent. 
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as the purchaſe is conſidered in law to have been made for bümſelf,) 


but merely an aſſent to the Fazeolee purchaſer making over the pro- 


perty he has agreed to give in return for the property which has been 
conſtituted the price of it. This price, therefore, conſiſting of goods, 


becomes the property of the Fazoo/er, who remains reſponſible for the 


Ir the proprietor ſhould die, then the conſent of ths heirs is dns 
efficacy in the confirmation of the Fazoolee fale, in either caſe; that is, 
whether the price have been ſtipulated in money or in goods ; becauſe 
the contract reſted entirely on the privs aflent of the deceaſed. | 


1 


Is a perſon, Wang given his aſſent to a Fazoolee ate, ſhould after. 
wards die, and it be not known whether the ſubject of the fale was 
extant or not when he gave his aſſent, in that caſe, (according to 
one opinion of Aboo Yooſaf, which has been adopted by Mohammed,) 
the fale is yalid, becauſe of the probability of the exiſtence of the ſub- 
Aboo Yoofaf, however, after- 
wards receded from this opinion, and declared this ſale to be unlaw- 


ful, becauſe of the doubt with regard to the exiſtence of the ſubject 


J. 


of the fale, which in his opinion is deſtructiye of its legality. 


Ir a perſon afury a ſlave, and ſell him to another, and, that other 
having emancipated him, the original proprietor afterwards confirm 
the fale, in this caſe the emancipation, according to Haneefa and 
Yooſaf, is valid, upon, a favourable conſtruction. Mohammed mains 
tains that it is not valid, ſince an emancipation cannot be made except 
with relation to property, in conformity with a tradition of the pro- 


phet to that effect; and the purchaſer was not proprietor of the ſlave 
at the time of the emancipation, becauſe the yy of the ſale then 


reſted 
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property is confirmed by the maſter's aſſent to the ſale, it becomes 


confirmed, firſt.ia the uſurper and then in the emancipator, by a retto- 
ſpect and devolution; and a right of property thus confirmed is eſta- 


bliſhed in one ſhape but not in another ſhape; and manumiſſion is not 
valid except where the right of property exiſts in every ſhape, in con- 
formity with the tradition above cited. Upon this principle it is that 


him his liberty and afterwards makes a retribution to the proprietor ; 
—or, where a perſon, having purchaſed a ſlave, allowing an option to 


lawful, where a perſon, having purchaſed a ſlave from an uſurper, 


perſon, having purchaſed a flave from an uſurper, gives him his 
liberty, and the uſurper afterwards makes a retribution to the pro- 


to any one, it follows that the emancipation of. the purchaſer,” (which 
reſts upon his right of property, ) is alſo eſtabliſhed in ſuſpenſe, i in the 


that the ſuſpended emancipation alſo. operates: in the ſame manner 
as where a perſon, purchaſes a ſlave in pawn from the pawner, and 


of the purchaſer, until the conſent of the pawnee: be obtained, 


reſted on the aſſent of the proprietor ; and a ſuſpended ſale does not 
endow. with a right of property. Where, rhoreover, the right of 


emancipation is not lawful where a perſon, having uſurped a ſlave, gives 


the ſeller, emancipates- him, and afterwards receives from the ſeller a 
confirmation of the ſale. On the fame principle alſo the /ale is un- 


ſells him again to another, and the proprietor afterwards confirms the | 
fale of the wſurper and emancipation is likewiſe invalid, where a 


prietor. The argument of the two Elders is that, in the caſe in 
queſtion, a ſuſpended right of property is eſtabliſhed in the purchaſer 
in virtue of an ab/o/ute- deed inſtituted for the purpoſe of enjoyment of 
property, namely, an abſolute ſale: without any ſtipulation of option; 
and as, in.the eſtabliſhment of this right of property, no injury reſults . 


lame manner as the right of property. When, therefore, in virtue of 
the aſſent of tlie proprietor, the right of property operates, it follows 


afterwards emancipates him, in which caſe the emancipation re- 
mains ſuſpended in its operation, as well as the right of property 


or the pawn be zedlecmned by the pawaet : or, as where an heir 
6 : | emancipates 
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emancipates a ſlave belonging to the e at a time when the 
eſtate was encumbered with debt, — in which caſe the e 
remains ſuſpended in its operation until the debts be liquidated, when 

it immediately takes place. It is otherwiſe where an uſurper, having 
emancipated the ſlave he had uſurped, afterwards makes a/ compoſition 
with the proprietor ; becauſe uſurpation does not entitle to the enjoy- 

ment of property :—or, where a purchaſer of a ſlave, under à ſale 
ſtipulating a condition of option to the ſeller, emancipates the faid 

ſlave; becauſe in that caſe the ſale is not ab/o/ute, and the exiſtence of 

the option is preventive of the operation of the right of property in 
the purchaſer: or, laſtly, where a perſon, having purchaſed a {hve 

from an uſurper, ſells him to another, and afterwards the original 
proprietor gives his aſſent to the ſale of the uſurper; becauſe in virtue 
of the aflent of the proprietor the right of property veſts in the pur- 
chaſer, upon ſuch aſſent being ſignified, but not before: the right of 
property, moreover, of the ſecond purchaſer was ſuſpended; and con- 
ſequently, as the right of property veſts.in the firſt purchaſer now 
(and not before,) it neceſſarily follows that ech Suſpended right of 


projarty becomes * 


Ir a TPM RO a ſlave FRAN one who had a him, 
and the ſlave be maimed * by any perſon whilſt in the poſſeſſion of 
the purchaſer, and he [the purchaſer] exact the fine of treſpaſs from 
the maimer, and the original proprietor then give his aſſent to the 
ſale,—in this caſe the fine is the property of the purchaſer; becauſe 
the ſlave is in ſuch caſe conſidered as the property of the purchaſcr, 
from the period of the purchaſe, whence it is evident that he was ſo 
at the time of the maiming: and this is an argument, againſt the 
doctrine of Mohammed, exhibited in the preceding caſe, ſince as the 
fine is, in this inſtance, the right of the purchaſer ſolely in virtue of 
the cſtabliſhment of right of property in him from the pos of * 


{ 


* By diimemberment of » li alrite dane 


c purchaſe, 
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purchaſe, it follows that the emairjpation- of the purchaſer would bei 
Halal foe yhe fame renſits The reply of Mohammed to this is, that a 
right of property eſtabliſned in lr ſhape only (that is, in an in- 
complete manner) is ſufficient! to entitle to a fine, but not to the 
performance of emancipation, which requires that the right of pro- 
perty be perfect and complete. It is to be obſerved that althougli the 
fine, in this caſe, be the right of the purchaſer, ſtill if it exceed the 
half of the price, it is requiſite that he beſtow the exceſs in charity: 
becauſe the fine for the deſtruction of the limb cannot exceed half 
the price, as the n of treſpaſs for maiming a freeman is one half of 
the fine of blood, and conſequently, the fine: for maiming:a ſlave is one 
half of his value. Now nothing can be included in the reſponſibility 
beyond hat may be oppoſed to the price, and implicated in it. Any 
exceſs, therefore, over half the price, is an acquiſition to which the 
proprietor is not entitled, or to Which his claim is ants and is 
| Oy not N n to him. 
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proprietor aſterwards give his aſſent to the firſt ſale, in that caſe the pert} vai | 
ſecond ale is invalid; becauſe; the right of property then eſtabliſhed: apr 
in the firſt, purchaſer deſtroys the / ſuſpended right of property of valid 49 
the ſecond purchaſer; as bas bean already explaing; and alſo, be- Egg hi 


cauſe there is an unfairneſs in it, ſince it is poſſible that the proprietor by ka 


3 
may not give his aſſent to the ſale. But if, after the ſale of the ſlave 1 a 


ſlave periſh | 


in the inte- 


by the purchaſer, he ſhould. then either die or be killed, and the pro- 


prietor afterwards give his aſſent to the ſale, ſuch aſſent is not valid; rim the ant | 
becauſe the exiſtenoe of the ſubject of the ſale is ere che coun, . 


aflent, and that no longer exiſts in either inſtance. 

| Onjxcrion.—The reaſon here alleged is a valid one where: Feat 
ſlave dies a natural death; but it is not ſo where he is Sags, becauſe in 
that caſe the ſlave, in virtue of the exiſtence of the amercement, is 
conſidered, as it were, to be him/e/f in exiſtence, — for if a ſlave, hav-. 
ing been ſold by a valid contract, ſhould afterwards be murdered whilſt, 
VoL. IL U u u | | in 


| prictor of the ſlave at the peribd of the murder, he can haye no fight 


* to the 


proprietor, 


althon 955 e 


e the 
ay 
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aſſent to the 
ſale 

but if the 
ſeller avow 
his not being 
authorized, 
the ſale is 
null. 


in the pofſeflion of the ſelber, ſtill the fale is not null, fince the con. 


tant,—whereas, if he die a natural death in the hands of the ſeller, 


therefore, is not extant with relation to him, either ? vi 


purchaſer had acquired a right of property to the ſiave which may be 


eſtubliſn by witneſſes tliat the ſeller had acknowledged that he tad 
> ſold him without the afſent of che proprietor,—or, that the proprie- 
tor had declared that he had not given his aſſent to the ſale, and the 


of the ſale, and the plea he afterwards prefers is oontradidtory of this: 


ſale without the authority of the proprietor, the fals in that caſe be- 


the inconfiſtency of the purchaſee is no bar to the validity of the de 
claration of the ſeller, aud when the parties both concur in the fame 


Purchaſat is a necefry condition. Wbt is here advanced, that * the 
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ſideration for the fabje& of the ſabe (namely the amercement):is en- 


the ſale is null. It would therefore, appear 0 1 — * 
of the murder of the ſlave, is of nd effect, 

RxLY. la the cafe in queſtion it is un penn ts condibr; the 
fine as the right of the purchaſer, ſiace not having been the pro- 


to the amercement, nor can the ſhve, in virtue of the exiſtence of the 
artierceartent, be confidered as extant with reſpe&ito. him. The ſlave, 


tually. It is otherwiſe in the caſe of a bal fair, becauſe there the 


transferred to the confideration for him; and nd ng. the ſlave 
. W r NI Je Þ kk. 905 
N n tee 


Ir a perſon ſell a ſlave, the property of th and the purchaſer 


purchaſer wiſh to return the Mlave, the evidence adduced by him is 
not to be admittic ; becauſe there is a prevarication in his plea, finte 
his act of purchaſing the flave amounts to a declaration. of the validity 


his plea, therefore, is not valid; and teſtimony is to be taken only 
where the plea it tends to eſtabliſh is of a valid nature. If, however, 
the ſeller ſhould declare before a magiſtrate thut he had made the 


comes null, provided the purchaſer, defire the diffolution of it, becauſe 


with the fale is rendered null of courſe: but the concurrence of the 


«© evidence 


% 
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evidence adduced by the purchaſer is not to be admitted,“ is the 


doctrine of the Fama Sagheer. The compiler of the Hediya obſerves 


that it is mentioned in the Zeeddat, that if a perſon purchaſe a female 
ſlave (for inſtance) for one thouſand dime, and take poſſeſſion and pay 
the price, and afterwards, in conſequence of another perſon claiming 
her as his property, and alerting: his (right) to her, ſurrender her to 
him,—and he [the purchaſer] eſtabliſh, by witneſſes, that the ſeller 


had acknowledged that che flave was the, property of the faid _ 
claimant, the teſtimany | 0 given is imadmiffible. fn Between theſe two | 


caſes, therefore, there is an evident contradiftion, which, bon ępef 


our modern doctors thus account for, In the caſe Alluded to in in the | 
Jama Sag beer, the ſlave was in the poſleflion 9 of. the. purchaſer when 
he produced t t witneſſes ;qput in that from, the Zeqaddt the axe 
was in the poſſeſſion of the claimant and not of the purchaſer ; and 


the condition on which a reſtitution of the purchaſe, money from the 
ſeller i is warranted (namely, non-exiſtence of the ſubje of the 1 
with relation to the purchaſer) not exiſting in the firſt caſe, | but il 
ing in the ſecond, the evidence 1 in the 15 cale 1 therefore cejeQ 
and inthe ond it is s admitted. W lg 
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Ira perſon fall 3 a N Seen to another, without ks Pac 
miſſion, and make delivery of it to the purchaſer, and afterwards declare 
that he had fold it without the permiſſion of the owner, then (- 
cording to Haneefa and the laſt opinion of Aboo Yooſaf) the ſeller is 
not reſponſible ?. . The firſt opinion of Abo Yoofaf was that the 
ſeller is reſporiible, and this opinion, has been adopted by Mohanmed. 


perty, concerning which there is a difference of opinion, as as W 
wy. exphined under the bead of . 


7 1 ** Ann 


6 Meaking, that the proprietor is not to > look to the ſeller for the [7% of bis = 


but to Wm ue the ſelſee is not ſecurity for the purchi 
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This cafe is one of the examples of uſurpation over iramoyeable & C 
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Definition of 
Sillim. 


A Sillim fale 
is lawful 


mall articles 


of weight (ex · 


ERS.) 


meaſurement 


of capacity, 7 


and meaſurement, and a determinate period of delivery;” - Dirms and 


- « + 1 N . 4 . 
” - 
- 4 - 
4 g 
. _ * * N 9 * 
X . © s = 4 ' g 
Fin Al * | "—_ 


. 9 A 
8 , , 1 þ . ! : 1 
I's } : " k * - . * : * « 3 . « 4 
* 4 * N 
C H 142 1781 * 7 
o * * 7 9 * - k 
* 94 ” s , N g 8 We \ a „ : N 54 4 : #3; . 
, - - 
* 


5 7 . * 1 8 * * 14 — 
b * . . 7 . 4 
* 8 ; : vs k * þ mY 
G2 i ad# 19 oh T.. eee 
" A ” N 1 
. * o 4 


' 7} — 
c os - : 


LE 


K avoorrs explains Sillim literally to ſignify, a contract i A 
prompt delivery in return for a ant delivery. In the language of the 
'LAW it means a contract of ſale, cauſing an immediate payment of the 
price, and admitting a delay in the delivery of the wares.. In this kind 
of fale, the wares are denominated Mooſ/im-fee-hee u, the price Rial 
e the ſeller ROOT 7, and the purchaſer Rabl . 


» "_ 


. "$ILLIM fale is autholized and rendered. logal by a l 
hes in the KoRAN, and alſo by an expreſs declaration of the pro- 
phet prohibiting any one from the ſale of what is not in his poſſeſſion, 
but authoriſing a Siſlim ſale. It is to be obſerved: that Sim fale is 
contrary to analogy, becauſe of the non-exiſtence of the ſubje& of it, 
ſince it is a ſale of a non-exiſtent article, as the ſubject, i in a Sillim ſale, 
1s merely the thing for which the advance is made, and that does 


not appear. | Analogy, however, is abandoned! in this SO iN B 
of the text and tradition above cited. | 


\ * 4 
* * 4 
4 * * od 
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A SILLIM ſale, with relation to lbs of UF or eee 
of capacity, is lawful, becauſe the prophet has ſaid Whofoever enters 
« into @ SHLLIM ſale with you, let him Aipulate a ' determinate weight 


| deenars, however, are not included in the N of articles of | 


% * 


- Literally, the. As 4" 'The cite! fuck. 
1 Literally, the advanced to. 8 Lana the advancer. Wa 


| weight, 


unn AS. l 


weight, becauſe both of en ee eee price, and in a 
Sillm ale it is requiſite that the ſubject of it be otherwiſe than a re- 


preſentative of price. Hence if à perſon ſhould enter into a Silhy 


fale, ſtipulating the immediate payment of ten yards of cloth to the 
ſeller in lieu of ten dir to be dehvered to him by the ſeller at a 
future period, the Sillim ſale: ſo contracted is invalid. Some have ſaid 


that this ſale is abſolutely null. Others, again, have ſaid that although, 


conſidering it as a Sillim ſale, it is certainly invalid, ſtill it is not null, 
ſince it may be executed ſo as to anſwer the views of the parties as 

far as poſſible, by confidering it ſimply as a ſale of cloth for a price 
payable hereafter ;. more, ſince, in all contracts, the iris is 
what i is to be attended to. The former, however, is the better 1085 
nion 3 becauſe, although ſales may law fully be rendered valid in every 

poſſible degree, with relation to the things concerned with the parties 
have contracted, yet as, in the caſe i in queſtion, the things ſo- con- 
tracted for are dirms and denars, which from an expreſs prohibition 
ꝛre incapable. of being made the ſubject of a Sillim ſale, the contract 
vith Week to ene in * er * e. 5 5 


4 
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ſuch as cloth;or the like, is lawful, becauſe it is poſſible to define ad al. 


them exactly by ſpecification of the number of yards in reſpect to the 
length and breadth, and the quality and workmanſhip of it. (By the 
quality is meant the fineneſs or coarſencſs; and by the workmanſhip the 
looſeneſs or cloſeneſs. of the, texture.) The ſpecification by a recital 


of theſe partieulars, moreover, is requiſite, in order that N 2 


may be avoided: it is therefore, eflential to the validity of the. contract. 

In the ſame manner alſo, a Sil/ing fale is law ful: with reſpect to all ar- 
ticles of tale; which do not eſſentially differ in their unities, ſuch 
eggs and walnuts; becauſe, in; all articles of tale between the unities 


of which the difference 1 18 rrifling,. the rate is afcertainable, the quality (FENCE 


Sillim, therefore with relpect to ſuch N Saf. Is articles of : 
ak K this 
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this nature, alſo, the great and the ſmall are comſillered as the fame, 
becauſe mankind have agreed in mukitg ho accountof:the difference. 
It is otherwiſe with reſpect to melons amd Pomegtanater, becuuſe the 
difference in them is conſiderable. it is to be obſerved that Where 

there is a difforence in the individuals of any kind, it may be known 

whether ſuch difference be of any aooount or not by this effect it has 
on the price. Thus articles of -which the individuals of the ſame 
kind bear a different price are oonſidertd as different ; but here the 
price is the ſame with reſpect to the individuals they ave conſidered 
as ſimilar. It is related, as an opinion: r — 1 
are wot ſimilars, as 3 5 eee 1 3 r vids 
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Y 171 is 66 bichrber wt 5 in the Ae ale as a Nin 

is law ful with reſpect to ſimilars of tale according to nutnber, ſo ib it 

law / ful with reſpect to ther according to a meafurement of capacity. 

Eier has ſaid that it is not lawful according to a meaſurerhent of 
capacity, as that does not apply to artieles of tale; and it is alſd u tenet 

of his, that à Sim fale with reſpoct to articles of tale is unlawful be- 

cauſe of the difference between the individuals of the kind. The 

eee reaſoning of our doctors is, that quantity is ſometirnes 'aſcertained by 
number and ſometimes by meaſurement of capacity and that Runen 
of: the ſame ſpecies being conſidered as articles ef tale only becauſe 

of the conſent and practice of mankind, they may for the fame ren 

be ſubjected to a meaſurement of capacity by the conſent of che 

parties. N Sillm (ale is likewiſe lawfùl with reſpect to Falba. Some 

have ſaid that this is the. opiion of the two diſciples; but that Me 
Sammel is of a different opinion, ſince, according to his doctrine, Fu- 

los are repreſentatives of price. The doctrine of the to * 


e has been already explained in n e Face 
I: is not .. N L. dle with reſpect ede ee 4 


ſpe to ani. it lawful, as the article may be aſoertained by an explanation ef the 
men ena the age, the ſpecies, and the quality; after which only a fal 
3 9 


ch. XI. 84 1 L4 EE 


difference can take place, in che Mme latin as in the cafe of cloth, 

Our do&ors, on the other hand, argue that after ſucli erphanations 

the difference may ſtill be great wiel reſpect to varuus qualities arid! 

hidden circumſtances, Which muſt ' o6cafloti' A contention: in oppo- 3 
ſition to the cafe of cih, bethult, 4s beitig the werkmanſhip 1 f 
nan, there is rarely any Water difference in two pieces 6f te Rae 

kind. Beſides, it is recorded in the Na#/ Saheeh that the prophet. 

forbad the Sillim fale of am,; and this prohibitier tende to 


ee eee 165 q45u 0 fol 
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Sil ale i is not law ful with reſpe & to the "parti of an — or the parte 


ſuch as the head, « or the feet, becauſe hots, are not fir 1 mY f "Tale, 4-4 ® 


unleſs the 
tained.” In the ſame manner alſo, a St; fale is unlawful with reſpect quality be 


to ſkins, according to number, or firewood according to bundles, or _ 75. 
bay aecording to pat ger, except the quantity be aſcertained by the- on Rogen fi fo 
cfyitg the length of rhe” fring' that ties het ; for chen the Sillim 12 
file with reſpect to them is awful, tor 


not ock as to create a difference. 71 


nor is there a any — by which the ſtze of them 5” 8 be aſcet⸗ wood, or hay, | 
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oy PIERS 7 ob, 1s 'not lawful, un unleſs. the ſubje of it be in Pry — = 


ence, fromthe oncluſion of the contract, until; the ſipulated. period coins 


of its deliyery- Hence the ale is not lawful if the ſubject he not in = # 


exiſtence at the formation of the contract, but be extant. at the period 
ſtipulated for its delivery z; or pic venſa or if, being extant at the | 
formation, of the contract, and che time of delivery, it ſhould have 

been non-exiſtent at ſomę period of the intervening time. Shafes 
maintains that the exiſtence at the period, of delivery is ſufficient, 
whether che article haue been extant before or not; becauſe in this 
cafe, the ſeller is capable of delivery at the period on which delivery 
is required. ; The arguments of our doctors upom this point are two- 
fold "Mea laying of the proplane © * nat ſell ius by 77 


* vd 
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66, of 311151 until their rifeneſs. be apparent, which exidently unplies 


that the capability of the deliyery from, the formation of the contract is 
neceſſary. SECONDLY, The capability of delivery is founded on the 
article being fit to be taken Poſſeſſion of by the dene and. i it is 


| therefore indiſ penſable that it be i in uninterrupted exiſt ſtence n the 


waiting until the ſubject of the ſale may be recovered. This is ana- 
logous to the abſconding o of a ſlaye after the ſale of him but before the 
delivery, in which caſe the purchaſer has the power of either i 


Hens the contract or e until the Hlave may] be ee 
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It is lawful 
vith reſpect to 
articles 
which, al- 
thou h - 
riſhable in 
their nature, 
are kept in a 
ſtate of 
ſervation, 


or in a ; 
tions where 
the article 


may al 
be hae. 


b. ever, is not allowed according to zale, ſince the individuals amongſt 


h 11 the A fa the Nn of deliver. 
N 34 $2200 Nei » in vs 
IT at the fond of * 4 the fubject, of the Slum be 
loſt or diſappear, the purchaſer has in that caſe the option of diſſolving 
the contract, and receiving back the price from the ſeller,—or of 


wb tun ele is lawful with relpeRt to dried and falted ah, bo. 
vided it be according to a ſtandard weight, and the ſpecies be known; 
becauſe in this caſe, the ſubject « of the ſale is of an aſcertained nature, 
the quality is defined, and the delivery is practicable, ſince ſuch fiſh 
is always fit to be taken poſſeſſion of. This ſpecies of ſale, how- 


' fiſh are not fimilar: not is it allowed with reſpe&" to freſh fiſh,— 
unleſs at ſuch a particular period of the year as Nate the procure- 
ment of them certain, in Which 4 Sulim ſale with reſpect to them, 
- according te a fixed weight, is law ful, Provided che ſpecies be defined. 
The reaſon of this is that” freſh fiſn is not always to be had, being 
ſometimes withheld, in the winter ſeaſon, in oon ſequence of the watet 
being frozen. In any city, however, whese freſh fiſh are always to 
be procured, a Slim ſale with reſpedt to them is perſectiy lawful; pro- 
vided it be according to weight, and not by tak, It's related, a8 an 

opinion of Hategſu, that it is not lawful to make a S ſale with 

regard to the fleſh of fiſni of fo large 2 nature as to occafion their fleſh 

to de cut in the ſame manner as that of onen or goitr for-inſtance, be- 

| cauſe, 


EF. 
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cauſe; being illegal with reſpect to all other animals] it follows that it 


is likewiſe ſo with reſpect to 2 of 1 3 the ſleſh is n to 
that of My other, creature. | 
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A SILLIM Late of 4b is abel v unlawful, according to Haneefa. 
The two diſciples maintain that it is lawful with reſpect to the fleſh 
of quadrupeds, provided a notification be made of the fleſh of a known 


and determinate part, "(ſuch as the haunch, for inſtance,) and that 4 


deſcription be given of the qualities,” (fuch as fatneſi or leanneſ for 
inſtance;) becauſe in this caſe the weight of the fleſh is determined; 


and the qualities are aſcertained, —whence it is that, in caſe of its de- 
ſtruction, a compenſation of a ſimilar is given, and alſo that it is law) 
ful to-borrow it according to weight, and that uſury takes place with 


It is not law- 
with reſpect 
to flaſb- meat. 


regard to it. It is otherwiſe with reſpect to the fleſh of birds, for a 


Sillim fale of that is unlawful, ſince it is impoſſible to ſpecify the 
fleſh of a particular part, inaſmuch as it is not a cuſtom to ſeparate 
the parts of birds in ſale, becauſe of their ſmallneſs. The argument 
of Haneefa is that the quantity of fleſh is uneertain, becauſe of the 
difference occaſioned by the bones, in regard either to their number or 
groſſneſs ; and alſo, becauſe. of the difference which takes place with 


reſpe& to the fatneſs or leanneſs, as animals are fat or lean ac- 


cording to the ſeaſons; and as this uncertainty is a cauſe of contention, 


ſuch fale is therefore - inadmiſſible ;—and for the ſame reaſon, the 8 


Sillim ſale of fleſh without bones is not lawful. This is approved. 
With reſpect to the caſes quoted by the two diſciples of a eompenſa- 
tion of a ſimilar being made for fleſh in eaſe of its deſtruction, and of 


its being lawful to borrow it, the legality of ſuch compenſation, &c. 


is not admitted: but admitting the legality, ſtill the principle on 
which the compenſation of a ſimilar. proceeds is evidently becauſe the 
retribution 25 a ſimilar is more equitahle than that of money, ſince 
money anſwers only to the object, whereas the fimilar anſwers both 


object and appearance; and the legality of borrowing fleſh'is becauſe 
Yor. II. Re «2 Up 48 © 3658 
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a ſeizin 10 by borrow ing is an obvious and perceptible one; in op- 
* to that of a r ſale, which reſts u yoU TO MONO: 


A $1LLIM fale is not lawful unleſs the — for the delivery of 
the wares be fixed. —Shafei has faid that it is lawful in either caſe; 
(that is, whether the period of delivery be fixed or not; ) fince it is 


recorded in the traditions that the prophet authorized Sillim ſales in 


an abſolute manner, without any reſtrictions regarding the limitation 
of the period. The arguments of our doors upon this point are 
twofold. —F1xsT, The prophet has ordained that all Slim ſales ſhall 


be made with a ſtipulation of a fixed period for delivery. Sncoupt v, 
The prophet has prohibited man from ſelling what is not in his poſ- 


ſeſſion, but has nevertheleſs authorized and rendered legal Sillim ales, 


on this principle, that poor people ſtand in need of ſuch engagements, 


Private _ 
ſtandards of 
meaſurement 
cannot be 
uſed ia it, 


in order that, by means of the money they receive in advance, they 
may acquire the ſubject of the ſale, and deliver it to the purchaſer,— 
It is therefore requiſite that a fixed period be ſtipulated, becauſe if the 
ſeller were liable to an inſtantaneous delivery on demand, the prin- 
ciple on which the legality of ſuch ſale is founded would not be an- 
ſwered. Moreover, an indefinite period 1 is unlawful, becauſe of the 
uncertainty; in the ſame manner as in a-ſale where the price ſettled 
is to be paid at a future period without defining it. It is to be ob- 
ſerved that the ſmalleſt term that can be fixed for a delivery, in a 
Sillim ſale, is one month. Some allege the ſmalleſt term to be three 
days; others again fixt it at any term exceeding half a day. The fr 
opinion is authentic; and decrees are paſſed accordingly. 


Tx ſtipulation of a private meaſure of capacity or longitude i is not 
lawful in a Sillim ſale, becauſe of the uncertainty, founded on the 
poſſibility of the criterion being loſt in the interval between the con- 


cluſion of the contract and the delivery; as has been already ex plained. 
It is neceſſary alſo that the inſtrument of wenſurrment be of a ſub- 


5 | PR ſtance | 


ſtance not liable either to 8 or VOPR but chat it be of a fond 
nature, ſuch as a large cup. | Leathern bags, however, (ſuch as _ 


in which water is contained,) are allowable for this NR Ae 
ing to 4 wr becauſe of the + [Rated ng 


the fruit of a rig 
hould happen to theſe 8 0 places, the gone becomes im- 
practicable : ſuch Practich has moreover been prohibited by the pro- 
phet.— This ſpecification is, however, lawful according to ſome doc- 


tors, provided it be to define the quality, as where a ſpecification is made 


of the an! of K. . in Bokhira, or of Waun, in Wee 


As! LLIM fale is not lawful, according to Haneefa, except on fore 
conditions. I. That the genus of the ſubject of the ſale be ſpecified, 
ſuch as wheat or barley. IT. That the ſpecies of it be fixed, ſuch as 
wheat of a ſoil that is watered by means of a canal, or other artificial 
mode, or wheat of a ſoil watered by rain. III. That che quality 
of it be fixed, ſuch as of the beſt or worſt kind. IV. That the quan- 


tity of it be fixed according to a ſtandard of weight, or meaſurement of 


capacity, V. That the period of the delivery be fixed, according'to 
the ordinances in the traditions. VI. That the rate of the capital ad- 
ranced be fixed, provided it be of a nature definable by a rate, | as 


the — — 
of a "pace 
place: 


and requires 


EE 


and that the 
ies - 
ty. qua 
tity, period 
of J 
rate, and place 
of delivery, 
be all _ 
mined. 
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where it is an 180 of weight, of meaſurement of capacity, or f 
tale And, VII. That the place of delivery be fixed, provided the 


ſubject of the ſale, on account of its weight, require porterage.—The 


two diſciples have faid, that if the capital to be advanced be preſent, 


and exhibited, there is then no need of any mention of the rate; and 
alſo, that there is no need of explaining the place of delivery, ſince 
the delivery 1 be made in the place where the contract is con- 
cluded. Thus there is a diſagreement of opinion with reſpect to theſe 
two conditions - bet ween Haneefa and the two diſciples. —The argu- 
ment of the two diſciples in ſupport of their armer poſition, is that as 
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quiſite condition, provided it be produced to view and capable of a re- 


often happens that many of the dirms and deenars are of a bad kind; and 


. .. circumſtances, if the amount of the dirms be not known; it follows 


| 8 of no weight. 


thorized (as has been already explained) in oppoſition to analogy— 


"8%. AT: ee Book XVI. 
the price is preſent and exhibited, the object may be obtained by a re- 


ference to it, the caſe being, in fact, the fame as that of clhrh ſtipu- 
lated as the price, in a Sillim ſale, of which ſpecification i is not a re- 


ference, The arguments of Haneefa are twofold. Fiksr, as it 


that the purchaſer during the meeting is incapable of exchanging them, 
the ſeller therefore returns them; and a proportionate deduction deing 
made from the wares, the ſale remains extant in a degree proportionate 
to the ſum received by the ſeller. Now, in this caſe, and under ſuch 


that it cannot be known in What extent the Slim fale exiſts, 
SECONDLY, as it ſometimes happens that the ſeller, being incapable 
of acquiring the ſubject of the ſale, is under the neceſſity of reſtoring 
the price, it follows-that if this ſhould not have been exp it i; 
impoſſible to judge what ſum he ought to return. 

On jCTIoN.— Theſe two ſoppoſitions are merely imaginary, a 


REPLY .—Imaginations, with reſ] pect to Sillim ſales, are equivalent 
to realities; becauſe ſuch ſales are of but a weak nature, being au- 


Hence imaginations with reſpect to them are of weight; andd it is ne- 
ceſſary that the price be definite with reſpect to the rate, provided it 

be of ſuch a kind as that the contract may relate to a rate; but if it 

be clotb, the ſpecification of a number of yards is not required as 2 
condition, fince theſe are not conſidered as the rate, but the de- 

ſcriptian. 

— As, alſo, (according to 1 an explanation of the rate of the 
price is an eſſential condition to a Sillim fale, it follows that (agree- 
ably to his tenets) a ſale of this nature is not lawful where the wares, 
being of different kinds, (ſuch as wheat and barley,) are oppoſed to 

any ſpecific ſum, (one hundred dirms, for inſtance, ) without a {- 


n price being l in e to each of the kinds, becauſe 
5 5 the 


the amount being here n keene to both, the particular price 
of each remains unknown. In the fame manner alſo; it is not law ful 
where, the price being of different kinds, (ſuch as &rms andideenars,) 
an explanation is given of the quantity: of ane of theſe kinds and not of 
the other; for in this caſe the contract of Sillim is not lawful in the 
degree to which an unknown quantity is oppoſed to it; and conſe- 
quently, it is alſo invalid with reſpect to the degree in which it is op- 
poſed to a #nown quantity, ſince one contract relates to both. Ac- 
cording to the two diſciples both theſe modes of Sillim are lawful, 
ſince in their opinion an exhibition of the price without any explana+ 
tion of the rate is valid. The argument of the two diſciples in fup- 
port of their /econd poſition is, that the place of the contract is fixed 
for the delivery, becauſe the contract, which is the cauſe of the de- 
livery, did there take place: the caſe is therefore the ſame as that of a 
borrower or uſurper, on each of whom. it is incumbent. to deliver what 
he may have borrowed or uſurped at the place in which theſe deeds 
took place. The reaſoning of Haneef is, that as the delivery of the 
ſubject of a Si/lim ſale is not immediately incumbent, the place in Which 
the contract is concluded is not abſolutely fixed as the place of de- 
livery.—(lt is otherwiſe in caſes of lan or ſurpation, ſince the re- 
payment of the loan and the reſtitution of the uſurped article are in- 
cumbent upon the inflant.)—Now as the place of concluding the contract 
is not neceſſarily fixed as the place of delivery, it is requiſite that ſome 
place be ſpecified, as the uncertainty in this particular may otherwiſe 
produce, a contention, fince the price of goods varies in different places: 
it is therefore indiſpenſable that a place of delivery be ſpeciſied by the 
parties.——Ignorance, moreover, with reſpe to the place of delivery, is 
equivalent to uncertainty with reſpect to the quality of the goods or 
the quality of the price: and accordingly, ſome of our modern doc- 
tors have ſaid that if a contention ariſe between the parties with 
reſpect to the place of delivery, then, agreeably to the tenets of Ha- 
neefa, their oaths muſt be ſeverally taken, as in the caſe of a con- 
tention pen 8 the W of the 4590 * N pgroeably to 
| the 
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the tenets of the two diſciples, their oaths are not to be taken. 
Others, again, have ſaid that, agrecably to the tenets of . Haneefa, 
their oaths are not to be taken; whereas, agreeably to the tenets of 
the two diſciples, their oaths are to be taken, becauſe, according to 
them, the place of delivery is virtually involved in the contracł itſelf, 
and conſequently a contention with reſpect to it induces the neceſſity 
of the oaths of both parties, in the ſame manner as if it related to the 
goods or price: — and that the delivery, in the opinion of Hanegfa, not 
being involved in the contract, but exiſting only as a condition, is 
therefore equivalent to a condition of option, or a determination of the 
period of the payment of the price ;—and a contention regarding theſe 
does not induce the neceſſity of the oaths of the parties, but is deter- 
_ - mined eye , ſeller. "7 | 


eie 
Ir is to be obſerved that, in the Gave manner as Haneefa and the 
two diſciples difagree regarding the ſpecification of the place of de- 
livery in a Sillim fale, fo alſo they diſagree regarding the ſpecification 
of a place for the payment of the price, (where it is ſtipulated at a 
future period,) - the ſpecification of a place for the payment of rent. 
and alſo, the ſpecification of a place for the payment of a ſum due 
from a partner in a diviſion of ſtock.— An example, with reſpect to 
payment of the price, appears where a perſon purchaſes any thing in 
exchange for articles of weight or meaſurement of capacity, —or for 
ſome definite price, in which cafe, according to Haneefa, it is re- 
: quiſite that the place of payment be ſpecified, provided the price be 
payable at a future period;—whereas, according to the two diſciples, 
ſuch condition is unneceſſary, as the place of concluding the contract 
is abſolutely fixed for the payment. (Some have ſaid that Hanegfa, 
in this particular, coincides with the two diſciples. This, however, 
is erroneous, fince it is certain that a difference of opinion obtains, as 
has been already ſtated; and ſuch, alſo, is the opinion of Shimſal- 
Arma.) — An example, with reſpect to rent, appears where a perſon 
| rents @ houſe, a quadruped, or che like, Ripulating the prise to con- 
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ſit of ſome article of weight or ts fas WV 8 


the two diſciples, the mention of it is not requiſite, but the houſe 


itſelf is fixed as the place of payment,—or (in the caſe of hire of an 


animal,) the place where the hirer returns the animal to its owner. 
An example with reſpect to a diviſion of property, appears where two 


perſons, Jointly poſſeſſing a houfe, agree to divide off their ſhares, 


and one of them, having obtained a larger portion than he is entitled 


to, agrees to compound with the other by the payment of a particular 


ſum,—in which caſe, according to Haneefa, the ſpecification of the 
place of payment is a neceſſary EI according to the 


two diſciples, this is unneceſſary, as the place of concluding the agree- 


ment determines the place of payment. 


- 


ſpecific article ſuch as is capable of being a debt upon the perfon, —in - 
which caſe, according to Haneefa, it is requiſite that the place of pay- 
ment of ſuch rent be particularly mentioned, whereas, according to 


1 bs article ir which the aifianes ie Gad be & A 6 de as The place of 


does not require any expence of porterage, ſuch as muſt, camphire 
ſaffron, or ſmall pearls, there is no neceſſity, according to all our 


delivery hows 
ever, need not 
be determin- 
ed with re- 


doctors, for fixing the place of delivery; becauſe the difference of ſpe& to ar- 


place occaſions no difference of price; and in this caſe the delivery muſt 


ticles which 
.are not of ex- 


be made where the contract is concluded. The compiler of the He- =” car- 


diya remarks that this is the doctrine laid down in the Fama Sagbeer, 
and alſo in the Mabfoot treating of ſales ;—but that in the RO 
treating of hire it. is ſaid that the aller may deliver the 
wherever he pleaſes and this is approved; becauſe the delivery is 


not immediately due; and alſo, becauſe, all places in this caſe being 


lmjlar, there is no neceſſity for the particular determination. of any. 
Now, the queſtion is, if the parties agree upon a place of delivery, 


whether it be abſolutely fixed thereby or not. Some are of opinion 


that it is not fixed, becauſe in ſo determining i it there 1s no advantage. — 
Others, again, maintain that it is fixed thereby, as its being ſo is ad- 
Yantageous, fince the danger of the roads is thereby avoided. —lf, in 
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nor, if a cir caſe of the goods requiring porterage, a city be fixed on for the deli - 


by L very, there is then no neceſſity for ſpecifying the particular ſtreet ot 
Sa lane, becauſe a city, notwithſtanding the variety of its parts, is con · 
ſidered as one Place. Some have ſaid that this proceeds on à ſuppoſi 
tion of the city not being large; — but that, if its extent be à Fara. 
ſang*, the ſpecification of a earns 4 2 is, in that Urs a eee 


condition. It 5 1 7 J nation a TT 
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The price. ,, A SYLLTM ſale i is not valid anleſs the ſeller receive e the price in the 
mutere at the meeting, prior to a ſeparation from the purchaſer; becauſe if the price 
meeting; be ſtipulated in noney, it would otherwiſe follow that one debt is op- 
poſed to another debt; a practice which has been prohibited by the 
prophet ;—or, if the price be ſtipulated in wares, it is invalid, becauſe 
the characteriſtic of Sillim is ** a prompt receipt of ſomething in lieu of 
«*« ſomething to be given,” which would not be eſtabliſhed if a prompt 
delivery of the price did not take place. Beſides, the payment of the 
price is neceſſary, to enable the ſeller to acquire the goods, that he 
may become capable of delivery; —and hence lawyers have ſaid that : 
Srillim ſale, containing a condition of option in favour of both or one of 
ttzhe parties, is invalid, becauſe a condition of option is a. bar to the 
completion of the ſeizin, inaſmuch as it prevents the concluſion of the 
contract in regard to its effect, namely, the eſtabliſhment” of right of 
property; — and alſo, that the purchaſer has no option of inſpection, 
becauſe it is vain and uſeleſs; ſince the goods are a debt due from the 
ſeller, and conſequently undetermined; whereas a thing ſeen becomes 
determined.—It is otherwiſe with reſpe& to an option of defect; be- 
caufe that is no bar to ſeizin ;—and hence, if ſuch a ſtipulation be 
made, and the parties annul it before the cloſe of the meeting, and the 
ſeller be in poſſeſſion of the price, n Ain Gs. is n in e 
tion to the opinion of 27 ifer. ; e 


1 A doo thee or 31 miles in length. 


Cf, A A n OY ; 


Ix a perſon purchaſe: a Nor of Wheat, 1 for _— 
two. hundred, dire, and, the eller being indebted to hm one how Bt 
hundred hunt, he [the purchafer] make the advadite by immediteiy < ae ar 7 
paying to him the ſeller] one hundred 4rms, and oppoting the debt *; "8 os 
of ona hundred dim to: the remainder, in that caſe the contract is * din 
invalid in the amount of the debt of one hundred dirms, —becauſe a a 
preſent ſeizin is not made of them; but it is valid in the amount of | 
the one hundred dirms, paid down, becauſe of the obſervance of thbe 
conditions of legality with reſpect to that proportion, and becauſe „ 
not affected by the invalidity of the other proportion, as ſuch .inyalidity e 
is ſuperyenient, the ſale being valid originally; and hence, if he 
purchaſer, in this caſe, ſhould ; pay down, one hundred Arm on a- 
count of the debt before the end of the MEPs the fale becomes 1 
valid; but as, in the preſent inſtance, the purchaſor does not pay off — 


off „ad 
his debt, but merely oppoſes a clearance of his debt in lieu of ready 
payment of one hundred arms, and the contraQting parties ſeparate 
from the meeting, the; ſale is therefore invalid i in that degree.— The ; 
reaſon of this is, that if a debt be eſtabliſhed as the price, in a con- 
tract of ſale, ſtill hat is not abſolutely fixed as the price; (whence if 
a perſon, purchaſe goods in exchange for a debt due to him by the 
{eller of the goods, and both parties afterwards agree that the debt 
was nor due, yet the fale does not become null; ;)—and ſince the debt 
is not abſalutely fixed as the. price, ſo as to be capable of conſtituting | 
capital ſtock, it follows that the contra, in ſuch caſe, _ does 
"op take place, and afterwards becomes invalid from that cir- 


cum. . ö | 
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IT; is . for the ſeller to 1 to uſe, or, r. any deed, to but it — 


diſpoſe of the price advanced, in a Sill. ale, (2s if he ſhould ſell it, of by the 
for inſtance,) prior to his ſeizin of it, becauſe, i in this caſe the ſeizin — 


of the . which is an efſential condition in a 1 fale, would be of it; 
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nor can the defeated;=In the ſame manner, alſo, it is vilawful for a purchaſer, 


In a diffolu- 
tion of Sillim _ | 
the ſtock can- 
not be ap- 
plied to the 
purchaſe of 
any thing 
from the ſel- 
ler until it be 
firſt received 


back. 


* 


in a Sm ſale to perform atiy act With reſpect to the goods previous 


to the receipt of thens; becauſe an act with, relation to the ſubject of 


5 until 
receive _ 
them. E 


a ſale previous to the ſeizin is unlawful. For the ſame reaſon, alſo, 
it is unlaw ful for the purchaſer, prior to ſeizin, to admit een 


ſhare in the goods, or Wer Aj Wenn at e 
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is not, in that cafe, entitled to accept or purchaſe any thing from the 
J ſeller 11 exchange for the ſtock he has advanced, until he 57 firſt re- 


ceived it back complete; becauſe the prophet has ſaid, * here 5 
« 7 ſolve a contratt of ſale upon which an advance has been made, take 
4 107 from him to whom ye. have paid the advance any thing except 


«6 that which ye have advanced to him; and alfo, becauſe, as the 


capital advanced, in this inſtance, is reſembling and like unto the ſub- 


ject of the fale, it follows that any act with reſpect to it, previous to 
ſeizin, is invalid —The reaſon why the capital advanced reſembles the 


ſubje& of the fale is, that a diffolution is equivalent to a new fale with 


relation to a third perſon, (that is, to any other than the parties them- 
ſelves,) and it is therefore neceſſary that the ſubject of the ſale be ex- 


tant. Now it is impoſſible that the goods contracted to be provided 


can be conſidered as the ſubject of the ſale, ſince they are not extant; 


it is therefore neceſſary to conſider the price in that light; and this 
conſequently becomes a debt Aue by the ſeller, in the ſame manner as 
the goods were. | 
OBJEcTi0N.—Since a diflolution is equivalent to a new contract, 
ſimilar to the firſt, it would follow that it is indiſpenſable that the ad- 


vanced capital be received back by the purchaſer at the meeting in 


which the diſſolution is determined on, in the ſame manner as it is re- 


quiſite that it be advanced to the ſeller at the time of ci the 
contract: Whereas it 1s otherwiſe. 


RerLy.—It is not indiſpenſable 9 this be received back at the 
2 interview 


' " 


Cake. KI.. e Lb E. 


interview of diſſolution, n the diflolotion.' is not in all reſpects 
ſimilar: to the firſt contract. Fk. Da. 15. 
Concerning the caſe in a (ik 2 for dw! given Een opinion, 
for, according to him, any deed relating to the price, previous to the 


ſeizin, is law ful: — but the ey ore Wine is a ene 7 


tion of-this ta po? eg | . Nb 

Ir a perfor ſell a Kid of wheat by a Sillim ſale, al er wird, 
when the period of delivery arrives, purchaſe the ſame from another, 
and then deſire the purchaſer to receive it from that other in diſcharge 
of his claim upon him; and the purchaſer accordingly take poſſeſſion 
of the ſame, ſtill he is not conſidered to have made ſeizin of the fub- 
ject of the Slim ſale, and conſequently, if the wheat be loft or de- 


ſtroyed whilſt in his poſſeſſion, the ſeller is reſponſible for the fame. 


But if the ſeller ſhould have deſired him to receive it firſt on hir [the 
ſeller's] account, and afterwards on his own account, and the pur- 


An ati © 


ps 


andmadeover 


"- in fulfilment 


of aSillimſale, 
is not held to 


be delivered, 


ads the 
purchaſer ro- 


7 ceive it n 


chaſer, accordingly, firſt meaſure it out and receive it on account of ® behalf of 


the ſeller, and afterwards meaſure it out and receive it on his own. 
account, the ſubject of the Sim ſale is in that caſe delivered, and 
the purchaſer becomes completely ſeized of the ſame. The reaſon of 
this is, that there is here a conjunction of two contracts; ff, the 
Hum fale; and, ſecondly, the ſale between the ſeller of the Sim ſale 
and the third perſon; and it is a neceſſary condition that the meaſure- 
ment take place in both, becauſe the prophet has prohibited the ſale 
of wheat until the meaſure both of the purchaſer and the ſeller ſhall 
have been applied to it ; and this prohibition (as has been already ex- 
plained) evidently alludes to the Nt of two contracts, fuch as 
in the caſe in queſtion. 

OB] oN. As the Sum ale is previous to the Purchaſe of 


wheat" 90h by the Sillim N it follows that the two contracts are 


a che, ap Me bat l 


RE PLL. ne Sillm Ein + is bed but the K wm ot 
fubject of it is poſterior ;—and the ſeizin here is equivalent to a ſale 


de novo; 3 bes. Although 1 the ſubject of the Sillim ſale was a debt 
Yyy 2 incumbent 


A 


the ſeller, _ 
and then 75 
make ſeizin 
of it on his 


_ account, 


- Bo mea- 
ſurements. 
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1 nicumbent on the ſeller, and and what the purchaſer had received was a 


determinate thing, and conſequently, in reality, different from a debt, 
yet they are in this cafe conſidered as one and the ſame thing, leſt it 
ſhould follow that the exchange of the ſubject of a Sillim fale has 


been made previous to the ſeizin. of it; for if they wete to be conſi- 


dered as two things, it would follow that the ſubject of the Slim ſale 
prior to the ſeizin of it was given in exchange for what the' purchaſer 


made ſeizin of, namely, a determinate thing and not adebt. — Naw fince 


the ſeizin is proved to be in the nature of a ſale de novo, it follows 
that two contracts are conjoined, namely, the purchaſe. of the wheat 
by the Sillim (eller, and the ſeizin of it by the Sillim purchaſer, which 
is equivalent to a fale de novo; that is, the caſe is the ſame as if the 


Siullim ſeller, having purchaſed it from he purchaler, were to re ſell it 


A ſecend mea - 
ſurement i 1 

not requi 

in a fimilar 

receipt by | 
article a 

lender. 


If the ſeller 


meaſure the 


article,on be- 
half of the 
Nachlese in 
is abſence, it 
3s not a deli- 


to che Sillim purchaſer. 

Ir Apen indebted to another in a Koor of wheat, not on ac- 
count of a Si/lim-fale*, but on account of a laan, ſhould purchaſe a Koor 
of wheat from RE: and then deſire his creditor to receive the ſame 
from the other, in lieu of what he had borrowed, and the creditor, haying 

meaſured. out the ſame, ſhould accordingly take poſſeſſion of it, ſuch 
ſeizin is valid, and a re- payment of the loan is eſtabliſhed ; becauſe a 
loan of indefinite property ¶ Karx] is equivalent to a loan of ſpecific 
property [ Areaat, and hence the, Koor of wheat, ſo meaſured, and 
received by the lender may be faid to be his actual right, for which 
reaſon the tranſaction is not re garded as a:conjunJion of two contrafh, 


[with reſpe& to one ſubject] and it js: conſequently not FAIRY that 


the wheat. bn maafarcd nen 8 
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hs a perſon, having OT * of N * * Ge Gl 
ſhould order the ſeller to meaſure it and put it into his! (the pur- 
chaſer's) ſack, and the ſeller having accordingly meaſured, it out, 
ſhould | OY it into the lack at a time when. the purchaſer is not himſelf 
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irbameaſared 


place, (inſomuch that if the wheat ſhould in that ſituation be de- into the pur- 
ſtroyed, the loſs falls entirely on the llt y) becauſe the purchaſer, 1 in chaſer's ſack ; 


a Sillim ſale, does not become proprictor of the article, for which he 
makes the advance, untib actual ſeizin, as his right is of -an-1mdefincte 
nature and not determmate : now the wheat, in the caſe in queſtion, 


is a determinate article, and hence the order given to the ſeller by the 
purchaſer to meaſure it ont was not valid, — ſince the order of a di- 


rector is of no account except with reſpect to his own. property. 
Thus the ſeller, as 


ifs peelopy having a debt of ſome: dirms, due to him by another, 


ſhould: give his purſe to the debtor and deſire him to weigh the dirms 


and put them into it; in which caſe if the debtor act accordingly, 
ſtill the creditor does not by the performance of this act become 


ſeized of thoſe dim. If, on the contrary, a perſon, having purchaſed | 


wheat that is determinate and preſent, ſh6uld direct the ſeller to mea- 
ſure it, and put it into his [the purchaſer's] ſack, and the ſeller act 
accordingly, at a time when the purchaſer is abſent, the purchaſer is 
nevertheleſs ſeized of the fame in virtue of that act, becauſe his di- 
rections to the ſeller were efficient, as the property of the wheat had 


it were, (borrowed the ſack of the purchaſer, and + o1mt a 
put wheat which was his own property into' itz in the ſame manner 


veſted i in him in conſequence of his purehaſe of it.- Hence it appears 


that in a common ſale the purchaſer becomes proprietor of the article 


previous to the ſeizin, - whereas, in a Sillim ſale, the right of property 


does not veſt until aſter the ſeizin. Hence, alſo,” in a Sillim ſale, if 


the purchaſer deſire the ſeller to grad the wheat, put in the manner 
above recited into his bag, the flour is the property of the ſeller ;— 


whereas, if the ſame were to be done in caſe of a common ſale, it would 


be the property of the pugchaſar. In the ſame manner, alſo, if the, 


purchaſer ſhould. deſire the ſeller to throw the heat into the river, 
and he act accordingly, then, i in a Fillen ſale; the loſs would reſult to 


the /eller,—whereas, in a:cammen ſale it would fall upon the purchaſer, 
and he would TO. nnd for the F 8 his MY was. ef- 
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and ſo alſo, 


if it be mea - 
ſured by the 
ſeller into mw 
own ſack, a 

the we 
er's inſtance, 
although the 
purchaſer be 

preſent. 


Caſe of deli- 


very of a de- 
terminate arti- 
clein theſame 
parcelwith an 
undeterminate 
article, 


caſe, if the ſeller firſt meaſure the /pecyfic wheat into the ſack, and 
afterwards the undeterminate wheat, the purchaſer is ſeized of Both the 
meaſures of wheat; of the determinate: wheat; becauſe his directions 
to the ſeller with reſpect to it were efficient, as 


where a perſon conſigns his ring to a Jed with ada to add 


that the ſeller, by the direction of the purchaſer, meaſure out the ar- 


ticlo and put it into the purchaſer's ſack 3 and there is no neceſſity 
for another meaſurement, ſinoe in this caſe the {eller acts as agent for 
meaſurement to the purchaſer; and the ſeizin is completely eſta- 
er en 5 . e of this wheat into the — 8 * 
Tos perlon piichiaſs whit 4 direct the ſetter to EVAL. it out 
and put it into his owti ſack, and the ſeller act accordingly, the pur- 
chaſer is not ſeized of it, inaſmuch as he borrowed the ſack of the 
ſeller without taking poſſeſſion of it, and conſequently does not be- 
come ſeized of its contents. The caſe is therefore the fame as if the 
purchaſer had directed the ſeller to meaſure out the wheat and place 
it in a particular corner of his own houſe, which being completely in 
the poſſeſſion of the ſeller, the purchaſer cannot conſequently be 
ſeized of any thing in it. 5 


7 * : S „ . 
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— 3 


Ir an Fan and a ſpecific thing be joined together, by a 
perſon (for inſtance) purchaſing a ſpecific Koor of wheat, and alſo 
entering into a Si/lm contract for another Koor of the ſame (the 
former of which is ſpecific and the latter undeterminate,) and then di- 
recting the ſeller to meaſure out both into his own ſack, in- that 


it was his undoubted 
property; — and of the undeterminate heat, becauſe, upon the ſeller 
meaſuring it out, and placing it in the bag, it then becomes impli- 
cated with the property of the purchaſer; and on account of ſuch im- 
plication the purchaſer becomes ſeized of it!—The caſe therefore is 


analagous to where a perſon, haying ſolicited the loan of ſome wheat, 
defires the lender to ſcatter it on his {the borrower's) ground, or, 


_ 


TTY i E. 
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caſes the ſeizin takes place immediately on the implication with the 
property. If, on the contrary, in the caſe in queſtion, the ſeller firſt 
meaſure out the undeterminate wheat, and place it in the purchaſer's 


ſack, and afterwards: the ſpeciſic wheat, the purchaſer does not be- 


come ſeized of either; becauſe his directions to meaſute oùt the un- 


determinate Wheat were not efficient, and conſequently the property 
of it retnained with the ſeller, as before and having afterwards 


mixed the determinate wheat with his own. property, he pos We de- 


ſtroys and annuls the right of property of the other. — This is 
founded on the doctrine of Hanegſa, according to whom the implica- 
tion of the. property of another with, one's. own is deſtructive of the 
right. of property of that other; and on this principle be holds is 
kale with reſpect to the determinate wheat to be diflolyed.. 

QBJEcTION.— The above. implication is with the 3 of che 
purchaſer, ſince it was by his order that the ſeller made the meaſure- 
ment, and hence the ſale ou ght not in this caſe to be diſſolved. 

R ELV. — The implication 1 is.not made with the conſent of. the 
purchaſer, ſince there is a probability that his object was 'that the 
ſpecific wheat ſhould firſt be meaſured out. 

What is here advanced is founded ori the doctrine of Haneefa, as 
above ſtated. The two diſciples are of opinion that the purchaſer 


has the option of either diflolving the fale or ſharing with the ſeller 


in the mixed property; becauſe, coor to them, the implication 
of the property. of another with one's own is not in all caſes deſtrue- 


tive ot the ha one of property. of that other. 


Ir a perſon purchaſe a Kor of Wheat by a 2 contract, making 
a female ſlave the price advanced, and after the ſeller taking poſleſ- 
fon of the ſlave the parties diffolve the contract, and the ſlave after- 
wards die whilſt yet in the poſſeſſion of the ſeller, in this caſe the 
ſeller is reſponfible for the value ſhe bore on the day of ſeizin.—If, 
alſo, the diſſolution be made after the death of the female —_— it 


is 


less 
be diſſolved, 


cle advanced 
periſh before 
reſtitution, : 
the ſeller is 
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is ld; and the ſeller in ctbeinep niger remains reſponfible: for 
the value at the period of feizin;— The reaſon, of this-is:that the va- 
lidity of a diflolution peſts upon the cxifhonca. ul the contract, and 
that, again, reſts upon the exiſtence of the ſubject of it: no, in a 
contract of Sillimg the qr tice advanced for is the ſubet of the con · 
tract; and as/ that, in the caſe in queſtion, ſtill continues in exiſtence, 
a it follows that the ;diflolution is valid : and the diſſal utiou being 
valid, and the codtract of Sl con ſoquentiy cancelled wich reſpet 
to the article advanced for, it follows that it is alſo cancelled with 
reſpect to the ſlave, (being the price paid in advance,) as 4 
of the article advanced for, although it be het valid with to 
the ſlave, originally, becauſe of her non etiſtenee, fince there are 
many things which, although not valid originalty, ate"; yet ſo  deprad. 
antly.— The contract, therefore, being cancelled with reſpett to the 
flave, it becorn&s incumbent upon che ſeller to return her; but as 
this is rr be muſt pay her value. * gant a 21 
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The dislu- Woh a perſon, having purchaſed a ave, Nat agree with the ſeller 

ton of a Ge to diffolve the bargain, and the ſlave afterwards. die in his poſſeſſi jon, 

1 3 the diſſolution is invalid zor, if the {lave die ff, and the parties 
icle periſh- - 

ing befor re- then agree to diſſolve the contract, in this caſe alſo the diflolution 1 18 

' invalid [;- Locale, the flave being the ſubject of the fale, and his death 

of conſequence deſtroying the exiſtence of the contract, the diflolution 

is therefore invalid from the beginning in the FN caſe, and be- 

comes invalid in the end in the firſt caſe, —as the ſubject no longer 

remains. It is otherwiſe in a caſe of Beea Mookdyeza, or barter; be- 

cauſe a diſſolution in that caſe is valid after the decay or deſtruction 

of one of the articles; ſince either of them being capable of becoming 


« the To of the ſale, the ex Ning one is therefore conſidered as ſuch. 


In a difpute 17 a ren enter into a contra of Slum 5 a Kor of Et, at the 


Inna 1 rate of ten rms, and the ſeller afterwards aſſert that he hadagreed for 


the lubject, ** wheat of an inferior ſort,” and the purchaſer deny this, aſſerting that 
f 4 | | «6 the 
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the ſtipulstion of Wheat was made in an ahhelute manner, ind « the aſſertion 
therefore the contract is invalid,“ in ſuch cafe the affertion of ( whence 
the ſeller, corroborated by an oath, muſt be credited, fince he pleads ® 
the validity of the contract, by virtue of the declaration of a condi- 
tion of it; and the aſſertion of the purchaſer, notwithſtanding his 
denial of the validity of the contract, is not credited, becauſe it 
tends to à deſtruction of his own right, ſince it is a cuſtom, in 
Sillim files, that the goods advanced For be ſuperivy to the ſum ad · 
vanbed:;—If a vice verſa diſagreement take place between the parties, 
the learned fay that, agrerably to the doctrine of Hantefa, the affer- 
tion of the parcajer | is credited, ſince he claims the validity of the con- 
tract. According to the two diſciples, the aſſertion of the „eller is 
credited in both caſes, as he is the defendant in both, notwithſtanding 


that, in the latter, he deny the validity of the contract. This will 
be more fully N 0 hereafter, 


* 
* 


Ir a difagreement take place between the parties | to a Sillim ſale, Ir the c 
by the ſeller afferting that a period of delivery had not been deter- denn the ap- 


intment of 


mined in the contract, and the purchaſer aſſertihg that it had, the aſ- period of 


ſertion of the purchaſer muſt be credited, becauſe a determination of Merton of 


a period for delivery 1s a right of the 1 * his denial is therefore LD 
a wilful injury to himſelt. riod, muſt be 


| credited. 
. Ozjxcr 10n.—The ſeller denies the determination of a period — 2 


delivery from a view to his own advantage; ſince ſuch denial is the 
cauſe of annulling the contract, by which means he obtains the pro- 
perty of the goods he had engaged to deliver. Hence his aa is ad- 
vantageous and not injurious to himſelf. 

Reer.y.—The invalidity of a Slim contract, becauſe of the period 
of delivery being undeterminate, is not certain, ſince our doors have 
diſagreed on this point. The advantage, therefore, in this view, is 
of no account; whereas the advantage to the eller, from the deter- 
mination of ſuch period, being obvious, his denial of it thereupon is 
an injury to himſelf.—lt i is otherwiſe in the caſe of a diſagreement |, 
Vor. II. 8 Z 2 2 between 


* 
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between the parties with regard to the exiſtence of a condition con- 
cerning the quality of the article; becauſe in that inſtance the inva- 


lidity of the contract, from a want of a definition of nt quality, 
is certain. | 
If, on the other band; the ſeller aſſert chat the bniod had oY 
determined, and the purchaſer deny this, in that caſe, according to 
the two diſciples, the aſſertion of the purchaſer muſt be ctedited, be- 
cauſe he denies the right which the {eller claims from him, , Although, 
at the ſame time, he deny the validity of the contract; 2 the ſame 
manner as holds with reſpect to the proprietor of the ſock i in a con- 
tract of Mozdribat ;—that is to ſay, if the proprietor of the ſtock were 


to ſay to his Mozdrib, or manager, I ſtipulated that a half of the 


profit ſhall go to you excepting ten dime; and the manager 
deny this, and aſſert that he had ſtipulated a aff of the profit in 


his favour, in this caſe the aſſertion of the proprietor of the ſtock i is cre- 


dited, ſince he denies the claim of right of the agent, notwithſtanding 


he thereby at the ſame time deny the validity of the contract be- 


tween them.—Haneefa ſays that, in the caſe in queſtion, the aſſertion 
of the ſeller is to be credited, becauſe he claims the validity of the 
contract. Beſides, the purchaſer and ſeller both agree in their having 
made a Sillim contract, and conſequently they both apparently agree 


in the validity of it :—but, again, the purchaſer, in denying the aſ- 


ſertion of the ſeller, denies the validity of the contract, which is 
the denial of a thing he at the ſame time admits, and is conſequently 
not worthy | of credit. It is otherwiſe in the caſe of Mozdribat, be- 


_ caufe a contract of Moadribat is not binding upon either the manager 


or the owner of the ſtock, ſince the manager may refuſe the execu- 


tion of the Mozdribat at any time, and the, conſtituent may diſmiſs 


him when he pleafes : ſych a diſagreement, therefore, in the caſe of 
Mozdribat, is of no conſequence, the plea of invalidity, in this inſtance, 
amounting, in fact, to nothing more than a refuſal to carry the 
contract into execution, which it is law ful for either party to do. 


There 1 therefore, only the claim to profit on the part of 
| 85 the 
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the manager; and as this is oppoſed by the proprietor of the ſtock, his 


declaration muſt conſequently be credited. A Sillim contract, on the 
contrary, is abſolute, and therefore of a different nature. 


From the above diſcuſſion it appears to be a general rule that the if | 


ſertion of a perſon who denies his'own right, and not the right of ano- 
ther. upon him, is not credited iti the opinion of all our doctors ;—and 
that whoever pleads the validity of a contract muſt be credited/in his 
aſſertion, according to Haneefa, provided both parties be agreed in the 
uniformity of the contract, ſuch as that of Sillim, which, whether 
valid or invalid, is of. an uniform nature; in oppoſition to Mozdribat, 


which, in caſe of its validity, is a contract of participated profit, and 


in caſe of its invalidity is merely a contract of hire. The two ſcholars 
are of opinion that, in the caſe in queſtion, the aſſertion of the d- 


Jendant muſt be credited, notwithſtanding he * deny the vali- 


dity of the contract. 1. | 
Ir a "Ye" enter into a Si/lim contract with reſpect to cloth, de- 
ſcribing its length, breadth, and quality of fineneſs or coarſenefs, ſuch 


ſale is valid, Pecadie! it is a contract of Bilim which relates to a known 


thing, and of which the delivery 1 is practicable, If the ſubject of the 
ſale be a piece of //4 ſtuff, it is neceſſary, in addition, to ſetthe the 
weight, that alſo bein Sa an ee in this Inſtance, | 

* * | 
A SILLIM ſale of jewels or matine ſhells is not lawful, AI 
the unities of, theſe vary in —_ et. 


o * 


A 511180 ſale of ſmall pearls that are ſold e to weight i is 
lawful, as the weight aſcertains the ſubject of the ale. 


Tazzs | is no t in a ſale of bricks, SUD they be in 
a wet or dry ſtate, provided a deſcription be given of the mould in 


which they are formed, becauſe bricks, in their unities, are of a imi- 


lar . more — where their mould is deſcribed.—In ſhort, 
222 2 8 eve 
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In Sillin ſales 
of piece goods 


all the quali- 


ties muſt be 


— 


_ Sillim ſale is 


not valid in 

ſhells, or jew- 
els: but it is 
valid in ſmall 


pearls ſold by 


ele. 


in bricks, 
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and (in ſhort) eyery thing of which it is poſſible to comprize a deſcription of the 


which admit. qualities, and a knowledge of the quantity, is a fit ſubje& of Sillim 
ke Beneral #” ale, as it cannot occaſion contention; on the other hand, a Silint ſale 


quality, — is not lawful with reſpect to things incapable of being defined by a 

5 deſcription of quality or quantity; becauſe the ſubject of a Sillim ſale 
is a debt due by the ſeller; and if its quality be not known. there 

conſequently exiſts a e of uncertainty from which a, contention 


muſt ariſe, „ $885 
or which are TERRE is no impropriety in a S://im ſale of pots or veſſels for boil- 
particularly  - a | . . | . 
defined. © ing Water, or of boots,” or the like, , provided theſe articles be particy- 
larly defined, becauſe the conditions eſſential to the validity of a Sm 
fale are here obſerved: but if the articles be not defined, the ſale is 
abſolutely invalid, the ſubject of the ſale being in ſuch gaſe an un- 
defined debt. It is alſo lawful to beſpeak any of theſe articles. from 
the workman without fixing the period of delivery —Thus if a perſon 
ſhould deſire a boot-maker to make boots on his account, of a parti- 
cular ze and quality, ſuch agreement is lawful, on a favourable 
conſtruction, founded on the uſage and practice of mankind, although 
it be unlawful by analogy, as being the fale of a dee Which is 


e. 


bd 


2 Ir is to be obſerved that a contract for workmanſhip i is pp — 
8 not merely a promiſe. This is approved. The ſubject of the. fale, 
turer, in a moreover, in ſuch caſe, although in reality a nonentity, is yet conſi- 
Sillim, are dered, in effect, as an entity; and the thing upon which the contract 
—— reſts is conſidered as a ſubſtance, (that is, as boats, for inſtance) and 
not as. the work of a manufacturer in an ab Hracted manner; — and ac- 
cordingly, if the manufacturer bring boots that had been worked 

by another, or boots which he had himſelf worked prior to 

the contract, and the perſon who had beſpoke them ſhould approve 

of the ſame, the contract is legally fulfilled. —Beſfides, articles that 

are beſpoken are not determined for the perſon who beſ poke them 


6 | , 5,5 _ 
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until he approve of them; and hence, if tlie an ſhould ſell 
them to another before he had ſhewn them to thus perſon, it is Tn 
ful. * this is s approved, | 


* 


0 | 4 
Wiidwivas beſpeaks goods of a workman has the option of r 

ing or rejecting them, becauſe of his having purchaſed articles which 2820 

he has not ſeen.— The workman, however, has no option, inſomuch upon deli- 

that the perſon. who beſpoke them may, if he pleaſe, take them from Wi a 

him by, force. This is recorded by Mahammed, in the Maboot, and 

is the moſt authentic dofrine.—It is related however, as an opinion * | 
of Haneefa, that the workman alſo has an opinion, inaſmuch as it is 
impoſſible for him to furniſh the articles beſpoken without detri- - 

ment, fince in order to make baots, (for inſtance,) it is neceſſary 

to purchaſe hides, and inſtruments to cut them, and this is not free 

from loſs. It is related, as an opinion of Aboo Yooſaf, that neither 

party paſſoſſes an option; for the Workman, a8 being the eller, is not E 
entitled to an option,—in the ſame manner as, in'a fale of goods o 
unſeen, the fller bath no option; and with regard to the petſon FO 
who beſpeaks the goods, if an option were given to him it would | e 

be an injury to the ſeller, fine if he rejected the goods other peo 
ple might not chuſe to purchaſe them for the value; — as where, for | | 
inſtance, a commander of high rank beſpeaks goods, and the workman BEDS 
accordingly makes them in a ſtyle ſuitable to his rank, and he after- ; | 
wards rejects them; —in which caſe the common n, = _ "y 


Waun en en i 


A contilicy with ** worktviewfas the furniſhing of R is not An engage - 
lawful with reſpect to ſueh articles as it is not cuſtomary among man- ment with @ 
kind to beſpeak,—as cloth (for inftance,) becauſe the' beſpeaking of 3 
goods is im itſelf unlawful, and is therefore admitted by the law only 3 is not cuſ- 
bo far as it is authorized by the cuſtom of mankind, whick is conff- fert uh ut 
&red as a neceſſary inſtrument of its legality.—It is alſo requiſite, in 57 
beſpeaking articles authorized by the eu ef mankind, to deſeribe 


. their 


54 


F 


| $: X 1/7 VE Boox XVI 
their quality, in order to enable the workman to furniſh them a0. 
cordingly; and unleſs ſuch deſeription be given, the contract is un- 
lawful.—It is to be obſerved that the prohibition. of a ſtipulation of 
a period for delivery, as recited in the firſt of theſe, caſes. relative to 
contracts of this kind, proceeds upon this ground, that if a period 
were ſtipulated in a contfact for the ſupply of work of articles atho- 
rized by cuſtom, and the price paid immediately to the workman, it 
would then become a Sillim ſale in the opinion of Aboo Yaoſaf: in op- 
poſition to that, however, of the two diſciples, Who hold, that it 

would ſtill remain merely a contract for the ſupply of work : but 
if the period ſhould be ſtipulated in the caſe of articles not autho- 
rized by cuſtom, it then becomes a Sillim ſale in the opinions of 
all our doctors.— The reaſoning of the two diſciples in ſupport of 
their opinion in the firſt caſe is that the word If/ind literally means 
a requiſition of workmanſhjp, and ought of conſequence to be uſed 
in that ſenſe, ſo long as the context does not ee it to 
ſome other ſenſe. 55 
ON Io —The Sipialaticrs of a period is a context which 
clearly indicates that Mind is to be taken in a ſenſe different from 
its /iteral meaning; and that it is to be underſtood as implying a Sillm 
agreement; otherwiſe what need for the ſtipulation of a period lt 
would therefore appear that in ſuch a caſe it amounts to a SrHim.” 
Rr v. The ſtipulation of a period, as in the firſt caſe, is not 


T convincing argument that the word 1//ind is not to be taken in its li 


„ 


teral ſenſe, but ought to be underſtood as implying an agreement of 
Sillim; becauſe the ſtipulation of a period may be ſuppoſed to have 
been made with a view 70 expedition. —and it may be ſuppoſed that 
the object of the beſpeaker, in fixing a period, was to prevent delays: 

in oppoſition to the caſe of things not authorized by cuſtom, for there 
a contract for a ſupply of workmanſhip, as being 1 invalid, is conſtrued 
to mean a Sillim ſale, which is lawful. 

he reaſoning of Haneefa is that, when a period i is ſtipulated, 


1t fixes the ſubject of the dale to be a debt, becauſe periods are not 
| ; 0 | nos 
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fixed except with regard to debts;—and the ſubje& ERA proved. d _ 

be a debt, the conſtruction of the contract into a Sillim ſale is eaſy and NY 
natural, 1t is therefore conſtrued to be a Slim ſale, which is lawful, 

in the opinion of all our doctors, beyond A doubt; whereas, there is 

a doubt with reſpect to the other, fince praclice means the deeds of 1 of 

all people of all countries, and this can never be known with cer- 

tainty: as, therefore, the legality of a Sillim ſale is eertain, and prac- 8 

tice is not free from doubt, it follows that it is preferable to conſtrue ; We. 


a contract for a ſupply of work to mean a contract of Vl m. 


„ ü | * — 
| * . a 
s | * | 
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Ir is law ful to ſell a dog or a hw whether be or other- le. lanfal'to 
wiſe. It is related, as an opinion of Aboo Yoſef, that the file of a dog 2 
that bites is not lawful ;—and Shafei has ſaid that the ſale of a dog i is 
abſolutely illegal; becauſe the prophet has declared the wages of 
« whoredom, and the price of a deg, are in the number of arotibited *, 
 things;” and alſo, becauſe a dog is actual filth, and is therefore 
deſerving of abhorrence; whereas the legality of ſale entitles the ſub- 
ject of it to reſpect; and i is confequently incompatible with the nature 
of a dog? The arguments of our doctors upon this point are twofold. 
FixsT, the prophet has prohibited the ſale of dogs, excepting ſuch as | 
are trained to hunt or to watch ,—SECONDLY, dogs are a ſpecies of | 
property, inaſmuch as they are capable of yielding profit by means of b = 
hunting-and gen: and being property, they are therefore fit ſul 
kQts of ſale; in oppoſition to the caſe of naxiaus animals, ſuch as nales 
or fan. which are not capable of 3 uſe. With ref} 150 1 

1 | . 


— I” eng gn 
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che tradition quoted by Shafe?, it applies to the infancy of Mam, at 
which period the prophet prohibited every one from eating the price of 
a dog, in order to reſtrain men from a fondneſs for dogs, as it was 
then a cuſtom to keep dogs for breed, and to ſuffer them to ſleep on 
the ſame carpet. But when this cuſtom fell into diſuſe, and men ab- 
ſtained from a fondneſs for dogs, the prophet ordained the ſale of them. 


With reſpect to the aſſertion of Shafei, | that dogs are aftual filth, it is 
not admitted ; but admitting this, {till it follows * the W and 
not the ſelling of them is unlawful. : 


ft is not law- THE ale of wine or 1 is not 3 bc in the fame 

3 manner as the prophet has prohibited the eating or drinking of theſe, 

ſo alſo has he prohibited the /a/e of them, or the eating of the price of 

them; and alſo, becauſe theſe are not ſubſtantial property with re- 
gad to Muſſulmant, as has been before frequently explained. 


| Rules wth / © Zines, in purchaſe and ſale, are the ſame as Muſſulmans * 
Zimmers in becauſe the prophet has ſaid Be regaraful of ZIMMER Rs, for they are 


1 * entitled to the ſame rights, and ſubject to the ſame rules with Mus- 
„ SULMANS;”—and alſo, becauſe, being under the ſame neceſſities, 
in the tranſaction of their concerns, as Muſſulmans, they ſtand in need 
of the ſame immunities. They are therefore the ſame as Muſſulmans 

with reſpect to purchaſe and eee g, however, in the ſale 
of wine and pork, which is lawful to them, as the ſale of wine, by 
them, is conſidered in the ſame light with that of the crude juice of 
the grape by the Muſſulmans ; nnd the ſale of pork by them is equi- 
valent to that of the fleſh of a goat by Muſſulmans; becauſe theſe 
things are lawful in their belief, and we are .commanded to ſuffer 
them to purſue their own tenets. Moreover, Omar commanded 
his agents to empower the Zimmees to ſell wine, taking from them 

| atenth part of the price: a prom that the ſale of wine is avi among 

; them. 
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Ir a perſon e « ſell your flave' to, a dt A perſon in- 
<« for one thouſand dirms, on condition that I be reſponſible eo you for — 


five hundred dirms of the price, independant of the one thouſktnd his property 
4% dirms,” and the ſaid perſon act accordingly, it is valid, and he is * ng 4 
entitled to one thouſand dirms from the purchaſer, and to five hundred — — ad- 
dirms from the ſecurity; whereas, if 5 were ſimply to ſay, I will and abovethe 
be reſponſible for five hundred dirms,” without mentioning the bone for 
words © of the price,” the ſeller is, in that caſe, entitled only to the fuck — 1 
one thouſand dirms from the purchaſer, and has no claim on the unleſs this 
ſurety. —The reaſon of this is, that an increaſe in the price, or in expreied a 
the wares, is lawful, according to all our doctors, and is joined formin * 
to the original contract, (as has been already explained, ) being only pie price. 
an alteration of the contract from one lawful quality to another fawful 
quality ;—and as it is lawful for the purchaſer to make an alteration in 
the price, although he be no gainer in other reſpects by it, (as if he 
ſhould increaſe the price, notwithſtanding it be adequate to the value © 
of the goods before the increaſe,) ſo alſo it is lawful for a ſtranger to 
lay himſelf under an obligation for an increaſe of price, although he | 
have no advantage in other reſpects; -in the ſame manner as the con- 
ſideration for Khoo/a becomes incumbent upon a wife in virtue of her 
aſſent to the Khoola, although ſhe receive nothing in exchange, for 
woman is originally rer, and the procurement of a divorce adds no- 
thing to her original freedom. It is eſſential, therefore, to the va» 
lidity of the ſeller's claim upon this perſon, that the increaſe be op- 
poſed to the goods by the ſpecification of the words of the price; 
and if theſe words OY the er e or eee 
account. af 1 | 


* - 
— 


Ir a derte, vers purchaſed A lle ard; W dire over in A female | 
marriage to another before ſeizin, and that other cohabit with her, Ar, Fool 
ſuch marriage 1slawful, as having been concluded in virtue of the au- req | 
thority of the proprietor: and it alſo determines the ſeizin of the eee 
purchaſer. If, however, the huſband 118 not cohabit with her, Aking voſ 


ſeſſion of her. 
Vor. II. 3 4 A | the 


* 
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geſt that the purchaſer becomes ſeized of the ſlave on the inſtant of 
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the marriage does not, in that caſe, determine the ſeizin according to 


a favourable conſtruction of the law.—Analogy, indeed, would ſug- 


the marriage -· contract, | ſince, in conſequence thereof, the right of 
property over the ſlave is rendered virtually defective it would 
therefore follow that the ſeizin becomes eſtabliſhed. as an effect of the 
contract, in the ſame manner as in the caſe of an actual defect occa- 
ſioned by any act of a purchaſer .—The reaſon for a more favourable 
conſtruction, on this occaſion, is that any act by which an actual de- 
fect is occaſioned infers an exertion of power over the ſubject, Which 


conſequently eſtabliſhed a ſeizin of the ſubject: but an act which 


merely induces a virtual. defect does not admit of this ne, 95 2s 


__ © to eſtabliſh ſeizin. 


Caſe of the 


purchaſer diſ- 


appearing, 
without 
taking poſ- 


1 a perſon, having vachafd a 5 ſhould afterwards abſent 
himſelf without taking poſſeſſion, or paying the price, and the ſeller 
prove by witneſſes that he had ſold the ſlave to the abſentee, in that 


ſeffion of his caſe, provided the place of his retirement be known and aſcertained, 


purchaſe, or 
paying the 
price: 


the ſlave cannot be re ſold on account of the exigences of the ſeller, 
for theſe may be otherwiſe anſwered, and ſuch ſale would deſtroy the 


right of the firſt purchaſer :—but if the-abſentee's. place of retirement 


be not known, the ſlave may be re-ſold, and the debt of the pur- 


| chaſer to the ſeller paid by means of the price; for the. ſeller. has 
proved, by witneſſes, that the ſlave is the property of the purchaſer, 


and that he has a claim upon him; and conſequently, when the place 
of retirement of the purchaſer is unknown, it is incumbent on the 
magiſtrate to direct the ſlave to be ſold for the ſatisfaction of the ſeller, 


which could not otherwiſe be obtained ;—in the ſame manner as where 


a pawner dies before having releaſed his pledge, in which caſe it is 


- ſold for the diſcharge of his debt to the pawn-holder.— It is otherwiſe 


where the purchaſer diſappears after ſeizin, for in this caſe the ſlave 


cannot be ſold to anſwer the right of the ſeller, ſince his right is not 
ee connected with the ſlave, as Hog in ſuch a circuraſtance, 


ſtands | 


4. 
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ſtands in the ſame predicament with the other creditors it is to he) 
obſerved that, in caſe of the ſlave being ſold on account of the ſeller, 
if any thing remain after the diſcharge of his claim by means of the 
price, the ſeller muſt keep ſuch remainder in behalf of the purchaſer, 
to whom it is due as an exchange for his property: —but if the price 
ſhould not ſuffice to anſwer his claim, he is in that caſe entitled aſter - 
wards to the remainder from the purchaſer. Suppoſing there be two, 
purchaſers, and only one of them diſappear, the one that is preſent is 
entitled to pay the whole of the price. of the ſlave, and to take com- 
plete poſſeſſion of him; and if, in this caſe, the other purchaſer af- 
terward appear, he is not entitled to receive his ſhare until he ſhall 
have paid to his partner the price of it. This is the adjudication. of 
Haneefa and Mohammed. Aboo Yooſaf has aid that, if the preſent pur- 
chaſer pay the whole of the price, till he is only entitled to take poſ- 
ſeſſion of his own ſhare, and that, as the payment of the debt of the 
abſentee was a gratuitous and unſolicited act in his favour, he is not 
entitled to receive it from him, fince he paid it without his authority. 
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or of one of 
two pur- 
chaſers diſ- 
appearing 
under the 


ſame eircum- 8 


ſtance. 


Beſides, as the preſent purchaſer is, as it were, a fir anger with re- 


ſpect to the abſentee, he is not entitled to take poſſeſſion of his ſhare. : 


The reaſoning of Haneefa is that the preſent purchaſer, in making 
payment on behalf of the abſentee, acted from neceſſity, and not from 
choice; becauſe it was not otherwiſe poſſible for him to enjoy his own 
ſhare, fince, having purchaſed the flave jointly with the other by one 


contract, it was impoſſible for him to. detain him in his: poſſeſſion _, 


whilſt there exiſted the claim of another with reſpect to part of him. 
Now whoſoever: pays the debt of another from neceſſity is entitlod to 
repayment, not withſtanding his having acted without authority; as 


in the caſe of the loan of a pledge; for if a perſon lend to another 20 


ſomething in order that he may pledge it, and that other having 
pledged it accordingly, the lender afterwards, from a neceſſary want 
of the ſaid thing, redeem it from the pawnee, he is, in ſuch caſe, 
entitled to repayment from the borrower, although he have redeemed 
the pledge without authority from him. Since, therefore, the pre- 
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ferit nacchiaſer; f in the caſe in queſtion, has a right to repayment from. 
the abſentee, it follows that he has alſo a right to detain in his poſ- 


ſeſſion the ſhare of the abſentee until he receive payment of the ſum 
due to him; in the ſame manner as an agent for purchaſe, who pays 
from his own. property the price of the goods purchaſed on behalf of 
his conſtituent, is entitled to retain poſſeſfion of 1e _ he receive 
D the re N 18 Wine 
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Is a be carats a female flave in MOVE for © one chouſind 
myſtalſ of gold and filver,—faying I purchaſe this ſlave for one thou- 
Bone in he fand miſtalt of gold and ſilver, in that caſe it is incumbent on him 
offerofa to pay five hundred ds of gold, and: five hundred: auf#4k of ſilver; 
for the reference of the miſtal to the gold and filver having been in an 
equal degree applicable to each, an equal proportion in the payment is 
of conſequence incumbent.—If, on. the other hand, the purchaſer 
ſhould ſay, T have purchaſed. this ſlave in exchange for one thouſand 
< of gold and ſilver, in this caſe he muſt pay five hundred miſtuli of 
gold, and five hundred dirms of ſilver, (of the ſeptimal weight;) for 
the term. ane thouſand having been referred to the gold and ſilver in 
a general manner, it is therefore conſtrued to apply to the mee] in 
common uſe with reſpect to each in particular. 


— 


The receipt 15 a perſon :ndebted to another in the amount of ten m of 2 
of ba/e money 


inflead of go good ſort, afterwards pay him this amount in an inferior ſpecies, and 
money, i 


be lol or ex. the other, being ignorant of this circumſtance, receive them, and af- 
pon terwards expend them, or loſe them, in this caſe the debt is com- 
charge. pletely diſcharged, and the creditor is not entitled to any —_— 
tion for the difference of quality. This is: according to Haneefa. and 
Mohammed. Abeo Yaoſaf has ſaid, that in this caſe the creditor is en- 
titled to return to the debtor a tantamount of dirms of the ſort he re- 
Ceeived, and to demand from him ten dirms of a ſuperior ſort, to which 
he has a right; becauſe, in the ſame manner as his right relates to 


7 | „ . 
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the ſub/lance of the dirms, ſo allo is it eſtabliſhed inthe quality, A con- 
ſervation of each right is therefore indiſpenſable :. but as the conſerva- 
tion bf the ſecond! right, by means: of an allowance” in exchange for 
the difference of quality, is impracticable, (ſince quality in homoge- 
neous articles is of no relative value, ) this mode muſt neceſſarily be 
adopted. The reaſoning of Haneefa and Mobammed is, that the bad 


dirms are of the ſame ſpecies. with the good; and that after the re- 


ceipt and expenditure, or deſtruction of them, the debt is diſcharged; 
becauſe the claim which remains relates to quality, and this is impoſ- 


ſible to ſatisfy by the granting of a compenſation, inaſmuch. as quality: 


in itſelf bears no value. 


Ir a bird incubate its eggs in the cub Sag perſon,. the 
right of property over the brood does not, in. virtue of ſuch: incuba- 
tion, veſt in the proprietor of the ground; on the contrary, they re- me 


Articles of a 
neutral nature 
do m_ be- 


perty but by 


main free to the perſon. who ſhall firſt ſeize them. The law is alſo the a, ſiixin.. 


fame with reſpe& to eggs which a bird lays upon any particular 


ground.— 80 alſo, if a deer ſhould fleep for a night in a field, it does 
not by that act become the property of the proprietor of that field; 
on the contrary, it remains free to whomſbever ĩt may be caught by. 
The reaſon of this is, that both the young ones and the deer are oon 


ſidered in the nature of game, and as ſuch are free to the perſon. Who 


catches them, although no ſtratagem be uſed for that purpoſe ;—— 


and the ſame, alſo, of 8853 whence,. if a Mabrim ſhould either 


break or. broil them, he is ſubject to make expiation,—More-- 
over, the proprietor did not purpoſely prepare his land that the bird 


ſhould lay or incubate her eggs, or that the deer ſhould. ſleep upon - | 


it—It is therefore the ſame as if a. perſon ſhould ſpread out his 
net for the purpoſe of drying it, in which caſe, if any game ſhould 
fall into it, it would not become immediately the property of the pro- 
prietor of the net, but would continue neutral until ſome one ſeize it; 

or, as if game ſhould come into a houſe, in which caſe it does not 


become the immediate property of the prpgrieter: of the houſe; or, 


as . 
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as if a perſon, : ſcattering ſugur or dirms (for inſtanee) among the 
people, ſhould chance to throw theſe into the clothes of ſome one; in 


which caſe the property does not immediately veſt in that perſon, 


until he wrap. it up or prepare to ſeize it.— It is otherwiſe with reſpect 
to honey, for the property of it veſts in the proprietor of the ground 


in which it is gathered together; becauſe honey is conſidered as the 


produce of the ground, and hence the proprietor of the ground ob- 
tains a property in it as a dependant of the ſoil, in the ſame man- 


ner as in the trees which ow in his land, or in water r * 
through it. 8155 > 3 10 | 0 
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EEYA SIR F means a pure ſale, of which the articles oppoſed — Definition of | 
in exchange to each other are both repreſentatives of price. This wed * 
is termed Sirf, becauſe Sirf means a removal, and in this mode of ſale 
it is neceflary to remove the articles oppoſed to each other in exchange 
from the hands of each of the parties, reſpectively, into thoſe of the 
other. Sir alſo means a Superiority ; ; and in this kind of ſale a ſuperi- 
ority 1s the only object; that is, a ſuperiority of quality, faſhion, or 
workmanſhip ; for gold or ſilver being, with reſpect to their ſubſtance, 

of no uſe, are only deſireable from ſuch ſyperiority. 


* HE 
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. + yo” 70 Tux ſale of gold for gold, or fibver for ſilver „ 18 permitted only 
de kraddly when they are exactly equal in point of weight: but the one may be 
be pt ogy of a ſuperior quality to the other; or the one may be bullion, and the 
3 74 4 other may be ioroug ht; becauſe the prophet has ſaid . Se Gold for 
so, from hand to hand, at an equal rate avcordeng to weight; for 
any inequality in point of aveight is UsuR Y. And he has alſo de. 

clared “ the GooDNEss and BADNEsS of the quality is the ſame,“ 


(as has been already explained in the precedin 8 bock treating 
of ſale.) 


W Thierchange 1 ſeizin is an indiſpenſable requiſite in a Si fale;—that 
— = is, it is indiſpenſable that each of the parties, prior to their departure 
. from the meeting, take poſſeſſion of the article reſpectively given in 

exchange.; becauſe of the tradition above quoted; and alſo, becauſe 

Omar ſaid to one of the parties in a Si ſale, If the other party re- 

guire leave to 80 70 his houſe, yet you muſt not grant it. Beſides, 

| the ſeizin of one of the parties is.an indiſpenſable requiſite, leſt the 

| _ ,contra& prove to be an exchange of a debt for a debt: —and as the 

ſeizin of one of the parties is requiſite, it follows that, in order to 

eſtabliſh an equality, the ſeizin of the other is alſo requiſite, fince 

uſury would-otherwiſe be induced. In a ſale of this nature; more- 

over, neither ſubject has a priority with reſpect to the other; 

and hence a mutual ſeizin is requiſite, whether both the ſubjects be 

of a determinate nature, Las i in the ſale of ant ſilver veſſel for another 

ſilver veſſel,) or of a nature not determinate, (as in the ſale of Arm 

and deenars in exchange for dirms and deenars,) or one of them deter- 

minate and the other not, (as in the ſale of a ſilver veſſel in exchange 

for dirms and deenars;) becauſe the tradition enjoining a mutual ſeizin 

435 abſolute, and makes ne diſcrimination of theſe circumſtances. — 
Beſides, although a filver veſſel be determinate, ſtill there ſubſiſts a 

doubt with reſpect to its determination, inaſmuch as ſilver is conſi- 

dered in its nature as a repreſentative of. price; and, in a caſe of this 


nature, a doubt i is a ſufficient cauſe for the neceſſit y of ſeizan, 7211 
. a " 2 
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a daubs, in matters relative to uſury, is equivalent to a reality. 

It is to be obſerved that what is meant by nutual ſciain, is that both 

parties make ſeizin prior to their ſeparation ; whence if the parties 

walk aſide together, or fleep in the place of meeting, or become in- 

ſenſible, the Sirf fale is not thereby rendered null, becauſe Omar has 

faid * If. the ſeller, in a Sire ſale, ſhould my from the top 4 the 

* houſe, do you leap after him. e | 


Tux ſale of gold in erchange for ſilver, at an unequal rate, is per- Gold may be 
mitted, becauſe theſe articles are of a different genus. Still, however, fl for ver 
in ſuch caſe, mutual ſeizin is indiſpenſible, becauſe the prophet hag rate, provided 
ſaid, . Tze ſale of gold for filuer is ufury unleſs it be from hand to ante 
% hand.” If, therefore, the parties ſeparate before both or one of on the ſpot. 
them make ſeizin, the ſale is invalid; and hence it is not lawful to 
ſtipulate an optional condition, or an optional period, becauſe ſuch ſti- | 
pulations are preventive of mutual ſeizin, which is an indiſpenſible 
condition. If, however, a Si, ſale be contracted with an optional 
condition, and the condition be afterwards removed previous to the 
ſeparation of the parties, the Si {ale is in that caſe valid, becauſe of 
the cauſe of its e N bein 8 7 a to its N 


eſtabliſhm ent. \ 


1 — 


Any deed with reſpelt to the return, in a 857 dle, previous to Nod can be 
ſeizin of it, is unlawful. If, therefore, a perſon, having fold a Piat wluon 
d&enar for ten dirnu, ſhould, previous to the ſeizin of them, purchaſe * the return 
a piece of cloth for them, in that caſe, the ſale of the cloth is invalid, ceived, 
on this principle, that the ſeiain of the ten dirms was abſolutely in · | 
cumbent ; becauſe otherwiſe the Si ſale would be uſurious; and as 
Gop has prohibited »ſury, it follows that if the ſale of the cloth were 
licenſed, an abſolute commandment of God would thereby be de- 
feated.—It is related; as an opinion of Zier, that the fale of the 
cloth is capable of being rendered valid; becauſe dirms being unde- 
terminate, it follows that the price of the cloth relates to ten 1 8 885 in 

VoL. II. 4 B an 
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an abſolute manner, and not to the ten dirms of the Sirf ſale in a ſpe- 
cific manner. Our doors, on the other hand, argue that price, in a 
Sirf fale, is alſo a ſubject of the ſale ; becauſe, as every ſale muſt have 
a ſubjeck, and as the articles, in a Sir ſale, are both repreſentatives of 
price, without any of them having a preference over the other, it fol. 
lows that either of them is the ſubje&; and the fale of the ſubje& 
previous to the ſeizin is unlawful. 

' OBJecT10Nn.—The conſideration, 'in a Sf Ele, f is a en 


tive of price, and therefore of an undeterminate nature; whence it 


Gold be 
ſold for ſilver, 
by conjeQture; 
but not gold 

for gold, nor 
filver for fil- 
ver. 


| In the fale of 
whoſe real value is one thouſand Mz ali, and on whoſe neck there is 


anarticle hay- 
inganygoldor 
filver upon it, 
the price you 
down 1s-0 
poſed to 
gold or filver.. 


would follow that it cannot be conſidered as the 18 lince the ſub- 
. jet of a ſale is required to be determinate. 


ReeLy.—The ſubje& of a ſale is not required to be determi- 
nate; for, in a Sillim ſale, the thing on account of which the advance 
is made is the ſubject of the ſale; but {till i it is eren b ; 421 


Tus fale of gold foe aber, by oonjecture *, is uw ful, becauſe 
equality, in a fale of this nature, is not required.—It is unlawful, 
however, to ſell gold for gold, or filver for ſilver, ** Nog oe be- 
cauſe in fuch ſale there is a a ſuſpicion of uſury. Takt 3 | 


Ir a ke ſell, for two thouſand M5 72 of dlver, 4 female ſlave 


a collar of filver equivalent to one thouſand Mifſedls of ſilver, and the 
purchaſer having paid a thouſand Myals of filver, ready money, - the 
parties then ſeparate from the meeting, ſuch payment is conſideredito be 
the price of the collar, becauſe the ſeizin of ſo much of the price of the 
whole was a neceflary condition, as the ſale in that proportion was a Sf 
ſale; and hence it is reaſonable to conclude that the ſeller paid the exact 
amount of which he knew the ſeizin to be indiſpenſibly neceſſary. In the 
fame manner, alſo, if he purchaſe the ſaid ſlave with the collar, for two 


thouſand Miſtdls of ſilver, of which one thouſind is prompt and the 


other thouſand poſtponed, the prompt payment is conſidered 25 


That is, by a looſe undeterminate n. * * 
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the price of the collar, becauſe the ſtipulation of ent at a future pe- 
riod not being/lawful-in-a Sir fale, and being permitted in the fale of a 
{lave, it is reaſonable to ſuppoſe that the parties, in contracting the ſale, 


and ſtipulating the diſtant period, intended: to proceed according to law. , 
Af, allo, a perſon ſell, for one hundred dirms, a ſword, of which the 


filver ornaments amount to fifty dirms, and the purchaſer pay immedi- 
ately fifty dirms of the price in prompt payment, ſuch ſale is lawful, 
and the payment made is conſidered to be for the price of the orna- 
ments, although the purchaſer may not have ſpecified this.— The 
ſame rule, alſo, holds if the purchaſer ſay to the ſeller, Take theſe 
« fifty dirms in part of the price of H, (that is, of the ornaments 
and ſword,) becauſe two things are ſometimes mentioned where only 
one is intended, and this ſuppoſition is here adopted from the proba- 


bility of 1 it. If, however, the parties ſeparate without a mutual ſeizin, . 


the ſale is null with reſpect to the ſilver ornaments, becauſe of its 


not permitted, in the ſame manner as it is not permitted to ſell the 


beam of a roof.— If, on the other hand, the ſword admit of a ſepara- 7 


tion of the ornaments, without detriment, the ſale, in the manner 
above-mentioned, is valid with reſpect to the ſword; but with reſpect 


to the ornament it is null. —It is to be obſerved that the ſale of a ſword p< 


with ſilver ornaments in exchange for dirms is lawful only where the 
filver of the dirms exceeds that of the ornaments z and that, if the 
ſilver of the dirms be either barely equal to, or leſs than, that of the 
ornaments,—or, if it be not 4nown whether it be more or leſs, the ſale 


is invalid. The reaſon of the invalidity f in caſe of its not being known - 


whether it be more or leſs is, that the probability is in favour of its 
being invalid; ſince there are two cauſes of invalidity, namely, equia- 


lity and inferiority ; whereas there 18 only one cauſe of validity, VIZ. | 


ſuperiority. N 1 


„ 1 Ir 


being 1 in that degree a Sirf ſale, to the validity of which mutual ſeizin 
is efſential :—or, if the ſword be ſo framed as not to admit a ſepara- | 


tion of the ornaments without ſuſtaining detriment, the ſale of it 
is in this caſe alſo null, becauſe ſo ſituated the ſeparate ſale of it is 
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In the pur- Ix a perſon, having ſold to another a filver veſſel, mod receive 
chaſeofplate, payment in part, and both parties then ſeparate, in that caſe the ſule iz 
2 be- null with reſpect to the amount remaining to be paid, bar valid in the 
of the full amount taken poſſeſſion of; and the parties have each a ſhare in the 
[read only property of the veſſel ;—becauſe this ſale is $irf, or pure, with regard 
= — . 4 £0 the whole of the ſubject, and conſequently valid in that degree in 
| which the conditions of a pure ſale have been obſerved, and imvalid in 

the degree in which they have been omitted; for the invalidity, in 

this caſe, is not eſſential, but accidental, inaſmuch as the ſale was. 
valid in its formation, and afterwards, in conſequence of the ſepara- 
tion of the parties after the receipt of a part, became invalid with re- 
lation to part of the fubje& ; and hence the invalidity, which is acci- 
dental, does not operate upon the part in which all the en, of ne 


ble have been obſerved, 14A ee 


or, if it be Ir a perſon ſell a filver veſſel which afterwards appears-to be in 
bein par the part the property of another, in that caſe the purchafer has the op- 
_— either of retaining a right of property in the remaining pirt 
purchaſer of the veſſel, or of cancelling the bargain entirely; becauſe 1 


J = nerſhip in a veſſel is equivalent to a . in it. 2h 


gain: | 
(but this does Ir a perſon ſell an | ingot of liter, ad part of it afterwards 
A- appears to be the property of another, the purchaſer is in that caſe 
ingot.) conſtrained to take the remaining part at a proportionate price : 
—and he is not allowed an option, in this inftance, becauſe the 
' diviſion of an ingot of filver does not in wy toſs injure it it. 


Where the Tun ſale of two drm and one deenar, i in exchange Fac two deenars 
—_— and one dirm, is valid; becauſe in this caſe the dirms are conſidered as 
ores ms. oppoſed to the deenars; and as they are of a different genus, an ine- 
ney, the ſale quality i in the Proportion is therefore admitted. $h4fei and Ziffer main- 
date ls Luke, tain that this fale is unlawful; and they have diſagreed in the fame 
manner with reſpect to the legality of the le of one Koor of m—— 

8 
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and one Koor of wheat in exchange for two Kare of wheat and two 
Koors of: barley... Their reafoning in ſupport of their opinion is that 
the ſeller and buyer have oppoſed one total to another total; and this 
requires that every ſeparate part of the one be oppoſed to every ſepa- 
rate part of the other, (in an indefinite and not a definite manner ;)— 
now in the oppofing of each genus, reſpectively, to a different genus, 
a modification is induced in this particular, which is not lawful, not- 
withſtanding ſuch a conſtruction of the ſale be the means of rendering 
it valid.— In the fame manner as where a perſon, for ten dirms, pur- 
chaſes a ſilver bracelet weighing ten dirms, and again, for other ten 
dirms,. purchaſes a piece of cloth, and then diſpoſes of both articles 
together, by a Moor aluibat contract, (ſuppoſe). for thirty dirms, in 
which caſe the Maorabibat ſale is invalid, although it be poſſible, by. 
ſuppoſing the whole of the profit to be exacted on the clath, to ren- 
der it valid: —or, where a perſon purchaſes a ſlave for one thouſand 
Arme, and, previous to the payment of the price, ſells him, along 
with another,, for fifteen hundred dirms, to the perſon from:whom . 
he had bought the ſlave for one thouſand dirms; for in this caſe the 
ſale is invalid in relation to the ſlave of a thouſand dirms, . becauſe 
there is a poſſibilit that the other ſlave may have been worth: 
more than five hundred dem; and ſuppoſing this, it neceflarily. 
follows that the ſeller has purchaſed the ſlave. for: à ſmaller price 
than. that for which he formerly fold him; although in "this 
caſe it be. poſſible to render the ſale valid by ſuppoſing the one 
ſlave to be oppoſed: to one thouſand dirms, in a ſpecific. man- 
ner, and the other to five hundred dirms, fo as to remove the 
poſſibility of the ſeller having received him at a ſmaller price than that 
for which he had ſold him: —or, where a ſeller, having exhibited 
two ſlaves, of which one only is his property, fays to the purchaſer, . 
LI have ſold to you. one of theſe ſlaves, in which caſe the ſale is 
invalid, notwithſtauding it be poſſible to render it valid by ſuppoſing 
that the ſeller meant his own ſlave:— or, where a perſon ſells a dirm 
and a piece of cloth far: a dirm.and,a piece of cloth, and bath parties 


then ſeparate without making ſeizin in which. caſe the ſale is in- 
| valid 


fb. 


ties reſpeCtively'; ; and as this, to give validity to the contract in queſ. 


tinues unaltered. —Analagoug to this is a caſe where a perſon ſells 
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valid, although it be poſſible to render it valid by ſuppobng che dm 
on each ſide to have been oppoſed to the cloth of the other: for, in 
all theſe caſes, although there be a poſſibility of rendering the ſales 


valid, ſtill they remain inyalid, for the reaſon already alledged. The 


arguments of our doctors are, that the oppoſition of a total to a total, 


provided it be in an abſolute manner, (that is, without any particular 


ſpecification,) admits of this ſuppoſition, that the ſeparate parts are 
oppoſed to the ſeparate parts; —as in the caſe of an Homogeneous ale, 
for inſtance, ſuch as a ſale of two dirms for two dirms, in which the 
unities on each fide are oppoſed to thoſe on the other reſpeQtively; 
whence if each of the contracting parties reſpectively take one dirm, 
and they then ſeparate from the meeting, the ſale is valid to the 
amount . ſeized ;—whereas, if the ſeparate parts of the ſubject of the 


ſale, inſtead of being oppoſed to each other in a definite manner, ſhould 


be oppoſed to each other in an indefinite manner, the ſale in the amount 
ſeized would not be lawful, ſince it muſt neceſſarily follow that the 
amount ſeized by each of the parties would ſtand oppoſed, indefinitely, 
to what was ſeized and what was not ſeized. It is therefore evident 


that the oppoſition of a total to a total infers the oppbſition of the uni- 


4 


tion, muſt be in a de efinite manner, it is preſumed to be lo, in order 


that the contract may be valid. With reſpect to what Z 757 and 
hays 4 urge, that a modification is induced with regard to the re- 


«© quiſites of the contract,“ we reply, that a modification is induced 
with reſpe& to the quality of the contract, but not with reſpe& to the 
original requiſites of it, becauſe the original requiſite of the contract is 
that a total ſhall be transferred in exchange for a total, and this con- 


the half of a ſlave, ſhared in an equal degree between him and an- 
other; for in that caſe the law ſuppoſes the ſale to apply to his own 


| ſhare, in order to its validity. The caſes enumerated by Ziffer and 


Shafei, on the contrary, are not analogous to this in queſtion, —The 


Firſt caſe (namely, that of a Moordbihat fale) is not analogous, as it is 


nct poſſible to ſuppoſe that the whole of the profit is exacted on 
. s 4 5 . b SES. Fd the 
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the cloth, for, if fo, the ſale of the bracelet would be rendered a 

fale of friendſhip, and hence an alteration would take place in the 
eflence of the contract. The ſecond caſe, alſo, is not analogous, be- 
cauſe the mode there propoſed for legalizing the ſale is not determinate, 

' ſince in the ſame manner as it is poſſible to conſtrue the ſum oppoſed 

to the flave to be one thouſand 4irms, ſo alſo is it poſſible to conſtrue 

it to be more than one thouſand, in every different gradation, until it 
amount to one thouſand four hundred and ninety-nine dirms: in op- 
poſition to the caſe in queſtion, where the mode propoſed is determinate. 
The third inſtance, alſo, is not analogous, becauſe the force of the ſale 
there reſts upon an indefinite object, which is incapable of being the 
ſubject of ſale; and as imdefinity and ſpecification are of oppoſite import, 

it is impoſſible to conſtrue the ſale as applicable to any ſpecifie article. 
In the 40% inſtance, on the other hand, the ſale is originally valid; 
and becomes otherwiſe from an accident, namely, the ſeparation of - 
the meeting but the preſent queſtion relates. to a contract in its Oy 
nal Jervies 108, and not to any adventitious circumſtances. | 


A SALE of eleven dirms in en for ten dirms at one deenar, and fo allo, 
is valid: and in this cafe ten dirni are conſidered as oppoſed to where the ar- 


ten dirms, and the remaining dirm to the ſingle drenar; becauſe in ke cont 
2 ſale of dirms for dirms equality is indiſpenſible, and it is therefore number of 
reaſonable to ſuppoſe that ſuch was. the intention of the parties; 8 wes 
and with reſpect to the remaining part of the ſale, namely, the op- of e 
poſition of one dirm to one _ equality i is not requiſite, as they a are | wands of 
not homogeneous. 45 oy 


| 
Ir, in a fale of gold for gold, or: \ liver Br ee the ſubject, A deficiency 


of value, on 


on one part, be inferior in point of weight to the other, and thefe* one fide, in 


be joined to the inferior ſomething equal 1 in value to the deficiency — ny 
ariſing from the difference of weight, in this caſe the ſale is valid, be _—_ 75 
without being abominable. If, on the other hand, the value of the . g 


thing ſo added be not * to the difference, ſtill the fale is valid, a 


— 
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| had abominable. But if, on the contrary, the additional thing bear 
no value, (ſuch as duſt, for inſtance) the ſale is not valid, becauſe of 
its being uſurious, inaſmuch as nothing i is oppoſed. a the FRO 
of the weight. | : "yy | WEST 9 


A debt may 1 a | perſons indebted to another to eee of ten a l 
*. dn to his creditor one deenar for ten dirms, and having delivered the denar 
of a Sir ale. to him, the parties then commute the ten 4rms which they recipro- 

cally owe to each other, it is lawful. This caſe, however, ſuppoſes 


| the fale of the drenar to relate to ten dirms in an abſolute manner, and 
n ha ths de. | 


One ve and Tusõ ſale bens pure dirm and two baſe Ones « in exchenge for to 
may oo" rio pure dirms and one baſe one, is lawful. —By a 6afe dirm is to be un- 
for two baſe derſtood, ſuch as paſſes amongſt merchants, but is rejected at the pub- 
| andone pars treaſury. The reaſon of the legality, in this inſtance, is that an 
equality according to weight is eſtabliſhed, and the quality of purity 


is of no account. 


Deſcription Dramas in which the fuer is predominant are conſidered as ſil- 

* "ogg ver, and deenars in which the geld is predominant are conſidered as 
2 gold; and a difference in the proportion with reſpe& to them in 2 

ſale is conſequently unlawful, in the ſame manner as in the. caſe of 

pure dirms or denars. Hence it is unlawful either to {ell % money 

in exchange for pure, or baſe in exchange for 54ſe, unleſs. upon a 

footing of equality in regard to weight.—In the ſame manner, alſa, 

it is unlawful to borrow baſe money except according to weight: for 
Aim and deenars, in common, are not free from a mixture of . baſe 

| metal; | becauſe gold and Hilver do not receive the becken web 
without a mixture of it, nemme | 


Ir, however, in rms and | 5 the baſe metal _ 
they are not, in effect, dirms and deenars, becauſe the law adverts to 
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the predominancy. Hence if a perſon ſhould purchaſe pure filyer in 


exchange for rms of that nature, the law is the ſame as has been al- 


ready ſtated in the caſe of a ſword with filver ornaments.” It is law- 


ful, moreover, to ſell dirms and deenars of this nature in exchange 


for others of the ſame kind, at an unequal proportion; for as theſe 


confiſt of two different materials, (namely, gold and baſe metal, or 


ſilver-and baſe metal,) one genus may therefore be oppoſed to an- 
other.ä— This, however, is nevertheleſs a Sir ſale, becauſe of there 


being an oppoſition of gold or filver om each fide; and hence mutual 
ſeizin in the meeting is neceſſary: and in the ſame manner as ſeizin 


of the fihver or gold is neceſſary in the meeting, ſo alſo is that of the 


baſe metal, becauſe a ſeparation cannot be effected without detriment. 

—The compiler of the Hediya obſerves that the modern lawyers of 
his country * do not paſs decrees agreeably to this doctrine; for as 
baſe money is there much in uſe, it follows that if the ſale of it at an 
unequal — were 33 * der of e would —_ 


de opened. 


Wirn reſpect to money in which the baſe metal predominates, 
it is to be remarked that, if it paſs current by weight, purchaſe, ſale, 
and loans are tranſacted in it by weight. If, on the other hand, it 
paſs current by rale, all matters are tranſacted in it by zaſe.—If, how- 
ever, both modes prevail, it is in that caſe permitted to follow either; 
for cuſtom is deciſive with reſpect to matters of this kind, provided 


they be not otherwiſe determined by the ordinances of the LAW. — 


It is alſo to be obſerved that money of this kind, whilſt it continues in 
uſe, is 'a repreſentative of price, and is therefore incapable of being 
rendered determinate : but if it ſhould not be in uſe, it is conſidered 
as other wares or articles of merchandize, a is therefore capable of 


being e determinate. e e 0 F eee ee 
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| Is Armu be adulterated to ſuch a degree as to paſs current with 

| Pinay not with others, they are equivalent to Zeyf or baſe dirms. 

| HE Hence, if a perſon enter into a contract for ſomething in exchange 

| for a hundred ſpecific dirms of this deſcription, the contract does not 
relate to thoſe ſpecific dirms in particular, but to a ſimilar amount of 
baſe dirms, provided the ſeller were aware of the circumſtance ; but 
if otherwiſe, it relates to a ſimilar number of pure dirnu; — becauſe in 
the hr caſe the aſſent of the ſeller to receive the baſe ſpecies is eſta- 
bliſhed by his knowledge of the baſeneſs, —whereas in the ſecond caſe 
em aflent, is unaltablithed becauſs of his ignorance of the e 


* 


A ſale for 1s a ee purchaſs wares in exchange for baſe 3 1 pre- 
w_ . vious to the payment of them, they ſhould fall into general diſuſe, 
— in that caſe the fale, according to Haneefa, is null. Abo Youſof 
the period of maintains that it is incumbent on the purchaſer to pay the value 
payment: which theſe dirms bore on the day of ſale. Mohammed, on the other 
hand, alledges that it is incumbent on him to pay the value which they 

bore on the laſt day of their currency. The arguments of the two 
diſciples, are that the contract in itſelf is valid; but the delivery of the 

dirms becomes impracticable from the diſuſe of them; a circumſtance, 
however, which does not induce invalidity ;—auvy more than where 

perſon purchaſes an article for freſh dates, and the ſeaſon for thoſe 

paſſes away ;—in which, caſe the fale is not invalid; and ſo al ſo in the 

caſe in queſtion.— As, therefore, the contract is not invalid, but ſtil 
endures, it follows that, according to Aboo Yooſaf, the value the dim, 

bore at the time of the ſale is due, becauſe from that period reſponſi- 

bility for them takes place; in the ſame manner as in a caſe of uſurp- 

ation and that, according to Mohammed, (on the other hand) the 

value they bore on the laſt day of their currency is due, ſince at that 

period the right of the ſeller ſhifted from them to their value. — The 

. argument of Hanegſa is, that the price is deſtroyed by the diſuſe; for 
money is the repreſentative of price ſolely from cuſtom, and hence 


this progerty is annulled from diſuſe, The ſale, therefore, remains 
without 


1 
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without any price being den in it, and is nn null 124 
as the ſale is null, it is of courſe; incumbent on the purchaſer to re- 
ſtore the goods to the ſeller, provided they be extant; or, if otherwiſe, 
the value which they bore on the day he obtained eee of them; 
„neee Wise Vt! e e 


A's SALE 1 exchan 1 fot Faber 6 valid, becauſe they are conſidered 
as durable property. If, therefore, the Faloos paſs in currency, the 
ſale is lawful, although they may not have been ſpecified, —becauſe 
Falbos are, from cuſtom, repreſentatives of price, and conſequently 
ſtand not in need of ſpecification. If, however, they ſhould not paſs 
in currency, it is in that caſe requiſite that they be 99 any 77 
ciliods in the lame manner as other articles of a} | 


3 a 
& ? 


"7 


Rules with 


Ir a perſon nrchaſo. wares \ for Faloes, which at Ant time — in 


currency, but which previous to the payment of them fall into diſuſe, 
the ſale is in that caſe null, according to Haneefa: contrary, however, 
to the opinion of the two diſciples.— The difference of opinion upon 
this point is analogous to what has been already mentioned in treat- 


ing of a in which the _ 1s up us g ä | P 


Ir a 1 jk bene n ind tale currency ſhould afterwards 
ceaſe, then, according to Haneefa, the borrower muſt make re- 


payment in ſimilars“; becauſe Kara [a loan of money] is equivalent to 
Areeat Ia loan of ſulſſance,] and therefore requires the reſtoration of 


the actual article with reſpect to its nature, that is, its value. The 


property of repreſentin 8 price, moreover, is merely an adventitious 


property, in copper coin, to which no regard is had in the bor- 
rowing. of them; on the Guy, they are borrowed on the principle 


Mi bus 
| | 


* By Ml NI is p 4-4 BFA | any articles compenſable by an il . ta, of the 
ame deſcription, ſuch as eggs for eggs, 7 for . &e. Ki is reed of at large in va- 
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of their being mila; and this quality they retain aſter the diſuſe of 
them as money, whence it is that a loan in them is valid, after they 
have loſt their currency. According to the two diſeiples, on the con- 
trary, the borrower muſt in this caſe pay to the lender the value of 
the Faloos; for their quality of repreſentation of price being annulled 
by the diſuſe, it is therefore impracticable for the borrower to reſtore 
them with the qualities they poſſeſſed when he received them; and 
hence, as the payment of fmilars would be an injury, it is required 
that he pay the value; in the fame manner as holds where a perſon 
borrows any articles of which the unities are ſimilar, and the whole 
genus of which afterwards becomes extin&.—According to Abo 
Yooſaf, their value muſt be fixed from the day of ſeizin; and accord- 
ing to Mohammed, from the laſt day of their currenèy, in conformity 
with what has been already explained. This difference of opinion 
* originates in a difference of doctrine reſpecting a caſe where a perſon 
uſurps an article of the claſs of ſimilars, and of which the ſimilars af. 
terwards become extinct “, when, according. to Aboo Yooſaf, the 
uſurper is reſponſible for the value the article bore on the day of uſurp- 
ation ; and, according to Mohammed, for the value it bore on the laſt 
day of its exiſtence.—-It is to be obſerved that the opinion of Mabam- 
med is founded upon tenderneſs. to mankind, and that of Abos Yooſaf 
| On convenienc > (EG . | 


Ir is lawful for a perſon to purchaſe any thing in exchange for 2 
half dirm of FalaosF; and in this caſe he is required to pay the num- 
ber of Fa/oos adequate to the price of half a dim. In the fame man- 
ner, it is lawful to purchaſe any thing for the Faloos of a 4 of 


* Such bee dr aces which rb race fo of: 


year, 


I That is, For Faloos to the value of half a dirm.—(The diſtinction, i in this inſtance, 
turns entirely upon the nature of the phraſe in the original idiom. ) | 


4 A ſmall copper coin, the fixth part of a dirm. 


ſilver, 
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ſilver, or x Kerdt® of filver:—In all theſs caſes, Zifer is of opinian 


that the bargain is unlawful, becauſe Faſoos being an article of tale, 


eſtimated by number and not by their relation to dirms- or an, 
ſpecification of the number ought therefore to have been made. 


The reaſoning of our doctors is, that the exact number of Faloos ade- 


quate to the price of a half dirm, or a dinik, is known, (for the caſe in 


queſtion proceeds on the ſuppoſition. of ſuch a knowledge,) and that 
a ſpecification of the number is therefore unneceſſary.—If the pur- 


chaſer were to ſay, I have bought this thing for the Faloos of one 
% dirm, or two dirms,” the bargain in that caſe alſo is valid, accord - 
ing to Aboo Yooſaf; for this expreſſion means the number of Faloos to 
which the price of one or two dirms is adequate, and not the ueigöt. 


—It is related as an opinion of Mohammed, that a ſale for the Faloos of 


one dirm is not lawful; but that a ſale for the Faloos of any thing under 
a dirm is lawful, as it is cuſtomary to purchaſe things for Falbos, 
where the value is not adequate to a dirm, but not otherwiſe. Law- 
yers have obſerved, that the opinion of Abo Yoofaf is the moſt ap- 


proved, eſpecially in countries where the practice of Telling and pur- 


chaſing for Falbos is common, and where, of courſe, the rate they 
bear, with reſpe@ to dirms, is known and aſcertained. 1 


Ir a perſon, having delivered a dim to a Sirrdf, or money changer, 
ſhould ſay to him, Give me Faloos in exchange for one half of this, 
* and a half drm wanting one grain of ſilver in exchange for the 


other half,” in this caſe the ſale, according to the two diſciples; is 
valid with reſpect to the one half in exchange for Faloos, and invalid 
with reſpect to the other; becauſe the ſale of a half dirm in exchange 


for Faloos is lawful (as has been already explained;) but the exchange 


of a half dirm in exchange for a half dirm wanting one grain of ſilver, 
is uſurious, and conſequently unlawful. Agreeably to the tenets of 
94 Carat, the twenty-fourth part of an ounce. Pe 
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Haneefa, the ſale is in this caſe completely null, becauſe the whole is 
comprehended under one contract, and the anyalidity being ſtrong, N 
with reſpect to a part, does therefore communicate itſelf to the whole. 
If, however, the word. ©* Give” be repeated, by the perſon ſaying, 
« Give me Faloos in exchange for one half, and give me 'a half dirm 
wanting one grain in exchange for the other half,” the opinion 
of Haneefa, in ſuch caſe, accords with that of the two diſciples, 
becauſe here exiſt two ſeparate ſales, one valid, and the other invalid. 
If the purchaſer, without oppoſing the halves of the dirm, were to 
ſay, ** Give me, in exchange for this dirm, the Faloos of half a dirm, 


and a half rm wanting one grain;“ the ſale is valid in full, be- 
cauſe, in this caſe, it is conſtrued to be an appoſition, on the one 


hand, of one half dirm wanting a grain in exchange for one half dirm 


wanting a grain; and on the other, of a half dirm with the ſuper- 
addition of a grain for the Falgos of a half dirm; and this 1s lawful, 
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Of Kefidit, or Bail. 


AFALIT literally means jun#on,”, In thelanguage of the LAW it pefnition os. 
. ſignifies the junction of one perſon to another in relation to a therermsuſed 

claim: ( ſome have faid, in relation to a ht only; but the firſt is the moſt 

approved definition.) The petſon who renders obligatory on him- 

ſelf the claim of another, whether it relate to perſon or property, , 

is termed the Kafeel, or ſurety :=the- claim itſelf, in favour of 

which bail is given, whether it relate to the perſon or property, 

is termed Makfool-be-hee'::—the claimant is termed Makfoo/-le-hoo7; 

and the principal, or perſon who gives bail, is termed” Ma4fool-an- hoo. 

In caſes of bail for the perſon, however, the terms wud | 


bee and ATA relate to the ſame thing. 


4 , 


CHAP. 


Diſtinctions. 


Bail for the 
perſon, 


| B A I I.. c Boox XVIII. 
Chap. I. Introductory. 5 
Chap. II. Of Bail in which two are eucernöd. 


Chap. III. Of Bail by Freemen in behalf of Slaves, and | by Slaves 
- in behalf of Freemen. 


CHA p. I. 


— 


BAIL is of two „ 24-96 I. Bail for the perſon, which is 
termed Hizir-Ziminee, II. Bail for property, which is termed Mal. 
Zammee. rear Eel 
Ball for the . is mils; my in virtue wb it the ſurety i is bound 
to produce the principal, or perſon whom he has bailed. —Sþafe? is of 
opinion that bail for the perſon is not valid, becauſe the ſurety un- 
dertakes and renders obligatory on himſelf a delivery which he is not 


capable of performing, inaſmuch as he poſſeſſes no power or-autho- 


rity over the perſon of the principal : contrary to bail for property, as in 
that caſe the ſurety poſleſſing.power and authority over his own pro- 
perty is thereby enabled to diſcharge the obligation he has contracted. 


Ahe arguments of our doctors upon this point are twofold. Fins r, 


the prophet has ſaid . The ſurety is reſponſible,” which is a proof 


- that both modes of bail are law ful. SsconDLY, the ſurety is in 


a degree capable of delivering the perſon for whom he is bail, as he 
may inform the claimant of his place of abode, and thus remove the 


bar between them, fince, after obtaining ſuch knowledge, the claimant 
may demand the aid of the officers of the Kazee, by whoſe means he 


may 
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may ſecure his preſence. There i is, moreover, a neceſſity amongſt 


mankind for this kind of bail; and the characteriſtie of bail, namely, 
a junction of one Peron to another in relate to a claim, is s obſerved 


in it. Phe . Thor ln . 


Bair. for the perſon is contracted, where any one ſays; I have 

«© become bail for the perſon of a particular man, or, „for his 
e neck,” or for his /oul,” or << for his Body, or for his head,” 
or * for his face; becauſe ſome of theſe words really mean, in their 


under what 
forms con- 


tracted. - 


common acceptation, the hole of the perſon, and others bear that 
ſenſe metaphorically, as has been already explained under the head of 


divorce, —The. effe& is alſo the ſame when a perſon ſays, I have 
become bail for the half of a certain perſon,” or ** for a third of 


e him,” or ** for a part of him;” becauſe the perſon, in the caſe of ig 


bail, being incapable of diviſion or diſmemberment, the mention of a 
part indefinitely is therefore equivalent to the mention of the whole. 
It is otherwiſe where a perſon ſays ] have become bail for the hand,” 
(or © the foot,” becauſe neither of theſe parts are ever uſed to denote 
the whe of the perſon, and the bail ſo given is therefore invalid. 


Ir a 3 ſay IL am reſponſible [Zamin] * 655 a per- 
« ſon,” it is a valid bail; becauſe this is an expreſs declaration of the 


intention of bail. It is alſo a valid bail, if a perſon fay, © This 


6 is upon me,” or, This is towards me,” becauſe: both theſe ex- 


preſſions indicate an obligatory . engagement.—In the ſame manner, 
alſo, bail is contracted by the words Zeyim and Kabel, for both of 
theſe "quo bail, and hence it is that bail-bonds- and other inſtru- 
ments of obligation are termed Kab4/a, If, on the contrary, a perſon 
ſay, „I am reſponſible for the xotoriety of a certain perſon,” 

bail is not contracted, ſince the reſponſibility, in ſuch caſe, relates 


merely to the-notoriety and not to the claim. Hence if a perſon ſhould | 


lay, in the Perſian language, His acquaintance is upon me, he 
does not thereby become bail. —If, however, he ſhould fay, He is 
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| The ſurety 


malt deliver 


up the perſon 


for whom he 


1s bail at the 
ſtipulated pe- 
riod; and in 
failure ofthis, 
is liable to im- 
priſonment. 
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* my acquaintance,” lawyers are of A that he becomes bail be 


cauſe of ancient cuſtom, 


Ir, in a contract of bail, it be ſtipulated that the ſurety ſhall, at 
& a fixed period, deliver over the principal or perſon bailed to the 
„ claimant,” it is in that caſe neceſſary that he be delivered to the 
claimant, if it be required, either at the fixed period, or at any time 
afterwards, in order that the ſurety may acquit himſelf of the engage- 
ment into which he has entered. —If, therefore, he deliver the perſon 


bailed on the demand of the claimant, he then becomes releaſed from 


his engagement ; but if he refuſe to deliver him, the magiſtrate muſt 


Iftheprincipal 


2 
ty muſt be 
ind ged with 
time to ſearch 
for him; and 
the contract is 
fulfilled by 
delivering up 
the principal 
at any place 
which admits 
of litigation. 


gagement. 
mons, as he may not then know 15 what reaſon the Kizee had ſums 


in that caſe impriſon him for failure in the performance of his en- 
He is not, however, to be impriſoned on the fr ſum- 


moned him 


Ir, in a caſe of bait for the perſon, the principal ſhould diſappear, 
it is in that caſe incumbent on the K4zee to afford the ſurety a ſufficient 
period to go and come in ſearch of him; and afterwards. to impriſon 
him, in caſe of his not producing the principal, becauſe he is then 
proved to have failed in his engagement. —If, however, he produce 
the principal, and deliver him to the claimaut, in ſuch a place as. may 
enable him to litigate his ſuit with him, the ſurety is then releaſed 
from his engagement of bail, becauſe of his performatice of the obli- 
gation he had contracted; and the end of the contract is likewiſe an- 
ſwered, as it only requires that he deliver him ence. If he ſhould 
have agreed to deliver him * in the aſſembly of the Kizee,” and af- 
terwards deliver him in the market place, ſtill he is. releaſed from his 
engagement, becauſe the object of the bail is anſwered. (Many have 
obſerved that in the preſent age the ſurety would not in. ſuch caſe 
be releaſed from his obligation; becauſe, as the probability in this age 


is that the people would aid the defendant in preventing his appear- 


ance in the re of the K4zee, and that they would not aſſiſt 
1 4 — 4 
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the claimant in enforcing it, ſuch, a clauſe is therefore beneficial. 0 


—l[f, however, the ſurety deliver over the principal in a deſert, he 


is not releaſed from his engagement, becauſe the claimant could not 


in ſuch place litigate his ſuit with him, and the object of bail remains 
therefore unaccompliſhed. In the ſame manner, he is not releaſed 


from his obligation in caſe he deliver him up in a village Where 


there is no Kdzee; becauſe, where there is no Kizee, the claimant can 
obtain no decree. If he ſhould deliver him up in another city than 


that in which he had entered into the contract of bail, he is then 


(according to Haneefa) exempted from any further obligation. The 
two diſciples are of a different opinion, becauſe it may often happen 
that che witneſſes are in the city in which the contract was formed. 
lf, moreover, he deliver over the principal in the priſon, where 
he had been previouſly confined by another for a different cauſe, he 


is not releaſed from his engagement, becauſe the claimant has no 


power, in ſuch ſituation, to litigate his ſuit with him, 


1s, in a caſe of bail for the perſon, the principal faould die, the 1. 


ſurety is then releaſed from his engagement; fi, becauſe of the 
impracticability of producing the perſon; and, ſecondly, becauſe, in 


the ſame manner as the appearance of the principal is by ſuch event 


defeated, ſo alſo is the enforcement of it on the part of the ſurety. 


The ſame rule alſo holds in caſe of the death of the ſurety; becauſe 


it then becomes impracticable for him to deliver up his principal; and, 
alſo, becauſe his property is not of an analogous nature, ſo as to admit 
a diſcharge of the obligation by means of it.—lt is otherwiſe i in the 


caſe of bail for property, for if the ſurety for property die, the ob- F 


and the death 
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of the ſurety 
annuls the 
contract. 


ligation of bail does not then ceaſe, ſince it is neceſſary to diſcharge 


it by means of his property, to whatever amount he may have ren. 


dered Auf liable. 


88 


Ir the claimant mould die, his executor (r there * a 1 
or otherwiſe his heirs, are entitled | to claim the fulfilment 


4D 2 Ty, from 


3 
die, the heirs 
Or executors 3 


* 


may demand 
thefulfilment. 


The ſurety is 
releaſed by 
delivering up 
his ſuretee ; 


or, by deli- 
vering him- 


fel, up; 


or, h his be- 
ing delivered 
up by a meſ- 
ſenger. 


The payment 
of the claim 
may be ſuſ- 


pended upon 
the non-pro- 


duction of the 
principal; 


but ſtill the 
bail for the 
perſin remains 
in force, 
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from the ſurety 3 becauſe heirs and executors repreſent the 
Pen OL 


mt in a caſe of bail for the perſon, the kay? ſhould not e ipnlat 
his releaſe from the bail on the delivery of the perſon, he is never- 
theleſs releaſed on ſuch delivery, becauſe this being the intention of 
the contract, it is conſequently eſtabliſhed independant of an expreſs 
declaration. It is to be obſerved, likewife, that the furety becomes 


_ exempt from his obligation on the delivery of the perſon, without the 


acceptance of the claimant being required as a condition, in the ſame 
manner as in the payment of a debt. The effect is alfo the ſame, 


in caſe the principal ſhould of himſelf preſent his perſon, as if he ſhould 


ſay I have preſented myſelf on account of the bail of a particular 
«+ perſon who has become ſurety for me.” This is approved, be- 
cauſe the furety being entitled to contend with him, in order that he 
may deliver himſelf up, it is therefore permitted to him to deliver 
himſelf up voluntarily to prevent contention. It is alſo lawful for the 
agent or meſſenger of the furety to deliver the perſon, a as theſe a are the 
repreſentatives of the WF: himſelf. 


a 


Ir a perſon become bail for the appearance of another, on this con- 
dition, that, if he do not deliver him within a particular period, he ſhall | 
then be reſponſible for the claim upon him, (a thouſand dirms for in- 
ſtance,) and he afterwards fail of producing him within the fixed pe- 


_ riod, he is then bound to make good the claim upon the ſuretee; 


becauſe in this caſe a bail for property is ſuſpended on the condition, 
namely, the failure in producing the perſon within a fixed period; 
and ſuch ſuſpenſion is valid, becauſe of the cuſtom of mankind. Hence, 
when the condition is not fulfilled, the ſurety becomes reſponſible for 
the claim; and he is not, nevertheleſs, releaſed from the bail for the 


perſon ; becauſe bail for the perſon and bail for the property are not in- 


compatible.—Shafei maintains that the bail in this inſtance is not 


valid; becauſe bail for property induces a ref} PROT for property in 
the 


ff 
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the ſame manner as ſale; and hence it js uuf to ſuſpend it on a 
matter of doubt and uncertainty ; in the ſame manner as in the caſe 
of fale.—The reaſoning of our doctors is that bail for property is ulti- 
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mately like /ale, inaſmuch as it entitles the ſurety to repayment from | 


the principal of what he adyanced to the claimant on his account, and 


that in the beginning it reſembles a gift, being an acquieſcence in re- 
ſponſibility without any exchange.—In due obſervance, therefore, of 


both theſe circumſtances, it is declared that the ſupenſion of it, on an 


uncertain condition, (ſuch as the blowing of the wind, the falling of 
the rain, and the like,) is invalid; but that it is valid if rene ot on 
a certain condition, ſuch as in the caſe 3 in queſtion. | 


Ir a perſon be bail for the appearance of Woche * on the mor- 
4% row,“ under a condition of anſwering the claim upon the. other 
himſelf, in caſe of failure, and the principal die before the morrow, he 
is in that caſe ſurety for the property, becauſe here the condition on 
which he agreed to the reſponſibility clearly takes place. 


Ir a perfon claim one hundred deenars from another, either with or 
without an explanation of their quality, and a third perſon become bail 
for the perſon of the debtor, under a condition that ** if he do not de- 
liver him on the morrow, he ſhall be reſponſible for an hundred 
en‘, and he fail in the delivery of him on the next day, he is 


If the time be 
fixed, and the 
ſuretee die in 
the interim, 
the ſurety be- 
comes re 
ſible, 


_ of bail 
or property, 
connected | 
with bail for 

the perſon, | 


in that caſe reſponſible, according to Haneefa and Abeo Yooſaf, for the 


one hundred deenars.— Mohammed maintains that if the quality of the 


deenars be not explained previous to the acceptance of the bail, the 
claimant has no right afterwards to explain their quality and demand 
them from the ſurety.— His arguments in ſupport of this opinion 


are twofold. Fixsr, the ſurety has reſted indefinite money upon a 


matter of doubt and uncertainty, inaſmuch as he has not ſpecifically 
referred the one hundred deenars to thoſe which were claimed; (for 
which reaſon the bail is invalid, even if a definition of the quality hay: 


. given. J-—SKCONDLY\ the claim of an hundred deenars, 


without 


Bail for the 
rſon cannot 
exacted in 


puniſhment or 
retaliation : 


but may be 
raken if offer- 
ed by the ac- 
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without a definition of their quality, is invalid; whence no obligation 
lies on the ſurety to produce the debtor; and as, where the production 
of the debtor is not obligatory on the ſurety, the bail for the perſon is 
of conſequence invalid, it follows that the bail for the property is alſo 
invalid, ſince this reſts upon the other. (From what is here ad- 
vanced it appears that the bail in queſtion is valid if the guality of the 
deenars be ſpecified.)—The argument of the two elders is that the 
deenars mentioned by the ſurety do evidently, from the circumſtances 
of the caſe, relate to thoſe claimed.—It is, moreover, a frequent prac- 

tice to keep a claim in a ſtate of doubt and uncertainty.— The claim 
in queſtion, therefore, is valid, in this way, that the claimant will 
(it is to be expected) explain the quality, and ſuch explanation will 
be applied to the original claim: — and upon the claim becoming valid, 
the fl bail (namely bail for the perſon) becomes valid; and in conſe- 
quence thereof the /econd bail ee bail for the property) alſo be- 


comes. valid. 


' 

Barr, for the or is not lawful in caſes of puniſhment 
and retaliation, according to Haneefa;—that is, the K4zee has no 
power to exact it by compulſion.—If, however, the perſon upon 
whom puniſhment or retaliation is claimed, ſhould in a voluntary 
manner give bail of himſelf, it is admiſſible in the opinion of all 
our doors; becauſe that which is the end of bail for the perſon 
is in this caſe alſo anſwered, ſince the production of the perſon 
of the accuſed is hereby ſecured.—lt is to be obſerved that the per- 
ſon upon whom puniſhment or retaliation is claimed, muſt not be im- 
priſoned until evidence be given, either by two people of unknown 
character, (that is, of whom it is not known whether they be juſt or 
unjuſt) or by one juſt man who is known to the dee; becauſe the 
impriſonment, in this caſe, is founded on ſuſpicion, and ſuſpicion cannot 
be confirmed but by the evidence of two men of unknown character, 
or of one juſt man. It is otherwiſe in impriſonment oh account of 
property; becauſe the defendant, in that inſtance, cannot be imprMfoned 


but 
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but upon the evidence of wo juſt men: for impriſonment on ſuch an 
account is a grievous. oppreſſion, and therefore requires to be grounded 

on complete proof.—In the Mab/oot, under the head of duties of the 

Adee, it is mentioned that, according to the two diſciples, the de- 

fendant, in a cafe of puniſhment for ſlander, or of retaliation, is not 

to be impriſoned on the evidence of one juſt man, becauſe, as the ex- 

action of bail is in ſuch caſe ed opinion): lawful, bail n 

fore to be he from him. P, 


Ir is lawful to take en or accept of bel for ent ee 
of any fixed tribute, becauſe tribute being a debt of which the pay. senf be 
ment is demanded, it may be diſcharged by means of the pledge or th payment | 
the bail, and hence the —_ of 3 contracts is ene | ride 8 


Ir bail for the perſon be firſt taken Som: one, and afterwards from. 
another, the bail in that caſe holds with reſpect to both; for the de- 
fign of bail is to fix the obligation of a claim, and this may be extended 
to > mn. ſo as to render them ſeverally reſponſible; Beſides, as the 
object of bail is ſecurity, this is increaſed by the taking of bail 
from another; and hence there is no incongruity in the exiſtence of 
both at the ſame. time. 


— 


ALL that has been here alice? relates to bail for the perſon.— pur for TRAY 


With-reſpe& to bail for property, it is lawful, whether the extent of N _ 
the property be known or uncertain; provided ĩt be founded on a juſt a 


debt, —that is, a debt which cannot be annulled but by payment or 4% whether 


the extent be 


exemption: in oppoſition to a claim of ranſom, which is a debt due by #zows or un- 
a Mokdtib to his maſter, —becauſe that may poſſibly become null with- e 
out payment or exemption, by an inability 1 in the Mo&4t16 to diſcharge * 
it. Property known in the extent is (for inſtance). where a perſon: 
fays to a claimant ** L have become bail for a.perſon. who. owWes you a 
* thouſand new dirms.” The nature of uncertain property may alſo be 
<P by an example; as for nn * a perſon. ſays have 
| * became: 


| 
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c become bail for the debt which a particular perſon owes to you ;” 
or, „I have become bail in this ſale for whatever claim may here- 
e after be made on the ſubject of it, which bail is termed Kafalit- 
be'I-dirk, or bail for accidents, that is, for whatever may happen. In 
ſhort, bail for certain or uncertain property is lawful, becauſe bail 
reſts upon a broad foundation, and a ſmall degree of uncertainty in it 
: therefore of no conſequence. Beſides, all our doors are agreed in 
legality of Kaflllit- be I- dirt, or bail for what may happen ; ; which is 

| n g argument of the legality of bail for uncertain property. 
ee bail is law ful in the caſe of unintentional'Shoodja [a wound 
occaſioned by the throwing of a ſtone] although there: be in it a great 
degree of uncertainty ; becauſe it is poſſible. that death may enſue, 
which induces retaliation; and it is alſo poſſible that a recovery may 
take place, in which caſe a fine of property only is required. Now if, 
notwithſtanding this degree of uncertainty, the bail be law ful, it fol- 
lows that it is in the ſame manner lawful in the caſe of uncertain 


Property. re ; | | 5 | 


Ina caſeor TEE perſon to whom the bail is given is at liberty to demand 
nr at payment either from his debtor, who is the principal, or from his 


liberty to ſurety, becauſe bail ſignifies a junction of perſonal reſponſibility to the 
= col perſonal reſponſibility of the debtor, in a claim; and this does not im- 
3 ply an exemption to the debtor from the claim; on the contrary, it 
Pals marks the continuance of his reſponſibility ;—unleſs ſuch exemption 
| ſhould have been ſpecified as a condition in the contract of bail, in 
which caſe the contract of bail becomes a contract of transfer, in the 
ſame manner as a transfer becomes bail, if a condition of exemption to 
the debtor be not ſpecified; becauſe regard muſt be had to the ſpirit of 
the contract; and in the former inſtance the contract bears the ſenſe 
of a transfer, in the ſame manner as, in the latter, it bears the ſenſe 


of bail. 


and may call Ir the perſon to Dr the bail i 15 given call ypon one of. 5 two 
parties, 
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parties, —that is, upon either the debtor or the ſutety,.—he! is entitled upon either or 


alſo to call upon the other; and he may, if he pleaſe, call upon both.— 
It is otherwiſe where the proprietor demands compenſation for his 
property from one of two uſurpers (hat! is, from the original uſurper, 


both. 


or from another who has ufurped it again from him;) for he can- 
not then demand it. from the other; becauſe upon his agreeing 


to accept compenſation for the uſurped property from one of them, he 


thereby conſtitutes him proprietor, ſince option of compenſation in- 


volves inveſtiture with right of property; and hence the impoſſibility 
of his afterwards conſtituting the vther proprietor. A claim in virtue 


of bail, on the contrary, does not involve an inveſtiture with right of 


property: THEY] 1s warmer a difference Ann n us. 


THE win of bail upon a condition is lawful. Thus if a 
perſon ſay to another If you fell your goods to Zeyd, the price is 
<< upon me, —or, ** If any thing be due to you from a certain per- 
ſon, that is upon me,” —or, ** if a certain article be uſurped from 
<« you, the damage is upon me, in all theſe caſes the bail is lawful, 


becauſe all our doors have agreed upon the legality of Kaftlit-be"]- 


dirk, when ſuſpended on a condition.—lt is to be obſerved,” however, 


Bail may be 
ſuſpended up- 
on any fitand 


that although conditional bail be lawful, till it is requiſite that the 


condition on which it is ſuſpended be of a nature adapted to the con- 


tract of bail,—either by reſting upon the obligation of a right, (as if 
the ſurety ſhould ſay, If the fubje& of the Tale be not claimed by 
< another, I hold myſelf reſponſible for the price,” )-—or,by reſting 


upon the poſſibility of the exaction of a debt, (as if he were to ſay, 
vpon Zeyd meaning the principal] arriving.“ &c.) or, by reſting 


upon the 1mpofſibility of the exaction of a debt, (as if he were to ſay, 


upon ſuch a perſon [meaning the principal] diſappearing,” &c.) 
for the ſuſpenſion upon a condition bt of a fit nature, (ſuch as, upon 


the falling of rain, or the blowing of wind, ) is unlawful. In the ſame - 


manner alſo, it is unlawful to ſtipulate theſe events as the period for 
payment of debt as if a perſon ſhould ſay, 1 aaa become bail for 
Vox. A Wn 1+. 55 hs 


proper condi- 
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£ ot 
* * 5 . 
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* the debt due to you by a certain perſon, u thy "roi Fall, or. the 
„ wind blow,” in which caſe the bail is valid, but the condition is 


invalid, and therefore an immediate payment of the money is required; 


Where the 
bail is given 
in an walimit- 
cd manner, 
the amount is 
aſcertainedby 
teſtimony, or, 


Bail may be 
contracted 
——_ © ewith or with» 
| out the con- 
ſent of the 
principal, 


becauſe the ſuſpenſion of bail on a condition is valid, and it does not 
become invalid from the invalidity of the en, Pang * to 
the As of divorce and emancipation. | 


Ir the eue to the ene J am bail for the debt due to 
you by a particular perſon, and it be afterwards proved, by wit- 
neſſes, that the debt amounts to one thouſand dirms, in that caſe the 
ſurety is anſwerable for that ſum, becauſe proof by teſtimony is equiva - 
lent to that by actual fight. But if the amount of the debt ſhould not 


be proved by witneſſes, the averment of the ſurety is in that caſe to he 


credited in the amount which he may acknowledge ; for, with reſpe&t 
to whatever ſum may be alleged beyond his o.]n acknowledgment, he 
is confidered as the defendant.—Hence if the principal acknowledge a 
greater amount than that acknowledged by the ſurety, it cannot be ad» 
mitted to operate againſt him; becauſe, conſidered as an acknowledg- 
ment or declaration with regard to another, it is invalid, as. an ac- 
knowledger has no power over another. It muſt be credited, how- 
ever, with relation to himſelf ; for he has. power over his own 


ROTO | 


' ' 


Ir is lawful to become bail either with or without the deſire of 
the principal; becauſe the tradition with reſpect to it is abſolute, and 
does not reſtrict it tothe deſire of the principal. Bail, moreover, being 
an obligatory engagement, is a deed relative to the ſurety himſelf; in 
which there is an advantage to the claimant and no detriment to the 
principal: for if he ſhould have become bail without the deſire of 
the principal, then he has no right to apply to him for what he may 


pay on his account; or if, on the other hand, the bail was contracted 


by his deſire, then the principal has expreſſed his acquieſcenęe in his 
claim of repayment from him, to Which he is entitled becauſe of his 
0008 


/ 
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having made the payment in virtue of adthorny From bim, —Whereas 


deed.—lt is to be obſerved that the ſurety has a right to a repayment, 
from the principal, of the ſum which he may have advanced on his ac- 
count in virtue of the reſponſibility he contracted by his defire.—As 
for inſtance, if the debt be one thouſand good &rms, and he pay the 
claimant one thouſand good dirms, he is then entitled to the repay- 
ment of one thouſand good am ms. But if he ſhould make 4 pay 
ment of a nature different from his engagement, —as if, having be- 


thouſand bad, or vice verſa, — he is in that caſe intitled to receive from 
the principal the full amount for which, by his deſire, he had become 


—in the fame manner as if he had become proprietor of it by virtue of 
him a gift of the debt due to him by the principal, and permitted him 


in right of heritage ;—or, in the ſame manner as where the perſon to 


either of theſe modes.) lt is otherwiſe in the caſe of a perſon inſtructed 
to pay a debt; for if a perſon be deſired by another to pay a debt on 


inſtructed, having incurred no reſponſibility, has therefore no right 
to become proprietor of the debt iu virtue of his having paid it.— It is 
otherwiſe, alſo, if a perſon, having become bail for a debt of one thou- 


five hundred dirms ;—for in this caſe he is intitled to receive only five 
hundred dirms from the debtor, becauſe compoſition is ſimilar to-annul- 


« E 2 | claimant 
* \ 
. \ _ 


to take poſſeſſion of it, or, as if the ſurety had ſucceeded to the debt 


ſand dirms, ſhould compound with the claimant for the payment of | 
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he has no right to repayment in caſe of having become bail without 
the deſire of the principal, as the payment fo made was a gratuitous | 


Circum- 


ſtances under 
which a ſure - 
ty has or has 
not a right to 
deman ww 


rom hi ers- 
on” | 


come bail for one thouſand good dirms, he ſhould pay the claimant one Fa 
reſponſible; becauſe the ſurety, from the payment of the debt, be- 
comes proprietor of it, and ſtands therefore in the place of the creditor 5 

a gift, or of inheritance ;—(that is, as if the claimant had beſtowed on 


whom a debt has been transferred acquires a property in the debt by 


his account, and pay it accordingly, he is in that caſe entitled to receive 
from the other the exact ſum he has paid on his account, although the 
debt relate to bad dirms,. and he pay it in good; becauſe a perſon ſo 


ment * of che debt, and the caſe is therefore the ſame as if the | 
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elaimant had remitted part of the debt to the ſurety ; and as, in caſe 
of remiſſion of the debt by the elaimant, the ſurety has no right to re- 
ceive any thing from the debtor, it follows that, in the caſe of com- 
Toſition alſo, he has, no A to receive more Wel he has naval 
paid. WY 1 N | 

He eannot A sVRETY has no right to advance any claim on the principal until 
Cn he make payment on his account, becauſe he does not become pro- 
—_ has prietor of the debt until he pays it.—lt is otherwiſe with reſpect to an 
charged the agent for purchaſe; as. he is entitled to receive from his conſtituent 

the principal the price of the merchandize previous to the payment of it on his part. 
The reaſon of this is that there virtually ſubſiſts a contract of exchange 
between the conſtituent and his agent; becauſe the right of property 
is firſt eſtabliſhed in the agent, and afterwards- ſhifts to the conſtitu- 
ent; and hence they ſtand to each other in the relation of buyer and 
ſeller ;-whence. it. is permitted to the agent-to.detain the I 


from his conſtituent until he receive the price from him. 


but be may Ir bees ten the furety in purſbit of his claim, then 
8 the ſurety may in · the ſame manner importune the principal or ſuretee: 


ceeds. If, alſo, the ſurety be impriſoned by the claimant; he is in the ſame man- 
ner en to, en the N e 


1 l 


Hehl! I the claimant remit the debt to the ſuretee, or receive payment of 


by — it from him, the ſurety i is in that caſe releaſed from his engagement, 


Lark * becauſe the debt, in reality, is due by the ſuretee: but if he exempt 


not releaſed the ſurety, the ſuretee (or principal) does not thereby become ex- 
4 empted from his debt; becauſe the ſurety is merely a dependant ; and, 
alſo, becauſe he is liable only to a claim, whereas the debt exiſts in the 

| Mrs nnen of ſuch claim. | 
and the ſawe 


of a ſuſpenſion Ir the claimant allow the indy A reſpite from his claim, or 


of the claim. auen his claim upon him to a more diſtant period, ſuch reſpite or 
| ſuſpenſion 


; 
” ; 14 1 
# 


PI 
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ſuſpenſion of claim operates alſo in favour of the ſurety but if he 
grant a reſpite of his claim to the ſurety, it does not operate in favour 


of the principal ;—becauſe reſpite or ſuſpenſion, as being a temporary 
remiſſion, is therefore analogous to an abſolute retiſſion.— It is others 


wiſe where; the debt being immediately due, the creditor accepts bai 


for the payment at the period of a month after war 


for · this ſuſpen- 
ſion of his claim for a month operates alſo in favour of the principal, 
becauſe here the period of ſuſpenſion agreed upon is a circumſtance 


annexed to the debt, which, at the time of rn, the bail, was 


minen * 1 as . | „ 


4 « 


Ir rey; 1 a debt of one thouſand di#ms, compound with the 


creditor for a payment of five hundred dirms, in that caſe both the tl 


principal and the ſurety become exempted from their reſpective obli- 
gations for the remaining five hundred arms ;—becauſe the ſurety 


having referred the compoſition to the thouſand dirm due by the 


principal, the principal becomes thereby releaſed from his obligation 
by the payment of five hundred dim: for compoſition is a cancelling 
of part of the debt ;—and the releaſe of the debtor from his. obligation 


occaſions the releaſe of the ſurety.—He is alfo 'in this'caſe entitled to 


five hundred dirm from the ſurety; provided he entered into the 
bail with his conſent.—It were otherwiſe” if the ſurety ſhould 
com 


claimant, dil. | 
charges both 
from any fur- 


therdemands; £ 


and has . 
claim upon 
the ſurety ſor 
what he pays 


in + 


pound the debt for ſome thing of a different ſpecies;- (as if, in- 


ſtead of the dime, he ſhould agree to pay a particular number of dbenars, 
or any article of merchandize 3) for in ſuch caſe he is entitled to a full 


payment of the debt, fince ſuch compoſition is ini the nature of a con- 


tract of exchange, and the ſurety becomes proprietor of the be in FEE 


virtue of his yg geen «conſideration, for . fe) . 


' * 


Ir the ſurety compound · with the creditor for an epd from 


the obligation contracted by him in virtue of the bail, the principal is 


not thereby exempted, becauſe the ſaid nr is merely an ex- 
emption 


i 
: 
1 


4 14 


Aſurety com 


pounding for 
an exemption 
on hi: own 
behalf does 
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not diſcharge empt ion granted to the ſutety from a claim upon him. — Thus, for i in- 
18 0 n . ſtance, if the ſurety for one thouſand dirms compound with the creditor 


p. a 1 & mon 


for one hundred dirms,—in other words, if the creditor, agree that, on 
condition of his paying one hundred d/rms, he will exempt him from 
the reſt of his obligation, —in that caſe he becomes exempted from re- 
ſponſibility; and, provided he had become bail by deſire of the prim. 
cipal, he is entitled to receive ane hundred dirms from him, whilſt the 
creditor retains his claim on the principal for the remaining nine hun- 
dred ane, | | | | 


Caſesinwhich _ Tr a chant fay to the furety, who had become bail by deſire of 


the furety's the principal, Vou are enlarged from the claim towards me,“ in 
the principal that caſe the ſurety is entitled to receive the amount in queſtion from 
the terms of the principal; becauſe, according to the rules of grammar, 2 


>_ claimant be preſent, it is requiſite: to demand an eee from 


tence, in which the prepoſition /ram with, reſpect to the object, and 
that of towards with reſpe& to the claimant of ſuch object, are uſed, 
means that the claim has been diſcharged.—Hence the claimant, in 
this caſe, is held to have made an acknowledgment of the diſcharge of 
the claim; and for this reaſon the ſurety is entitled to receive the pay 
ment of it from the principal. —But if he ſhould merely fay I have 
«< enlarged you,” the furety is not entitled to any thing from the 
principal; becauſe his enlargement, being here expreſſed without any 
mention made of its operation towards another, is conſidered as 
an anmtulment, and not as a declaration of diſebarge.—If he ſhould only 
ſay „you are cularged,” without adding, towards me, in that 
caſe there is a diſagreement amongſt our doQors.—Mehammed alleen 
that it is ſimilar to the ſecond inſtance “ I have enlarged, you.” 
Hboo Yooſaf, on the other hand, is of opinion that it is ſimilar to 
the firſt inſtance, —** You are enlarged from the claim towards 
„ me.” — Some, again, have ſaid that, in all theſe caſes, if the 


* fern he has uſed a eee expreſſion. 


| | wn. 


SM Tas 


Tun ſuſpenſion of enlergembdt from ball on a condition is not la w- An eslarge- 


ful; becauſe an enlargement of this kind, as well as that of other deſcrip- bail — 


tions, involves an endowment with right of property, and the ſiſſbenſſon upon 1 cs. 
of an endowment with right of property is not law ful“. There is à dition. 
tradition that ſuch ſuſpenſion is lawful; becauſe, in fact, a ſurety is 
reſponſible for a claim, and not for a debr, —whence ſuch enlarge- 
ment is, like divorce, a mere annulment +, and therefore cannot be 
undone by the rejection of the ſurety ;—and the enlargement from 
bail being a mere annulment, it follows that the ſuſpenſion of it 
upon a condition is lawful, in the ſame manner as the ſuſpenſion 
of drvorce or emancipation : in oppoſition to the enlargement of the 
principal; (as that is an endowment with right of ee e 
may * be NS * him. 


Bar: i is not valid with reſpe&t to any OT of which the fulfilment Bail, in caſes 


is impracticable by means of bail, as in caſes of puniſbment or retalia- 1. 
tion,—becauſe proxies are not admitted in caſe of corporal puniſh- r valid only * 


ment. But bail for the lee of ctiminals under the 1 of ſuch 
puniſhments is lawful. 


4 * * * 
1 4 s — 


* An endowntent with-a right of propetty (Fuchs a gf for inlance) muſt operate ; . 
immediately, otherwiſe it is not valid, 


+ This doctrine is founded on the m metaphyſical diftintion. which the Ads ſulmant ds 
betwixt a debt and a claim. Thus where a-perſon remits to another a debt contracted by 
borrowing, purthaſe, or the like, he, as it were, conveys or makes over ſo much property 
to that other: hut where he remits an obligatory claim upon another to anſwer the debt of. 
a third perſon, he then merely annuls a right of his on; for as that other had not in real- 
2 ea Oey FARRAR A p | 
ſo much property. to him. 


\ A gift, or any deed veſting property in 3 cannot-operate without the conſent of- 
that other. On this principle a gift is not held to take place until the ſeizin of the donee, 
4, until then, it is in his power to render it void by a rejection. But it is not in the 
power of the ſurety to prevent the operation of the exemption in his favour by the rejec- 
tion of it, as it is held to be an annulment of a den 12 part of the claimant; and not: 

2 deed conveying property to him. 


ts | | POET 0 
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Bail may be A PERSON may law fully become bail, on the part of a purchaſer, 
"TI — nd *for the payment of the price, becauſe price is a debt: but it is not 
"ons good, lawful to become bail, on the part of the ſeller, for the merchandize; 
for that is ſubſtance, of which the compenſation, in caſe of deſtruc- 

tion, is inſured, by means of ſomething of a different kind, namely, 
the price; and although bail for -inſured ſubſtance be lawful in the 
opinion of all our doctors, {till it is required that the ſubſtance be in- 
ſured for a ſimilar in kind, ſuch as the ſubje& of an invalid fale, an 
article ſeized in virtue of an intention to purchaſe; or an article 
uſulped; but not for any ſubſtance which is inſured for ſomething of 

+ different. kind, ſuch as the ſuhject of a valid ſale, pt a pawn; nor for 
any ſubſtance held in the nature of truſt, ſuch. as a depot a ſubject of 
rent, a loan, Mozdribat ſtock, or partnerſhip ſtock. —lf, after the pur- 
chaſer, in a caſe of ſale, had paid the price, a perſon become bail for 
the delivery of the goods to him, —or if, in a caſe, of pawnage, a perſon 
become bail for: the pawnee s reſtitution of. the pledge, or, in a caſe 
of hire, for the renter's reſtoring the article hired, in all theſe 
caſes the bail is valid, becauſe of the ſurety having Nn the 


performance of what was due and incumbent. 


Bal for be "Tp 6 a 3 for the carriage of a burthen, and an- 
 performa"c® other be bail for the animal carrying the ſaid burthen, it is not valid, 


of work by a 


ſpecific ani- becauſe of the animal being the property of another. —This, however, 

- mal 1s not 

«valid. proceeds-on a ſuppoſition of the hire having related to a ſpecific ani- 
mal for, if the animal be not ſpecific, the bail is valid, as in that 
caſe it is in the power of the ſurety to ſupply an animal of his on for 

the carriage of the burthen. In the ſame manner, in caſe of a perſon 

hiring a ſlave for ſervice, bail given for his performance of the ſervice 
is invalid, as the ſlave is not the property of the ſurety, and he has 


conſequently no Power of PEE, what he has undertaken. . 


A contract of A CONTRACT of bail is not valid ue it be Finnen with the con- 


1 ſent of the- clamant.— Tam. 1s accordin St to Haneefa and Mohammed. 
| Aboo 


Cry; 1 0 B A. 1 L 


 —Aboo Nooſa alleges that a contract of bail is valid, if, having been the conſent of 
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formed without the knowledge of the claimant, it Lee dee, 


on its being notified to him: and (according to ſeveral copies of the 


Mabfeot) his aſſent is not à conditioli.— This diſagreement relates 


equally to bail for the perſon; and bail for property. The reaſoning of 


Aboo Yooſaf, in ſupport of his opinion, is, that as bail ſignifies an obli- 
gatory engagement, it is therefore binding on the perſon Who under- 
takes it; and hence it would appear that it does not depend on the 
aſſent of the claimant: but the reaſon for ſuſpending it upon his con- 
currence is the ſame as occurs under the head of marriage, treating of 
Faxbalee marriages; © The declaration of the ſurety that he has be- 
come bail for a particular thing, on the part of a particular perſon, 
* renders the contract complete; but as it is a deed affecting the 


claimant, (inaſmuch as it inveſts him with a right to a claim,) it is 


e therefore ſuſpended upon his afſent.” The reaſoning of the other 


two doctors is that bail creates a right; in other words, the ſurety con- 


ſtitutes the chimant proprietor of a claim upon him, which he accord- 


ingly demands from him after the completion of the contra. Hence 
it follows that two points are neceſſary to the completion of the con- 


tract, namely, the ſpeech of the ſurety, (which is equivalent to a 


declaration with reſpe& to the claimant, )—and the ſpeech of the 


claimant, (which is equivalent to acceptance.)—Now in the caſe in 
queſtion there exiſts only one of theſe two requiſites: the contract, 


therefore, is not ſuſpended beyond the meeting; and conſequently a 


contract of bail is not valid but through the conſent of the claimant 


at the meeting :—excepting only in one inſtance, namely, where a | 


ſick * Pen fays to his heir, ** be you bail for whatever debts 1 may 
% owe,” and the heir becomes bail accordingly 1 in the abſence of the 
creditors; for in this caſe the bail is effectual, notwithſtanding the 
abſence of the creditors, upon a favourable conſtruction, —for two rea- 
ſons; F mer, the bail ſo contracted is, in —_ will, and is therefore 


* — mea pete ck of x que) lr. od 
4 F 


"Yor: IL valid 


exce 
the 


6 : 


ebtor is 
dying. 


| wiſebe lawful;) SEcoNDLY, the ſick perſon is the repreſentative of his 
ereditors, becauſe he ſtands in need of being ſo, in order that he may 


Caſe of bail 


gratuitouſly 


entered into- 

on behalf of 

an inſolvent 
defunct. 


| valid without the intervention of the claimant ;—(and hence lawyers 
|  haveremarked that this ſpecies of bail is not lawful unleſs when the 


an advantage to the creditors, —The caſe is therefore the ſame as if 


_. that of the creditors, had they been preſent ; ns that the expreſſion of 
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fick perſon is in poſſeſſion. of property; becauſe a will would not other- 


diveſt himſelf of his obligations; and alſo, becauſe this is attended with 


creditors had themſelves. been preſent. — 
OBJEcT1oN.—lf the fick perſon repreſent his dn it follows 
that hit acquieſcence is a neceſſary condition, in the ſame manner as 


ge you bail on my part for whatever I owe,” is not Wel of 
the contract; —hereas this renders. it concluſive. 

RzeeLy.—The bail founded on this. ſpeech of the fick. perſon ; 
valid,. and his acquieſcence is not required as a condition; becauſe the 
meaning to be deduced from the ſpeech is, evidently, a dſre on the 
part of the ſick man that the bail be concluded, and not merely a con- 
ſultatian reſpecting it; and his ſpeech: therefore reſembles an order 
for the concluſion of a marriage, as already explained under the head 
of marriage. — ( It is to be obſerved that if the ſpeech of the ſick per- 
ſon be addreſſed to a ranger, there is in that caſe a dagreemens, with 
reſpect to the validity of the bail.) 


Ir a debtor die without leaving any niobarty; LY es "FL 
bail to his creditors, ſuch bail is not valid, according to Haneefa.— 
The two diſciples- allege that it is valid; becauſe it is undertaken on 
account of a debt, eſtabliſhed. as the right. of the creditors, and: which 
is ſtill extant, ſince no perſon has diſcharged it, whence it ſtill: exiſts 
ſo far as relates to the laws of futurity; that is to ſay, the debtor, if id 
be not diſcharged, becomes a criminak before God Almighty.—As, 
alſo, if the ſurety were actually to 4/charge the debt, ſuch diſcharge 
would be valid, being a gratuitous act of juſtice, in the ſame manner 
bail for it is is conſequently valid. — The argument. of Hanegla in ſup- 


port 


Cray. I. : B A 1 L. 


port of his opinion is, that the bail is in this caſs given fora debt which 
is annulled with relation to the laws of this world; and the validity 
of bail being founded on the laws of this world, it caunot be legal 
given for what no longer legally N | fg 


Ir a ee: by deſire of another, Would e his bail for one 
thouſand d/rms which he owes, and the debtor give the ſurety one 
thouſand dirms by way of payment, prior to his ¶ the ſurety's] having 
paid the creditor, he [the debtor] is not in that caſe permitted to take 
from the ſurety the money he has advanced to him, for two reaſons. 
FIRST, the right of the poſſeſſor (namely, the ſurety). is connected 
with the one thouſand dirms on the probability of his having occaſion to 


pay them to the creditor, and therefore whilſt ſuch probability exiſts 


the principal ſurety has no right to take them from him; ſimilar to a caſe 
where a perſon haſtily (that is, before the ſtated time) pays Zaldt to 
the collector, in which caſe he would not be entitled to take it back 


Adebtor pay-' 


ing his ſu 
the — 


which bail has 
been given, 
before the 
ſurety has ſa- 
tisfied the cre- 


ditor, cannot F 


reclaim it, 


1 


from him. SEscoNnDLY, the ſurety becomes proprietor of the ſaid ſum 


in virtue of the ſeizin, on a principle which ſhall be preſently ex- 
plained, —lIt is otherwiſe where the debtor gives the ſum to the ſurety 


by way of commiſſion; (as if he were to ſay to him, ©, Take this ſum 


« and deliver it to the debtor;) becauſe the ſurety does not become 
proprietor in virtue of ſuch a ſeizin: on the contrary, he is in ſuch. 
caſe merely a truftee.—It is to be; obſerved that where the ſurety thus 


receives the thouſand dirms, and becomes proprietor in virtue of ſuch 


receipt, he ĩs not required to devote in charity whatever profit. he 
may acquire from it *; becauſe in this inſtance the property veſts in 
him immediately on the receipt. Where he receives it after having | 
himſelf paid the debt, the reaſon of the property then veſting in him 
1 evident; and where he receives it Were he has 11 the a he 


* Thatis to fey: agar profit may ariſe from it en che period of his ee it, 


ad that of gratifying the claimant. 
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becomes proprietor immediately on the receipt. The reaſon of this 

is, that the ſurety has a claim on the debtor for an article ſimilar to 

that for which the creditor has a claim upon him: but the claim of 

the ſurety upon the debtor is ſuſpended until he pay the debt to the 

creditor. The claim of the ſurety, therefore, is in the nature of a 

- debt to become due hereafter; (whence it is that if the ſurety. ſhould, 

previous to his having diſcharged the debt to the creditor, exempt the 

_ debtor from the claim he had upon him, ſuch: exemption would be 

valid.) Now as an article ſimilar to that for which the ſurety is re- 

ſponſible to the creditor is due to him by the debtor, it follows that on 

his receiving payment from the debtor he becomes proprietor in virtue 

of ſuch receipt. The degree of haſenc/s, moreover, which obtains in 

ſuch a tranſaction, (as ſhall. be hereafter ſet forth) does not take effect, 

where a right of property exiſts, with reſpect to indefinite n 45 
has. been * e _ ſales... 139 


Caſe of a de- ts: bail be given. for a hi aff wheat; 11 thier — Aber: 
— rhe Koor of wheat to the ſurety, and he ſell and acquire profit by the fame, 
principa' ' in that caſe the profit ſo acquired is, in the eye of the LAW, the right 
— againſt of the ſurety, on the principle already explained, of the propetty hav- 
lf, ing veſted in him in virtue of the receipt. The author of this work 
obſerves, that in his opinion it is moſt laudable that the ſurety give 

the ſaid profit to the debtor, although, in the eye of the law, this be not 

incumbent upon him: and ſuch (according to one paſſage in the Jana 

Sagheer) is the opinion of Haneefa. upon this point —The two diſci- 

ples maintain that as ; ſuch profit is the right of the ſurety, he ought not 

therefore to give it to the debtor: and this alſo is related as an opinion 

of Haneefa, as well as another, namely, that the ſurety ought to 

beſtow it in charity. —PFhe argument of the two diſciples is that the 

profit, as having reſulted from the property of the ſurety, becomes 

of conſequence his right. Hanegſa, on the other hand, argues that, 


notwithſtanding the exiſtence of the property, there i is ſtill a degree 
7 | | | of 


H.. MM AF. Bk: « ul. 
of baſeneſs in itz becauſe it was in the power of the debtor to tetake - 
the Koor of wheat from the ſurety, and deliver it himſelf to the credis 
tor; or, becauſe, in delivering it to the ſurety, it is probable that he 

did it with a view. that he ſhould deliver it to the creditor. Now the 
baſeneſs here operates in conſequence: of the thing to which ãt relates 
being definrte ;. and the mode of purging ſuch bafeneſs is (according to 
one tradition) by devoting the profit in charity, or (according to an- 

other) by giving it to the debtor, as the baſeneſs is occaſiohed by hrs 
right, and not by the right of the LAN. This latter is the moſt au- 
thentic doctrins :; but it preſcribes. only a laudable, and not an 1 
nne nnn mn i 15 


Ir n end bail by deſire of the php; ara We n Caſe of bail 
thouſand dm, and the principal afterwards deſire” him firſt to pur- aue de. 
chaſe on his account ſilks to the value of one thouſand five hundred 
dirms, in the manner of an aynit, and then to reſell the ſame, and diſ- | 
charge the debt by. means of the price, and the ſurety act accord. 
ingly, the purchaſe ſo made is conſidered. as on Bir own i account;  - © 
not on account of the principal, and he muſt, of conſequence; ſuſtain . 
the loſs ariſing from the aynit ſale.— An aynit ſale is where-a-mers - 4 
chant, for inſtance, having been ſolicited by a/perſon for a loan of mos - 
ney, refuſes the ſame, but offers to ſell goods to the other on credit 

at an advanced price; as if he ſhould charge fifteen dirms for whit is 4 
worth only ten, andthe other perſon agree tothe ſame. This is termed 
an aynit or ſubſtantial ſale, becauſe it is a receſſion from a loan to a 
ſpecific ſubſlance; (in other words, the merchant declines granting 
the loan required of him by the borrower, but agrees, in lieu thereof, 
to ſell Him the cloth, which is a ſpecific ſubſtance ;)—and it is abomi- - 
nable, as being a receſſion from a loan of money, which is a laudable 
action, on a principle of avarice, which is a ſordid quality. With re- 
ſpect to the nature of the caſe in queſtion, our doctors have diſagreed. 
— Some have aſſerted, that the direction given by the principal to the 
"ary infers his {the principals] being en for any loſs that 


may 
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Evidence 
cannot be 
heard in ſup- 
port of any 
claim againſt 


aſurety which . 


does not come 
within thede- 
ſeription in 


the contract 
of bail. 


* decree paſſ. 
e ſt a 
Aare in the 
abſence of the 
* can- 
ct the 
woot unleſs 
the bail were 
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may be ſuſtained by the purchaſer in conſequenae of the aynit ſale; 
and that his direction in this particular is not a commiſſion of agency; 

for this reaſon, that the order of the principal (“ purchaſe filks on 
* ny account,) implies this aſſumption of reſponſibility:—but a 
reſponſibility of this nature is invalid, ſince reſponſibility cannot hold 
except in an article in which the perſon who is reſponſible has ſome 


intereſt; and no perſon has any intereſt in the 4 on the preſent oc- 


caſion. Others again ſay, that the direction in queſtion amounts to a 


commiſſion of agency: but that it is an invalid commiſſion, as the 


ſilks to which it relates are not definite, neither is the price of them 
definite from an ignorance of how much it may exceed the amount of 
the debt. The purchaſe of the ſilks is, in fact, conſidered as having 
been made on account of the ſurety, and the loſs reſulting from it 
falls entirely upon him, (nt upon the principal, ) ſince it was con- 
tracted by Am | 


| ö 
Ir a perſon become bail on the part of another, for whatever may 
be proved to be due by him, or for whatever the Ki4zee may decree 
againſt him, and the debtor afterwards diſappear, and a claimant offer 
to prove, by evidence, that the ſum due to him is one thouſand dirms, 
ſuch evidence is not to be admitted; becauſe here the bail is limited 
to whatever the Kdzee may decree, as is evident from the expreſſion 
„ Whatever the Kizee may decree,” and likewiſe from that of 
Whatever may be proved to be due by him,” ſince nothing can be 
proved but by the decree of the K4zee, and the claim in queſtion has 
not this limitation: —it is therefore invalid, and n the evi- 
dence in 1 0 of it cannot be heard. 1 1 
e prefer a claim before the Kizze to this effect, · That 
an abſentee owes him a thouſand dirms, and that a particular per- 
*< ſon preſent is, by deſire of the debtor, bail for the ſame,” and eſta- 
bliſh his aſſertion by teſtimony, in that caſe the K4zee muſt paſs'a de- 
cree againſt both the debtor and the furety. —If, however, the. bail 
| have 


* - 
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that caſe decree the debt ſolely againſt the ſurety; and in this inſtance 
the evidence adduced by the claimant'is admitted as ſufficient, becauſe 
de bail is ab/o/ute, and not gualified, as in the preceding caſe.—lt is 


to be obſerved that the different decrees which the K4zee gives in the 
caſe of bail with, and without, the defire of the debtor, (that is, the 
decree againſt both, in the one-caſe, and againſt the ſurety only in the 
other,) is founded on the difference which obtains in the nature of 


theſe two modes of bail; for bail by deſire of the debtor is a gratui- 
tous deed in the origin, and a contract of exchange in the end; but 
bail without the defire of the debtor is a gratuitous deed both-in its 
origin and its conſequences. Now where the claim relates to one 


only, the decree cannot be extended to the other; But if a decree 


ſhould be paſſed relative to a ſurety by defire, it muſt neceſſarily in- 
clude the principal, fince the deſire he expreſſed is a virtual acknow- 


ledgment of the-exiſtence- of the debt. It is otherwiſe witle reſpe&t 


to a voluntary ſurety ;- for as the exiſtence of the debt in that caſe is 


proved'by his belief of it, in having undertaken the bail with regard to 


it, and not by any virtual acknowledgment of the debtor, the decree 
is therefore ſolely referred to him. — In the former caſe; (namely, that 
of Bail by defire,) the ſurety is authorized to receive from tHe feller 


what he may have been obliged to pay on His account. Ziffer main- - 


tains that he is not entitled to ſuch compenſation; becauſe, having 
himſelf refuſed to pay, and having been. compelled to it, he is of con- 


ſequence in his. own opinion een and it is not permitted to ſuch 


as are oppreſſed to oppreſs others. Our doctors, on the other hand, 
argue that whenever a refuſal is undone by law, the opinion founded ; 
upon it becomes of conſequence. null. 


Ir a perſ 


curity againſt e, on his behalf, the ſecurity ſo given is a direct 15 


0 Dirk, dnt e © poſſible” contingency... Nafrel- be l- dirt, ee e 


bail for what may happen, —In-the a inſtance it alludes to the poſſibility of a claim 
bring afterwards ſet up to the houſe by ſome. other perſon, which, if ſubſtantiated, would 


declaration. - 


annul the ale. 


| 591 
have been given without the deſire of the debtor,” the Kauer muſt” in entered into 


by his defire. 


on ſell akouſe, and another. Sama reset del al. or & i N 


z 
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| _ declaration of the houſe being the property of the ſeller. —If, there- 


Anatteſtation 
to a contract 
of ſale is not 
equivalent to 


ö 3 -be'l- 


66. 


fore, the furety ſhould afterwards prefer a claim of right to the houſe, 
ſuch claim is inadmiſſible. The reaſon of this is, that if the ſecurity 
be a condition of the ſale, (as if the purchaſer ſhould have faid, 60 5 
<< will buy the ſaid houſe, provided a particular perſon will be ſecu- 
« rity. againſt any future claim to it,) in that caſe the completion of 
the ſale reſts upon the agreement of the ſurety ; and afterwards, when 
he prefers a claim of right to the houſe, he endeavours, to deſtroy. that 
which he had himſelf rendered complete :—if, on the other hand, the 
ſecurity ſhould not be a condition of the ſale, the ſurety, i in that caſe, 
by agreeing to the bail, did, as it were, incite the buyer to the bar- 
gain, (ſince his deſire of purchaſe was founded on the procurement of 
bail. )—The bail ſo given, therefore, is Winden to a ee of 
the right of property of the ſeller. 


* in the ſale of a houſe, a perſon ſhould attelh the bill of ale, x 
put his ſeal to it, without giving any ſecurity, ſuch teſtimony and af- 
fixture of ſeal is not an acknowledgment of the ſeller's right of pro- 
perty, and hence the witnefs may, if he pleaſe, afterwards claim the 
houſe, becauſe atteſtation is neither a condition of ſale, nor a declara- 
tion of the property of the ſeller, as it ſometimes happens that men 
ſell their own property, and ſometimes that of others.—Beſides, the 
witneſs may have made this atteſtation merely as a memorandum of 
the tranſaction; a ſuppoſition which the caſe of bail could not admit 
of Lawyers have remarked that if it be expreſſed, in the bill of ſale, 
that a certain perſon had ſold ſuch a houſe, which it his Property, 
by a complete and valid ſale,” and the perſon atteſt the writing to 
this effect, © Witneſs thereto, this is an acknowledgment and decla- 
ration of the ſeller's right of property.— If, on the other hand, he at- 
teſt it thus,“ Witneſs to the agreement of the buyer and ſeller,” 
ant is not a declaration of the ſeller's right of property. 
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Ir an agent fell the clothi of his antes and hold bimſelf . re- The gua- 

ſponſible for the payment of the price to his conſtituent, —or, if a Mo- gp : 

z4rib ſell the goods of his employer and hold himſelf reſponſible for their * 
the payment of the price, — the reſponſibility in either caſe is null: P!9* 
FIRST, becauſe ſurety or bail is an engagement compelling the under- 
taker to anſwer a claim; and as, in theſe caſes, the agent and Mozdrib 
are themſelves the claimants for the price of the goods, it follows that 
if they were reſponſible for the ſame, they would be ſecurity on their 
own behalf,, which is abſurd :—and, scon, becauſe, the goods 
remain in their hands in the nature. of a truſt; and truſtees are not 
held by the Law to be liable to reſponſibility, —If, therefore, they 
were held reſponſible, it would be contrary to the precepts of the 
Law. Hence the taking of ſecurity from them is null, in the ſame 
manner as a condition of arne is null with reſpect to a truſtes 


or a borrower. 


Ir two ſharers in a ſlave ſell him by one contract, and each of them The gua- 


be ſecurity to the other, on behalf of the buyer, for his payment of the Ae LV 


purchaſe and 
ſale to each 
cauſe if the ſecurity were valid under A general copartnerſhip in the — 


proportion of the price due to that other, ſuch ſecurity is null; be- 


price, it neceſſarily follows that each is in part ſecurity on behalf of 
himſelf, ſince every member of the ſlave is indefinitely ſhared between 
them;—or if, on the other hand, the ſecurity of each were valid with 
reſpect to the other's ſhare in particular, this induces a diviſion of a 
debt before the receipt of it, which is unlawful.— It is otherwiſe where 
two partners in a ſlave ſell their ſhares by different contracts; as their 
ſecurity to each other, for the prices reſpectively due, 1 is valid, ſiuce 

Vor. II. 4 G there 


Guarantee 
for land- tax, 
and all other 
— ular orjuſ- 
ble im- 
— is valid. 
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there is no partnerſhip in this inſtance, becauſe whatever is owing to 
each, reſpectively, in virtue of his particular contract, appertains ſolely 
to him, without any participation of the other ;—whence it is that 
the purchaſer is at liberty to accept the ſhare of one of them only and to 


take poſſeſſion · of it, after the payment of tlie price; and alſo that he 


may take poſſeſſion of the ſhare of one of them only after paying to 
him his Proportion, ; eee he may have purged ſhoth 
' ſhares. 5 £3 Uh, {1 | N N | 40.55 # 4 | vb. Ale ack 
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Ip a perſon become fecurity in behalf of another for tribute due by 


him, or for a naudyeeb levied upon him, of for his Aiſmdt, all ſuch ſe- 


curities are valid. Security for tribute is valid, becauſe tribute is in 
the nature of a debt, and may be a lawful: ſubje&t of claim, as has been 
already explained: (in oppoſition to Zakdr, as that is a matter ſolely 
affecting him who: pays it, in the manner of a g. , and of which hie 
property alone can be the fubject; hence, after his death; it cannot 
be diſcharged out of his effects, unlefs preſcribed” in His will 1) —and 
with reſpect to naudyceb, if it extend only to what is juſt,” (ſuch as 
exactions for digging a canal, for the wages of fafe guards, for the 
equipment of an army to fight againſt the Infidels, for the "releaſe of 
Muſſulman captives, or for the digging of a ditch, the mending of a 
fort, or the conſtruction of a bridge,)” the ſecurity is lawful in the 
opinion of the whole of our doctors.— But if nawdjeeb: extend to ex- 
actions wrongfully impoſed, that is, to fuch as 7yrants extort from 
their ſubjects, (as in the preſent age,) in that caſe, concerning the 
validity of ſecurity for it, there is a difference of opinion amongſt our 
modern doors. —Sheith Imim Alte is of the number of thoſe who hold 
the ſecurity in this inſtance to be valid. With reſpect to Ii nat, there 
is a difference of opinion concerning the meaning of the word. Some 


| =. 5051 it ſignifies the ſame with 7 whilſt others 1 7 


* Nawayetb are all extraordinary aids beyond the eſtabliſhed porta . at 
the diſcretion of gr to anſwer * particular e of the ſtate. | 


4 * 3 1 


it to be the, fame with Mawxjfa R2riba, that is, fixed. impoſts which, 
are exacted at ſtated. periods, ſuch as once in the month, or once in 
every two or three months. No nawdyeeb; means the caſual ex- 
actions made by the ſovereign, which have no fixed or ſtated, period. 
The law, however, is as above explained, with reſpect to both. If, 
2 the exaction be right, then the ſecurity for it is la ful, a. 

cording to all our doctors; or if wrong, chere! 1s a A5 e With e le 


reſpect to the n e , ce ee ant . ve een 


0 


99 1 8 * Hoe c By 713 | A t 911 1.1 3 
I x e en ” I owe: yow a debt of "Ra Bunde Difference 
% dirmur, payable a month hence, and the other aſſert that the debt 5 1 


is immediately due, his aſſertion, as claimant, is to be credited. But 4 and 7 


if a perſon ſhould declare to another, I am ſecurity to you, in be- 
<<, half of another, for a debt of one hundred dirms payable a month 
„ hence,” and the other aſſert that the debt is due itnmediately, the 
declaration of the ſurety is to be credited. The difference between 
theſe two caſes is, that in the former caſe the. debtor makes an acknows 
ledgment of the debt, and then claims his right to a ſuſpenſion of pay- 
ment for one month; whereas in the latter caſe the ſurety makes no 
acknowledgment of the debt; inaſmuch as the obligation of the debt 
does not reſt upon the bail or ſurety, as hag been often before ex- 
plained. ln fact, he has ſimply acknowledged.a claim, to Which he is 
reſponſible after the lapſe of a month, which, the claimant denies, aſ- 
ſerting that he is anſwerable for ſuch claim immediately and regard is 
paid, in L Aw, to the affirmation. of the defendant.—A clauſe of /u/- 
fenſſun, moreover, is merely an accidental. property of a debt, and not 
an eſſential, wheuce it is that it cannpt be proved unleſs it have been 
expreſsly ſtipulated. —The affirmation, therefore, of the perſon who 
denies the. ſtipulation of ſuch” condition 3 Freditable,——m, the ſame _ 
manner as in the caſe of a condition of option, in fale. Bail under + 
a ſuſpenſion, | on the contrary, is one ſpecies of bail, in which the 
being ſuſpended in its operation is an inherent quality, and not an 
accident; whence this ſpecies: of ſuſpenſion may be proved without 
46 3 ; having 
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having been ſtipulated; as where, for Aut the debt que by the 
principal is a ſuſpended debt. According to Shafes, the affirmation of 


the claimant is to be credited 1 in either caſe; wo _ fame 1s —_— 28 
War eur det , ä aſh M ale + 
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Bail againſt Ix a perſon purchaſe a site a and c mtb her to be 
Ne kde of a the property of the ſeller®, and ſhe afterwards prove to be che pro- 
fave. , perty of ſome other perſon, the purchaſer is not entitled to exact the 
price from the ſurety, until the Kaze ſhall have firſt paſſed a decree 
againſt the ſeller for the reſtitution of the price; — becauſe, according 

to the Zdbir Rawdyet, the ſale does not become null immediately on 

..._* the proof of the ſubject of it being the property of another, but en · 

Aures until the K4zee paſs a decree in favour of the purchaſer, direct- 
ing the ſeller to return the price. Since, therefore, previous to the 
iſſuing the ſaid decree, it is not incumbent on the principal (that 1 is, 
the ſeller) to make reſtitution of the purchaſe money, ſo neither is it 
incumbent on the ſurety. It would be otherwiſe if the ſlave were 
proved to be free, and the K4zee-paſs a decree to that effect, for in 

ſuch caſe the ſale becomes null immediately on the iſſuing of ſuch de- 

cree, ſince freedom is incapable of being the ſubje& of ſale, and the 

buyer would, therefore, be entitled to exact the purchaſe · money 

either from the ſurety or from the ſeller, without waiting for a decree 

of reſtitution from the Kare. — It is related as an opinion of Abay' Too- 

a, that ſale becomes null immediately on the proof of the ſubject of 

it being the property of another; and that, conſequently, the buyer 
has in ſuch caſe a right to exact the price either from the ſurety or . | 

oh; without e 92 the nene of the Aſie? to is effect. 


Somarkty for Ix a berlin purchaſe : A "ES and another be holly for ts fulfil- 
— 2 ment of the bargain'F, fuch IECUrity 1 is null; becauſe the word er. 


» Literally e — | + Arab. Zimin be Obde. 


3 | [fulfilment] 


\ . 4 ; , 
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[fulfilment] is of a comprehenſive nature, as having a variety of mean · | 


ings. I. It relates to the former bill of ſale, which the ſeller received 
from the perſon who ſold the flaye-to him; and this being the pro- 
perty of the ſeller, any ſecurity with reſpe to it is invalid. II. It 
relates to the contract and its rights. III. It relates to a warrant or 
ſecurity againſt accidents. "Arid, IV. To option. As, therefore, the 


term comprizes ſo many things, the particular application of it is du- 


bious ; and hence practice cannot take place upon. it, —lt is different 
with reſpect to the term, dirk, fat although that ſignify whatever 
may. happen, yet the cuſtom of mankind has reſtrained the application 


of it to one particular ſenſe, namely, a, ſecurity againſi any future 


claim; and men e n accident, is therefore 


Ix a > e l an ae 5 dacther be foghrity to 5 oy 
chaſer for the releaſe® of that article, ſuch ſecurity is invalid, ac- 


( 


ticle, and the delivery of it to the purchaſer, which the ſecurity 
is not competent to perform.—The two diſciples hold this to be 
valid, as in their opinion it is equivalent to a ſecurity - againſt ac- 
cident -in other words, it imports an obligation to deliver to the 
purchaſer either the article fold, the value, or the price; — and ſuch 
* the Fan; it 1s valid of ances 


* 4 ' * i ”— — 
. # 4 * : 4 e - 2 


* Arab. D: A the furroider ot the article; by the ſeller, to the purchaſct: 
2 e 3151334126 FIRE AL | | 
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Security ſor a 
ſurrender of 
* article to 


cording to Hanegſa, as the intention of it is the releaſe of the ar- the purchaſer 5 


is invalid. 
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Caſe of wo — Ty two men owe a ache in an ſa Wares abend be Ap on 
— behalf of the other, as where, for inſtance, two perſons purchaſe 4 
<ipals in 2 . flave, jointly, and each is ſecurity oni behalf of the other, in this 
bor eachotber. caſe, if either of them pay off a part; he has no right to make any 
claim on the other: —unleſs, however, the payment ſo made exceed 

a half of the whole debt, in which caſe he has a right to exact ſuch 

exceſs from the other, —The reaſon of this is, that each of them is a 

principal with reſpect to one half of the debt, and a ſecurity; with re- 

ſpect to the other half; for what each owes in virtue of his being a 

principal is no bar to the obligation upon him as a ſecurity, the one 

being founded on debt, and the other on a claim, which is ſubordinate 

thereto. Whatever payments, therefore, either of them may make 

are held to be in virtue of the former, namely, the debt, as far as 


| 
ih 1 that extends; and any exceſs is n to o e namely, the 
| 
] 
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Caſe of two - IF two perſons be Bail far property in behalf of eee this way, 
3 N 4 that each ſurety, reſpectively, holds himſelf reſponſible for the other 
— oy the ſurety,—in this caſe, whatever either ſurety may pay, in virtue of 


| 

1 

\ whole claim, the bail, ] whether the ſum be great or ſmall,” he is entitled to exact 
I 

| 

| 


A the half of it from the other ſurety. This proceeds upon a ſuppoſition 
for Aur; th that each. of theſe two ſureties, reſpectively, is bail for the whole pro- | 
xty. perty on the part of the principal, and likewiſe for the whole obliga- 
tion on the part of his co-ſurety. Hence in each of the two ſureties 

two bails are united; one on behalf of the principal, and one on behalf 

of the nad and bal on behalf of a ſurety is lawful, in the ſame 


CHA. II. 8 A A L. 


manner us vm behalf of 4 principal, or \as' a. bas on behalf of 
transferee; becauſe the intention of a contract of bail is under taking the 


obligation of a CLAIM; and this end is anſwered by bail on behalf of 


a ſurety.— As, therefore, two balls are in this caſe united in each of 


the ſureties, it follows that whatever payments are made by either of . 


them are made, in an indefinite manner, on account of both; for the 


payment ſo made was purely in virtue of the bail; and each, with re- 
ſpect to the bail, ſtands i in the ſame predicament; that is to ſay, neither 
has a ſuperiority over the other. (It 18 otherwiſe where. each ſurety Dry 
is a principal With reſpect to part of the debt, as in the frb example.; en 
for in this caſe neither has a right to exact any thing from the other on 
account of the payments he may make, unleſs ſuch payments exceed 


the ſum for Which he is a principal, becauſe the principal | has a ſupe- 


riority Now ſince, in, the caſe | in queſtion, whatever payments ail 


either of the two may make are made indefinitely, on-account of both, 


it follows that the perſon making ſuch payments is intitled to exact. 


the half of them from the other. And this induces no unneceffary re re- 
volution, becauſe the intention of the contract, in the preſent inſtance, 
is that the parties be on a footing of perfect equality with reſpect to the 
bail, Which can only be anſwered by the one party taking from the 


other the half of What he may have paid he other, therefore, is 
not entitled to retake it again from the perſon who, has firſt paid, 


becauſe this, if permitted, would. deſtroy the equality already eſta- 


bliſhed. Gt. is otherwiſe in the precedi ing caſe, for there each of the 


parties is a principal with reſpect to a portion of the debt, and conſe- 


quently they are not on a footing of perfect equality with reſpect to 
the bail.) When, however, one of thie parties ſhall have taken the 


half from the other, then they are jointly entitled to exact the whole 


of what has been paid from the principal; ſince they paid the fate 
on his behalf; the one making the payment immediately from himſelf, 


and the other doing it, as it were, by his ſubſtitute: -of che med 


who paid is at liberty, if he pleaſe, to exact the whole of wHit be paid 


from the principal, becauſe he was bail for the Wu of the' property 
4 (3 : 8 F515 « 1 b 
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by his deſire. If, in this inſtance, the creditor exempt one of the two 
ſureties, he has a right to claim the whole from the other, becauſe 
the exemption of a ſurety does not operate as an. exemption in favour 
of the principal, and therefore the whole of the debt remains due by the 
latter; and the remaining ſurety being {till bail for the whole of the 
e it is meter en. lawful to * the whole Tos bin. 


In che diſſo- Ir two partners by retiprocity Aifolve t their copartieMip; 1 ſe- 


TI — parate, whilſt ſome of their debts ſtill remain due, the creditors have 


purer" * in that caſe a right to claim the whole from whichever of them they 


ponſible for pleaſe; - becauſe each of theſe parthers is ſurety for the other, as has 
any debts 
contraſted been already explained i in treating of partnerſhip.— Neither of the 


x wor partners, moreover, has a right to make any claim upon the other 
for whatever payment he may have made to the creditors, -unleſs 
ſuch payment exceed the half of the debt, in Which cafe he has 

a right to exact from him the payment of fuck exceſs, for the 

2 I already explained, in 15 ETh the caſe 'of ape 06 gen un by 


two. 
Caſe of two Ir a — conſtitute two of 15 ſlaves "Mokitibs, by one con- 
Motdribs, bail tract, for a thouſand dirms, (for inſtance) and each of them become 


behalf, for bail for the other, 'in that caſe, whatever ſum, from the whole amount 
covenanted to be paid by the maſter, is diſcharged by either, the half 
of that ſum! may be exacted from the other. —Analogy would ſuggeſt 
that the bail, in this inſtance, is not valid; becauſe bail is valid only 
when oppoſed to a yalid debt : aud the conſideration of Kitdbat, or the 
degree of freedom beſtowed upon a Mokdtib, 1 is not a valid debt, as 
has .been already, explained.—lt is lawful, however, upon a favour- 
able conſtruction, by c conſiderin g each of the ſlaves; as a principal w. with 
reſpect to the obligation of the whole conſideration of Xidbat, namely, 
a thouſand dirms ;—in other words, by conſidering each of them, 
reſpectively, as being reſponſible to the maſter for the payment of the 


\ hole; and, conſequently, that upon his making ent of the 
| whole, 


* 
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whole; the other * his freedoin as 4 dependant,—in this ways | | 


that the freedom of both is ſuſpended on their payment of one thou- 
ſand dirms, and the maſter is at liberty to claim the ſaid thouſand from 


each of them, reſpectively, as a principal, not as a ſurety; Each, g 


however, is conſidered as ſurety on behalf of the other, With reſpect 


to exacting a moiety of what he pays on account of the conſideration | 


of Kitdbat.—(A particular explanation of this will hereafter be given in 


treating of Moldtibs.) From the explanation of the law in this caſe it 


appears that both ſlaves are equal with reſpect to the payment of the 
thouſand dirms, which is the conſideration of their Kitdbat; and hence 
each is reſpectively entitled to take from the other a moiety of what- 
ever part of the ſaid thouſand dirms. he may pay.—lf the maſter, in 
this caſe, ſhould emancipate one of the ſlaves prior to his having made 
any payment on account of his Xitdbat, in that caſe he becomes free ; 
becauſe his maſter, whoſe property he then was, choſe to emancipate 
him.—He becomes likewiſe exempted from any obligation to pay his 
half of the conſideration of Kitabat, becauſe he acquieſced in that ob- 


ligation merely as a means to obtain his freedom; but upon his be- 
coming free in conſequence of the emancipation of his maſter it exiſts 


no longer as a mean, and therefore ceaſes altogether.— The obliga- 


tion, however, for the payment of an half, ſtill continues incumbent 


upon the other, who remains a ſlave; becauſe the whole amount of 


the conſideration was oppoſed to the bondage of both; and the nel. 


was Conſidered as due from each, reſpectively, merely as a device, in 
order to render the bail of each in behalf of the other valid, and thereby 
to enable each to take from the other a moiety of what he pays. 
But when the maſter emancipates onè of them, there exiſts no further 
| neceſſity for this device; whence the debt is then conſidered as 0 ppoſed 
to them both, jointly, (not, in toto, to each reſpectively,) and is ac- 
cordingly divided into two ſeparate parts, of which one ſtill 'conti- 


nues due from him who remains a ſlave, —In taking this portioh, the 


maſter, is at liberty either to exact it from the freedman, in virtue 
of his being fecurity, or from the Pave, becauſe of his being the 
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A perſon be- 
coming ſufety 
on behalf of a 
ſlave for a 
claim, to 
which the 
ſlave is not li- 
able until af- 
ter emanci pa- 
tion, muſt diſ- 


charge it im- 
mediately. 
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ride; git I he take it from the freedman, the freedman is then 


entitled to retake it from tlie ſlave, becauſe of his having paid it by his 
defire : but if he take it from the flave, he [the ſlave] is not entitled to 
take any thing. from he h es i he en pays : A . 
which Ne owes. W Ki wait n rf, 


CHA P. m. 


Of Bail by Freenien in behalf of Steves, and by Slave in 
behalf of Freemen. 


= 


U ar 
| | | WIC 1 > — 
Ix a perſon be ſurety in behalf of a ſlave, for ſome thing not 

claimable from the ſlave until after he recover his freedom, without 

ſpecifying whether the thing in queſtion is claimable immediately, or 
hereafter, in that caſe it is to be conſidered as immediately due; 
that is to ſay, it is claimable immediately from the ſurety.— For in- 


ſtance, if an inhibited: ſlave acknowledge his deſtruction of the pro- 


perty of any perſon, —or that he owes a debt which his maſter. diſ- 


avows,—or if, having married without the conſent of his maſter, he 


ſhould have had carnal connexion with the woman on the ſuppoſition 


of ſuch marriage being valid, (in all which caſes nothing could be ex- 
acted from the ſlave immediately, nor until he become free,) and a 
perſon be a ſurety for the compenſation eventually claimable from the 


ſlave, he is liable to an immediate claim for it. The reaſon of this is, 


that the ſlave ought immediately to diſcharge the compenſation, be- 


cauſe there exiſts an evident cauſe of its obligation upon him, and a 


ſlave, in virtue of his being a MAN, is capable of being ſubject to ob- 


been, He is, however, exem pted from an immediate claim for the 


com penſation, 


” # 


CAN III. B A 1 L. 
compenſation, becauſe of his poverty, ſince; every thing he doleetes 


is the property of his maſter, and his maſter is not aſſenting to 


the obligation. The ſurety, on the contrary, is not poor, and 


is therefore liable to the claim immediately, in the ſame manner as a 


perſon wHo becomes ſurety for an abſentee or a pauper.— lt is other - 
wiſe where a perſon becomes bail for a debt not immediately due, for 


there the ſurety alſo is not liable to an immediate claim, any more 


than the debtor; fince the debt is ſuſpended in its obligation to a future 
period by the conſent of the creditor, It is, however, to be obſerved 


that, in the caſe in queſtion, the ſurety, on diſcharging the claim upon 


the ſlave, is not entitled to demand it from the ſlave until he ſhall 
have obtained his freedom; becauſe the creditor had no right to de- 
mand it until that _— and hs COP ſtands in the W the 
creditor. 1 71 lig 907 % noble men) nns 
f (5 | Den 11 q 2: 1 3668, 014 Dus 

Is Aa oa allen a im on an unprivileged is 4 another 
become ſurety for his perſon, and the ſlave afterwards die, the ſurety is 
in that caſe releaſed from his engagement, becauſe of the principal being 


Bail for the 
perſon of a 
ſlave is can- 
celled by his 
death. 


releaſed,—(The law is the ſame where the ſlave, in en CS 


for the e is 1 15 is FAR r f ul e n 4200 3% 4 | 
1% (TWh men) „ 0) . C3 Ie 7” Ny 

Ir a perl im the fight of property in a flave; and ulibelis be- 
come ſurety in behalf of the poſſeſſor of him] and the ſlave then die, 
and the claimant eſtabliſh his right by witneſſes, the ſurety is in that 
caſe reſponſible for the price; ;—becauſs it was inoumbent on the poſ- 
ſeſſor to repel the claim, or, if he failed in ſo doing, to give the value 
for which the ſurety became anſwerable; and as the obligation, after 
the ſlave's death, reſts upon the principal, ſo;alſo it now reſts upon 
the ſurety.—lt i is otherwiſe: in the pruceiling caſe; for there the obli- 
gation was merely to produce: the perſon of the uwe de can- 
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Bail by = 2 a ſlave, who is not in debt, be ſurety for property in behalf of his 
hall of his E 4 or any other man, and be after wads made free, and then pay 


2 _ the amount for, which he was ſurety,—or, if a maſter become ſurety 
behalf of his for property in behalf of his ſlave, whether he be indebted or not, and 
IE a after emancipating: him, pay the amount for-which he ſtood'ſeourity, 


1 Kade in de in neither of theſe caſes is either of the parties entitled to take any 
ſurety upon thing from the other. Zier maintains 1 in both theſe caſes the 
_ parties have a right to recur to each other; that is, each is entitled to 
take from the other what he may have paid. — (It is here proper to 
remark that the reaſon for reſtricting the ſlave, in the firſt eaſe, to 
one that is free from debt is, that if he were otherwiſe, he could not 
be ſurety for property in behalf of his maſter; ſince this would affect 
the right of his creditors. The argument of Zifer is that a ground of 
claim, (namely, bail by deſire of the principal, ) exiſts in both caſes; 
and the bar to its operation (namely, Javery) is removed and done 
away. — The argument of our doctors is that the bail in theſe caſes i 
not in the beginning a ground of claim, ſince neither can the maſter 
have a debt due to him by his ſlave, nor can the flave have a claim of 
5 upon his maſter . Hence as no ground of claim exiſted in the be- 
ginning, it does not afterwards take place, in conſequence of the re- 
moval of the bar to it, (namely, flavery;) for the law here is the 
ſame as Where a perſon, becomes ſurety for another without his deſire, 
in which caſe the ſubſequent affent of the furety is of no effect. Wii, 


The conſider Bair. for the Or e, Kitdbai, ee the Gals be a 
bie det g ſlave or a freeman, is not valid z becauſg the conſideration of Kitdbat 
fubjetof is allowed to exiſt as an obligation merely from neceſſity, it being te- 
| pugnant to reaſon, inaſmuch as a maſter cannot have a claim of debt 
upon his ſlave; and in the caſe in queſtion the Mokdtib,.or perſon who 

owes the confideration of Kitdbat, is ſuppoſed the ſlave of the claimant.— 

Hence the conſideration of Kdbat is not ſo fully eſtabliſhed as to ad- 

mit of ns ty it FRO wherever a thing is eſtabliſhed — 

| | ceility, 


Cray. II. BUATT, Le 08+ 
ceſſity, it is reſtricted entirely to the point of neceſſity, Beſides, the 
debt of Kitdbat ceaſes entirely in caſe of the inability of the ſlave to 
diſcharge it; nor is it poſſible to revive it, by claiming it from the 
ſurety, becauſe the meaning of bail is *& the junction of one perſon to 

_ ©, another, perſon in relation to a claim.—As,” therefore, the claim 
does not operate upon the principal, it of conſequence'ceaſes with re- 
gard to the ſurety; becauſe it is a rule that a bie _ his Er | 

| . n liable for the ſarne claim. | | 


* : 
1 


1 * 


— 


"=. CONSIDERATION, in lieu of emancipatory 1 reſembles the nor a con6- | 
conſideration of Kitdbat, in the opinion of Heneefa, becauſe, (accord- mar peta 
ing to him, ) a ſlave that works out his eren by hour 1 is in the 13 
ſame 9 with a Motatib. 
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of HAWALIT, or the TRANSFER of DEBTS. 


Fs ; 0 
5 benen of F JAWALIT, in its literal ſenſe, means a removal; and is derived 
| "4 from Tahool, which imports the removal of a thing from one 


place to another.—In the language of the Law it ſignifies the re- 
moval or transfer of a debt, by way of ſecurity and corroboration, from 
the faith of the original debtor, to that of the perſon on whom it is 
transferred. The debtor or perſon who transfers the debt is termed 
Mobeel: the transferee, or perſon upon whom the debt is. transferred, 
Mohtal- ali hee, and the creditor, or transfer reCOvEſs Meohtdl. 


* 


Book XIX. TRANSFER or PEBTS. 


© Whenever a perſon transfers bis debt upon à rich man, and the 
© creditor afſents to the ſame, then let the claim be made upon the 
% rich man; and alſo, becauſe” the perſon upon whom the debt is 
transferred undertakes a thing which he is capable of performing; 
whence it is valid, in the ſame manner as bail.—It is to be obſerved; . 

however, that transfer is reſtricted to debt; becauſe it means an deal 
removal; and an idea removal, in L Aw, applies to debt, and not to 


N which requires a e removal. 


A CoNTRACT of tabafer is rendered valid by d the Sent of the 
creditor and transferee. The conſent of the creditor is requiſite, be- 
cauſe the debt (the thing transferred) is his due; and mankind being 
of different diſpoſitions with reſpe& to the payment of debts, it is 
therefore neceſſary to obtain his conſent. — The conſent of the tran/- 
feree is alſo requiſite, becauſe by the contract of transfer an obligation of 
debt is impoſed upon him, and ſuch obligation cannot be impoſed with- 
out his conſent. The conſent of the principal, on the contrary, is not 
requiſite, becauſe (as Mohammedobſerves in the Zeeadit) the en gagement 
of the transferee to pay the debt is an act relative to himſelf, which is 


LG... 
Tux transfer of a debt is law ful; becauſe the prophet has ſaid, The transfer 


is rendered 
valid by the 
conſent of the 
creditor and 
trausferee. 


attended with a benefit to the principal, and is no way injurious to 


him, inaſmuch as the transferee has no power of reverting to him, in 
caſe of Ra e the og without his defire. 
Tg. 9 ABC," F-, M 
Wag a 19558 of anten 18 e the Mabrel, c or ok 
who makes the transfer, is exempted from the obligation of the debt, 


TY \ 


It erempts 
the debtor 
from any de- 


becauſe of tlie aequieſcence of the transferee.— Ziffer has ſaid that he mand, 


is not exempted, becauſe of the analogy which ſubſiſts between this 
caſe and that of bail; for they are both contracts of ſecurity or corro- 
boration; and as, in the ,caſe of bail, the perſon Who is bailed 
does not became exempted from the debt, ſo neither ought che trens- 
ferrer in this caſe.—Our doQors, on the other hand, agree that Ha- 
udlit literally up Temgyals ig when à debt is removed from the 
"I e 5 faith 


@ 


8 


TRANSFER OF DEBTS: Book XIX. 
faith of one perſon, it cannot afterwards remaiſl upon it. Ball, on 
the contrary; means a junctiott; and the intefidutent of tis} tat the 
bailer unites his faith to that bf the' ſuretet With reſpect to the claim. 
2 the decrees of the lan / proceed N to the literal mean- 

And the vb ect of transfer,” namely, co ſrobbrution, b is obtained 

ka per(bi2 thi is Ech 1nd a Flr de r dhe i. f Wu ben 

of the 757 48 it" is to be r thae, he” will readily "Faſt his 
dee Mie © $7 1913 FART, 901 

Osfser fo. If the debt mift from the filth of the Gbtor⸗ to lat 

| of the Get it would follow, that thefe can be no compultic ion on 

the creditor to receive payment from the debtor, whete he offers to 

diſcharge the debt; in the fame manner 48 2 'cteditot f is not Com- 

pellable to receiye payment ol his debt Hams ſcab ger, in” a a Fra- 

| ruitous manner. | 2 

RErLV.—The creditor is ; comipellible-! to rective payment f the 

alvt from the debtor, if he offer to make payment, „ becauſe the Claim | 

may eventually revert upon him, in caſe of the deſtrudtion ik the debt; 

ſince} if the transferee were to die inſolvent, without having *Þ paid the 

| debt, the claim would revert upon the transferrer, for b that 

will be ſhewn 1 in the next ae ae, the 8 "of the tranſ- 


ferrer cannot in every relpeft be conſidered as's witous „Ne "that of 
a fir anger. . as Bong. 415 45 e Ae WT 2 


I» * Rin 2170 MOLE Sig * , + £hihs * l. ad zune ag 
age tus n vo een 


unleſs the Tus 3 18 not entitled to 122 any claim, upon thggt 


transferee 


deny, or be- ferrer, excepting where, his right on transferee b e 
come 2 he cannot otherwiſe obtain it; in whuc „ caſe the debt reverts, 


| engagement. the transferrer.—Shafei alleges that the * has no right to 5 
| any claim for his due upon the transferrer, No al his fi 1 


4 dl . ſtroyed; becauſe, in conſequence ce of the, iran. sfer, ” the fr 
« «ld * Comes exempted from t the 925 | , and t us EXE nigtion is 
not ref ſtricted. to che condition e 7 5 1 7 "transfe reg 
© Hence the debt cannot reyert upon the er XBEPL gh account- 
of ſome new cauſe; ; and none ſuch is 4 Fe found 3 in Oh abr The 
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argument of our doctors is that, although the exemption be abſolute, | 

in the terms of the contract, yet it is reſtricted, in the ee, tothe con- 
dition of the right being rendered to the creditor. The trausfer is there- 
fore diſſolved in caſe of his right being deſtroyed ; becauſe the con- 

tract is capable of diſſolution, and may be diflolved by the agreement of 
the parties. The condition, moreover, of the ſafe delivery of the debt 
to the creditor, is equivalent to that of warranting the ſubject of a ſale 

to be free from blemiſh ; that is to fay, ſuch a warranty implicitly 
exiſts, as a condition, in every ſale, although it be not ſpecificallyß 
mentioned; and, in the ſame manner, the ſecurity of the debt exiſts, 

as a condition, in a contract of transfer, although not ſpecified in it — 

The deſtruction of the debt due to the creditor in a caſe. of transfer 
is eſtabliſhed, according to Haneefa, by one of two circumſiances. 
I. Where the transferee denies the exiſtence of the contract, upon oath, 

and the creditor cannot produce witnefles to prove it. II. Where 
the trankferee dies poor. In the event of either of theſe eireumſtances 

the debt is deſtroyed, fince in neither caſe is it practicable for the credi - 
tor to receive payment from the trantferee. This is the true mean 
ing of a deſtruction of the debt in a caſe of transfer. The two diſciples 0 
maintain that a deſtruction of the debt is occaſioned by one of three 
circuraſtances, - Of theſe, two are the ſame with thoſe above recited 

and the third is, —a declaration, by the magiſtrate, of the poverty & " 

the transferee during his life · time. This third circumſtance is not al- 
mitted by Haneefa; becauſe, according to his doctrine, poverty cannot 
be eſtabliſhed by the decree of the magiſtrate, ſince property comes 
in the morning and goes in the evening; but, according to the two 
diſciples, Gon! decree of the magiſtrate eſtabliſhes Poverty. 4 


1 Oe end Gab he nalares "the The tran 
amount of what he has paid in virtue of the transfer made upon claim upon 
and the Tandferret affirm that he had made ſuch transfer upon the debtor for 


hin, in exchange for a debt of the ſame amount which S owed | —— 


is him,” the affirmation of the transferrer is not admiſſible, and 
he is bound to pay the demand of the transferee, becauſe the 
Vol. II. ö reaſon 


Q 


him. feree hasa © 
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| Agent of debt due to the transferrer, becauſe contracts of tranſ- 


to che transferrer. | T Mehmet wlll 


A debtor may 
transfer his 
| debt upon a 

Operty in 
Ge hands of 
another per- 
ſon. — 


and the. ſaid property be afterwards deſtroyed, the transfer f fo! ; ey 


| were ſimilar ;—becauſe, as a ſimilar vr the 


 defire) is eſtabliſhed, —The transferrer, moreover, aſſerts /a_claim 


creditable. I f * T: . 1 e 1 2 e 


acceptance of the ate is a vert e ct WAY! af the mu he 


| becauſe the transfer was reſtricted to the depoſit; ſince the truſtee 
ſtrited to w/urped property; for if a perſon were tq make a * 


does not become null: on the contrary, it is, ingurgbent. on the 
uſurper to pay the creditor a fimilar;,—or the value, in caſt the 


TRANSFER or DEBTS. Book XIX. 
* of ſuch demand, (namely, the actua payment of it by hit 


which the other denies; and the ps of the / defendant is 


Osjrerrox. At would appear tk he afficiination. of the tranſ 
Row is not to be credited, although he be the defendant; becauſe 
he has acknowledge d what he afterwards denies, inaſmuch as his 


owes to the transferrer. 
Rxrlr.— The acceptanoe os. the . is got. an 3 Val 


fer are ſometimes made os ponent _ transferecs owing ay Rue 


Ir a Lark, OY PIO a bee how: aids ths, 
ſhould afterwards make a transfer on it, (as if he were to deſire 
his creditors to receive payment of his debt, from a depoſit placed 
by him with ſuch a perſon,) ſuch transfer is valid, becauſe the 
truſtee is capable of diſcharging the debt from the depoſit, —lf, 
however, the depoſit be deſtroyed, the transferee (who is otherwiſe 
2 truſtee) is in fuch caſe releaſed from the engagement of transfer; 


engaged no further than the payment of the debt from the amount 
of the actual depoſit.—It is otherwiſe with reſpect to a transfer re- 


fer on an uſurper, on account of ſpecific property u ſurped by, him 


141 


property in queſtion” had not been an article of Which, thę unities 


n e Ae 


of the thing itſelf, the property in this caſe is not held to have 
; been. deſtroyed. 


1 27 
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Ir is to be obſerved that transfers are ſometimes reſtricted to A A gu 
debts due by the transferce to the transferrer ; and in all caſes of Arited to 


what is due 


ſuch reſtricted transfers, the law invariably i is that the transferrer 


has no right to make any claim upon the transferee, for the ſub- > - 


ſtance or the debt upon which he has made ſuch. transfer; be- 
cauſe the right of the creditor is connected with it, in the ſame 
manner as that of a pawnholder is connected with the pawn; 
and alſo becauſe, if ſuch a right remained with the transferrer, the 
act of transfer (which is the right of the creditor) would be ren- 
derect null. It is otherwiſe with reſpect to an db/olute transfer; 


(that is, where a perſon ſimply ſays to his creditor ** I have tranſ- 
| *'fered the debt I owe. you upon a particular | perſot, without 
making any mention of debt being due to him, or of ſpecific pro- 
perty * of his being in the . of that 3 whether from 


does es 


receive payment of the ſubſtance or debt e 
m_ eme 11 1 27 


SWI TIA! is abominable +; hat d A * og 8 giving of 3 a loan of The loan of 


—— 4 


any thing in ſuch a manner as to exempt che lender from the danger 
of the road; as, for inſtance, where a perſon giyes ſomething by 5: 
way of loan, inſtead of 4 depoſit, to'a_merchant, in order that 

he may forward it to his friend at a_.diſtance.—The abomination in 
this caſe is founded on the loan being attended with profit, inaſmuch 


as it exempts the lender from F and the pro- 5 
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upon the faith of the transferee; and hence if rid ares ſhould 
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A Kare muſt 
| poſſeſs the 
E qualifications__ 


2 "adult, a Muſfulman, aid unconvicted ot ns : ads the rules . with 
reſpe& to juriſdiction are taken from thoſe with. reſpect to evident 
fince both are analogous to authority; for authority fig ee 'pc | 
ing or giving effect to a ſentence or ſpeech afecking another, 2 eithey with 
or without his conſent ;, and evidence and juriſdiction are both of this 

| nature. 


cuar. I. DUTIES or THE, KAZEE. 


nature. —(The rules with reſpect to juriſdiction are here ſaid to be 
taten from thoſe with reſpet to evidence,” becauſe, as the ſentence - 


of the Kizee is in conformity with the teſtimony | of the. witneſs, it 
follows that the evidence 1s, as it were, the principal, and the decree 
of the Kizee the conſequent. As therefore, juriſdiction, like evidence, 


is analogous to authority, it follows that whoever poſſeſſes competency 
to be a witneſs i is alſo competent to be a Kaner; and alſo, that the 


qualifications requiſite to a witneſs are in the ſame 515 req 


a Kizee—and likewiſe, IRE. unjuſt chan is qualifigg to be a ty 
whetice if ſuch a perſo created a KAxee, it is valid, but till it is 


not adv; cable; in the ſame manner as holds with reſpect to evidence; 
— that is, if a Kizee a ept the ee an 1 ien man, it is valid, 


in the opinion of all ouf doctors advi cable to ad- 
mit the teſtimony of ſuch a Peron. ee an oa juſt man is not de- 


eps K 1 bd, X 2858 Ay, :1 IIA „ 


I a Kizet be a juſt man at the tie of, has appointment, and Aller- 
wards, by taking of bribes, prove himſelf an unjuſt man, he does not 
by ſuch conduct become diſcharged from his office, —but be is vt neyer- 


theleſs, deſerving of a diſmiſſſon.— This is the doQrine' of the Zdbir 


manner as (in his opinion) he.is incompetent to give evidence. —lt is 
related in the Nawadir, as an opinion of our three doors, that an 


- unjuſt man is incapable of diſcharging the duties of a Kdzee.—Some 
of the moderns have alſo given it as their opinion that the appointmen 
of a mam 07igina{ly uſtjuſt; to the office of Kizes,' is valid; but thi 


| i haviog been juſt at ws 9 of kit anne be afterwards | 
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171 23401 3113 oled 9 * 

e ee eee eee Sppliet wittely t 4 partba A 4 
due and inecorns heaven; (Se Vol. I. p. ya.) In the preſent” inſtance, hed 
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Rauudyet: and it has been adopted by modern lawyers Shafer" main- 
tains that an unjuſt man is incapable of the office of K4zee, in the ſame 


"= 


He does not 
forfeit his of 
fice by miſ- 
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A Mooftee 
_ muſt be a per- 


ſon of good 


1. 


An ignorant 5 


— my, 


a "- - why 


come unjuſt, be Sands difchiged Weed ” Mics; betaute. as the 


Sultan appointed him from a confidence in his integrity, it is to be 


preſumed that he will not ho. N in 00 A on . Net 
without wes. 04. TOs 


A QUESTION has ali, whether an unjuſt man FE capable of 
being a Mooftee* ö and on this ſubject different opinions have been 
given. —Some have faid that he is incapable of being a Moof2ce, be- 
cauſe the giving g of a Hua (or ſtatement of the law applicable to any 
caſe) i is connected with religion, and the word of a an unjuſt man is not 
' creditable in matters relative to religion.—Others again have ſaid, that 
an unjuſt man is ble of being a Mo Mee, becauſe of the probability 
chat he will toil at an labour f in the diſcharge of his duty, leſt the people 

charge him with his faults. The former, however, is the better opi- 
nion.— Some have eſtabliſhed it as a condition, that a Kizee be u Mooj- 


1abid +: the more approved doQrine i is, however, that this is s merely 
preferable, bk not indypenſable. 


4 HA 4 C 15 


Tux appointment of an ino b man 43 be office of 1 
valid, according to our eden maintains that it is not valid; 


for he argues that ſuch appointment ſuppoſes a Capability of ung 
decrees, * of deciding e n cht and bhi _— theſe 405 
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* Anlgice, „ offices of NA and lune en fe. 
quently confounded by European writers, it may not be improper w remark, in this place, 
| that the word Kdzee (or Cadi) is derived from Nana, ſignifying: jurydion, and Aaaſiut 
from Fitwa, meaning an opplication or Aatement of the Law. — The Ne, therefore, 


is the officer cho cpa e, Sue n tic Xe4aee the/ peer who gives 
L. operation and effect. 
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Cray. I. THE KAZEE. 
cannot be performed without knowledge.—Qur. doctors, on the other 
hand, argue that. a Kizee's buſineſs may be to paſs degrees merely on 
the opinions of others, — The object of his appointment, moreover, ; 
is to render to every ſubject his juſt rights; ; and this object i is accom- 
0 by paſſing decrees on the e of others. bY 
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| 17 is incumbent on the Sultan to ſclea for he office of Kizee a It is the duty 
perſon. ho is capable of diſcharging, the duties of it, and paſſing Je. K, the fove- 


reign to. ap- 


erees; and who 1 is alſo in a ſuperlative degree juſt and virtuous for + rang, fit 75 % 
the prophet. has ſaid. Whoever appoints a perſon to the diſchar, e of office. x 
any. office, whilſt there it anather among ft his Subjefis more qualifi 5 for 


the ſame than the perſon ſo appointed, does ſurely commit an fury 9 
reſpe to the rights Gon, the PROPHET, and the MvsULMANs.”—It 


is to be obſerved that a Moojt4hid means either a perſon whois in a high 
degree 
of the prophet, and who has alſo a knowledge of the ipplicition of 
the law to caſes; or one who has a deep knowledge of the application 


converſant with the Hadees or actions and traditional ſay in gs 


of the law to caſes, and alſo ſome acquaintance With the adtet.— 
Some have ſaid that he ought alſo to have a knowledge of the cuſtoms 
of menking,: nr. of the laws are : founded upon tl them. | 


0 
#3 7117 {04 i 714 7 
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| Tuzax is no impropriety in bang for the office of Kier a | a A af wa 
perſon who has.a thorough confidence in his ability tg diſcharge the iro mg 


duties of it; becauſe the companions of the prophet accepted this ap- confidence in ; 


pointment; and. alſo, becapſe, the ens of} it is a ee incymbent — oy 


be 8941 
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1 ano = FLY a: perſon 6 the. office of Xi Who bot noe one 


ſuſpects that he is incapable of fulfilling the duties of it, and who is 282 


not confident of being able to act with a ſtrict regard to juſtice, becauſe 
the ſcfecklotr of ſuch a perſon is a cauſe of the propagation of evil.— 


Several of aur dockocd, however, have ſaic that the acceptance of the 
office of Kizee without compulſion" is cee becauſe the prophet Fr 


6 | has 


b * 


Ihe appoint- 
ment muſt 
not be /olicit- 
ad or courted, 


DUTIES OF Boox XX. 
has ſaid, ** Whoever is appointed Kizee ſuffers the ſame torture with an 


animal, whoſe throat is mangled, inflead of being cut by a ſhary 
«© tnife.”” —Many of the companions, moreover, declined this ap- 
pointment; and - Haneefa perſiſted in refuſing it, until the Sultan 


cauſed him to be beaten in order to enforce his acceptance of it ; but 
he ſuffered with patience rather than accept the appointment. Many - . 


others, in former times, have alſo declined this office. Mohammed re- 
mained thirty and odd days, or Forty and odd days, in impriſonment; . 
and then accepted the appomtrment,—In fact, the acceptance of the 
office of Kdzzr, with an intention to maintain juſtice, is approved, al- 
though it be more laudable to decline it; becauſe it is a great under- 
taking, and notwithſtanding a perſon may have accepted it from an 
opinion that he ſhould have been able to maintain juſtice, yet he may 
have erred in this opinion, and afterwards ſtand in need of the lt. | 
ance of others when ſuch aſſiſtance is not to be had. Hence it is moſt 
laudable to decline it; —unleſs, however, there be no other perſon 
fo capable of diſcharging the duties of it, in which caſe the acceptance 
of it is an incumbent duty, as it tends to preſerve tho Fighty of man- 
kind, and to purge the world of injuſtice. 


Ir beromes Muſſulmans ü to covet the appointment of Kdzee 
in their hearts, nor to deſire it with their tongues; becauſe the pro- 
phet has ſaid, © JY/boſorver ſeeks the appointment of Kizee ſhall be left 
* to himſelf; but to him who accepts it on compulſion, an angel ſhall de+ 
* ſcend and giue directions; and alſo, becauſe whoſoever deſires this 
avpointment ſhews a confidence in himſelf, which will preclude him 
from inſtruction; and whoever, on the other hand, puts his truſt in 


God, will be ſecretly inſpired with a knowledge of what is W in 
the charge of his office. | | | 


Ir is lawful to accept he office of Kiner from a RARE.” Sultan®, 
in the ſame manner as from a juſt Sultan; becauſe ſome of the cu 


The term Hr amical, when applied to a /evereign, generally age being or 
|; |  panions 


Tet: 


cr THE TE 3 eh 


panions accepted this office Rüth Moabiab , "otwithifanding the ri ght 

of government during bistime Final wink te; aud ale, „ | 
ſome of the followers | 4cEpted-it rot A 1. who was 4 tyrant.— 1 
Hence the acceptance of the 6Mc& of Kas, form tyrant is l ful; 
provided, however, the tyrant do not put it out of the power of the 
Kdace to render right to the people: for other wiſe the acceptance of 

it would not be lawful;%4s the erh of, the appötntment could not 7 * 


benmntmen /H bιν,§p̃ E 2 * Las {THY Eno 
A Wo Yonder, nfl H ae rater an ac! anger welt bas 
yy * aao 


ber- a perfon 18 app pointed to the gs C4 Kizee, | it is in- A Kae, Pg 


wt bas! 


cumbent on him t. to demand the Dewan of the former Kare By the, is appoint- 


ment, muſt 
Dewen is "meant the bags 1 in Which the tecotds and other papers are 955 take poſſeſſion 


kept; ba for t * thoſe 1 muſt be 8 to ſerye as vouchers on future oc horns — 
ſiogs—Theſe S, therefore, muſt always 1 remain in the hands of the Fi unge — 2 
perſon poſſeſſing the judicial authority; and as the judicial r 
reſts, for the time being, with the perſon appointed to the office; he 

muſt therefore require them from the Kdzee who has been diſmiſſed.— 

It is to be obſerved that the papers, in which ſack procceding-&ec: 4 Nat ins 
are written, muſt neceffarily be the property either of the public tre. 
ſury, of the litigants, or of the diſmiſſed Kizee.—Still, however, in aal 
theſt tales, the neW-appo inted Kitzee has a Tight to o demand them fromm 
the late one” in the fir . caſe, evidently; . and in the. /econd, Ne 40 2 
the ltigants left the aid pa 5 in che bands df the hte Kdzee, chat be. 
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2 | aan wil ws hav = 
* Heeoth, » KN fon i of , %; .. oh TIS originally appointed, by Omer, t wy 
the government of Syria; Cer Ao e be inſtrumental to the death of his patron * - 
0t:mon,{{whp was e 4. lain in an hnſarrection) tefuſed to acknowledge HHH n | | 
his meg e in the end obtamed the A boi ſat for e . | 
the firſt 70 Gba commonly ermed the Omi 87 9 Ys Mb oa: | | 
+ Arab. Tabayeen. — A tile given to thoſe doctors, be. who nn the Hab, or | 
companions of the prophet. TEE 
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Lat hyAα⁰,b mii in werd Aha of the houſe. of Cm, ———— „ 
bin Zabair, who had aſſumed the title. 
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through his 
Ameens, who! 
muſt inveſti- 
gate the na 
ture of them, 


and muſt in- 
quire and de- 
cide concern- 
ing priſoners 


on any legal 


DUTIEBS OFT Boox XX, 
might act according to them; and as his power of action afterwards 
devolves upon the new Kdzee, he is of courſe entitled to receive them; 
and alſo in the third cafe, becauſe the late Kizee did not preſerve them 
as property, but merely as the inſlruments of juftice; and hence it iy 
the ſame as if he had devoted them to the public. 0 


Ir is requ iſite that the new Kess fend two — in Jaya to 
take polleffor ion of the bags of the Dewan in the preſence of the late 
Kizee, or in the oreſeince of his Ameen. It is alſo neceſſary that they 
alk and inquire of the late Kaze, which are the papers that regiſter 
his proceedings? and which are thoſe that eſtabliſh guardians for the 
property of or 7 and that then the late Kdaee arrange the ſeveral 

deſcriptions papers in different bags, in order that no doubt may 
ariſe to the new Kidzee,—lt is to be obſerved, however, that this in. 
veſtigation is merely for the ſake of now ledge. aufer not for the 3 
pole of impeachment. ; | 

Is 1s Re he the new- Kdzee examine inte the 
ſtate of the priſoners, becauſe this is one of the duties of his office, — 
Whoever of them makes an acknowledgment, of right in favour of 
others, the new Kdzge mult render it obligatory upon him, as acknow- 
ledgment induces obligation on the acknowledger,,—W hoever of them, 
on the contrary, makes a denial, the new Kizze muſt not credit the 
affirmation of the late Kizee with reſpe& to him unleſs ſupported by 
evidence, . becauſe, in. conſequence of his: diſmiſſion, bis affirmation 
carries no more authority thau that of any of the people in general; 
and the evidence of, one perſon is not proof, more efpecially- when 
ſuch evidence relates to an action of his own.——lf the late Net 
ſhould not be able, in this laſt inſtance, to produce evidence, ſtill the 
new one muſt not e releaſe bern priſoner; on e of 


fAuglice, truſtees or confidants. un e dee in the K4zeo's. court, in 
the manner of a regiſler. It alſo fignifies an inguiſiter. 


he 


Cuay. I. THE RABZBEE, 


| he mult iſſue proclamation and uſe circumſpection ; that 15 he muſt 
cauſe a perſon to proclaim; every day, that 4* the KA ditects that 


«© whoſoever has any claim againſt ſuch. a priſstet do appear and be 


629 


«© confronted with him.“ If any perſon appear accordingly, and pre- 


fer a claim againſt the priſoner, the Kizer muſt deſire him to produce 
evidence: but if no perſon appear, he muſt then releaſe the priſoner; 


provided he ſee it adviſeable.=-He muſt not, however, precipitate his 


enlargement, before theſe precautions have been taken; becauſe the 
impriſonment of him by the former Kauer having been done appa- 
rently with reaſon, it is probable, if he ſhould haſtily releaſe * that 
the claimant 7 bim might 555 his right. 


It is roquilits that the new Kazee examine into "the depoſits *, 
which the diſmiſſed Kante may declare to be in the hands of parti- 
cular perſons, and alſo into the proceeds ariſing from the 7744/7 
[charitable appropriations]'of Muſſulmans,—and that he act with theſe 
according to ſuch evidence as may be eſtabliſhed coficertiiig them, of 
according to the acknow ledgment of the perſon iti whoſe hands are 
the depoſits or the proceeds of Wakf, becauſe evidence and acknows 


ledgment are both proofs :—but he muſt not credit the affirmation of 


the late Kdaee; unleſs the perſon in whoſe hands the property lies 
avow that the faid property was given in charge to him by the 


Kizee;” in which caſe the new Kaze may credit the affirmation of 
the old one with regard to ſuch property, as it here appears, 


from the truſtees acknowledgment, that the property in queſtion had 
been in the poſſeſſion of the diſmiſſed Kizee, whence it may be ſaid 
to be fill in bis hands: —his affirmation, therefore, with reſpect to 
ſuch property 
ſuppoſition that the actual poſſeſſor had fom the beginning acknow- 
ledged the . Kizee's conſignment of the property to him: "Tor 


* 7 3 property, held by the K4zer until the ifſue of the ſuit or liti- 
gation, and which he delivers over to ſome perſon to keep, i in the manner of a truſt. 


FP: of Penh | . if 


„ muſt, in this caſe, be credited. This proceeds on a 
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He muſt exe- 
cute his duty 
in a moſque— 
or other pub- 
lic paces ; 


terwards acknowledged that the ſaid property was in his cuſtody;”” 


A 


DUTIES OF Boon XX, 


if he ſhould firſt have declared * this property belongs to Zeyd, (for 
inſtance,) and afterwards, ** the diſmiſſed Kizee depoſited this with 
* me,” and the Kdzee affirm it to be the property of ſome other than 
Zeyd, in this caſe he the poſſeſſor] muſt give the property to Zeyd, 
in favour of whom he made the firſt acknowledgment, as his right. is 

rendered preferable by ſuch acknowledgment ; and he muſt then give 
a compenſation, alſo, to the diſmiſſed Kzzee, becauſe of his having af. 


—and the diſmiſſed ee muſt give the compenſation ſo received to 
the perſon in favour of whom he makes the affirmation. 11 5 


» 
ok 


IT is requiſite that the Kizee 6 t ates in a a moſque for the execu- 
tion of his office, in order that his place may not be uncertain to tra- 
vellers or to the inhabitants of the town. The Jama moſque * is the 
moſt eligible place, if it be ſituated within the city, becauſe it is the 
moſt notorious.— Shaſei maintains that it is abominable for a K daes to 
ſit in a moſque for the execution of his duty, ſince polytheiſts are ad- 
mitted into the court of the K#dzee, and theſe are declared in the 
Kok AN to be fi/th.—Moreover, women during their monthly courſes 
may enter the court of the Kizze, but are not allowed admiſſion, into 
a moſque.—The arguments of our doctors on this point are twofold, 
FirsT, the prophet has ſaid “ mo/ques are intended for the praiſe of 
God and the 'paſſing of decrees;” and he moreover decided diſputes 
between litigants in the place of his Nezre4df [a particular penance] by 


' which muſt be underſtood a moſque: . beſides, the Raſbedian Khalis 


fat in moſques, for the purpoſe of hearing and deciding cauſes.— 
SECONDLY, the duty of a Kdzee is of a pious nature, and is therefore 
performed in moſques in the ſame manner as prayers are offered there. 
—]n anſwer to Shajes, it is to be et a that he purity of 


* The Fama moſque is the principal moſque in a town, nnd publle prayer is read 
every Friday: in oppoſition to a Majid, which ſignifies a ſmaller moſque, where public 
prayer is not * 


polytheiſts 


Cnay, I. "THE k A2 E E. 


polytheiſts relates to their Faith and not to their externals, they are not 
therefore prohibited from entering a moſque; and with reſpe& to 
menſtruous women, they have it in their power to give notice of their 
caſe to the Kdzee, who may then go out and meet them at the gate of 
the moſque, or depute ſome other for that purpoſe, as is done where 
the caſe i of a nature unfit for public Mob. n vil ebe 

Tin! is no o impropriety i in che Kine 8 fitting i in his own houſe or in his own 
to paſs judgment; but it is requiſite that he 0 Wy 12 a free ace, a te 
ceſs to the e | 


_ Ir is eite that ſuch de ſit mne with is Kher as were and 2 be 
uſed to ſit with him prior to his appointment to the office; becauſe, if by his uſual 
he were to fit alone 1 in his houſe, an would d thereby ut 2 to br 
picion. | F en 


* 


Tux Kidzee muſt not accept of any 'preſents, excepting From "OY He muſt not 
tions allied-to him within the prohibited degrees, or thoſe from whom * 
he was ufed to receive them prior to his appointment; neither of 838 
which can be eſteemed to be on account of his office, the one being in mare friends; 
conſequence of relationſhip, and the other of old acquaintance, —Ex- 
cepting theſe, therefore, he muſt not accept preſents from any perſon, 
as theſe would be conſidered as given to him on account of his office, v 
and ſuch it is unlawful for him to enjoy, —If; alſo, his relation within 
the prohibited degrees, h aving a cauſe depending before him, ſhould 
offer him a, preſent, it is incumbent on him to refuſe it.—So likewiſe, 
if any perſon accuſtomed to ſend him preſents prior to his appointment 
ſhould fend him more than ufual, — or if, having a ſuit before him, he 
ſhould ſend him any preſents whatever; in neither caſe is it lawful 
for him to accept them, ſince they would be conſidered as given to 
him in conſequence of his anch and _— an abſtinence from ſuch | 


is indien a eee ee 


Tun 
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nor of any 


feaſt or enter- 
tainnent. 


He muſt at- 


tend funerals, 


and viſit the 
ſick, 


Precautions 
requiſite in his 
eneral con- 
Jost and be- 

haviour; 


DUTIES OF Book XX. 
Tux Kizee muſt not accept of an invitation to any entertainment, 
excepting a general one; becauſe a particular entertainment would 


be ſuppoſed to have been given on account of his office, and his ac- 
ceptance of it would therefore render him liable to ſuſpicion:) in op- 


| poſition to the caſe of a general one. This ordinance, which has been 
adopted by the two E/ders,-applies equally to the feaſts of relations and 


others.—lIt is related, as an opinion of Mohammed, that the Kdzee may 


? accept of an invitation to a feaſt from his relation, although it be a 


particular one, in the ſame manner as he is permitted to accept of 
preſents from him.—It is to be obſerved that a particular entertainment 
means ſuch as depends entirely on the preſence of the K4zee ; that is, 
ſuch as would not take place in caſe of his abſence; and a e one 
is the reverſe. | 

Ir is fitting that the Kade attend at funeral prayers; and alſo, 
that he viſit the ſick; for theſe are amongſt the duties of a Mu//ulmen, 
inaſmuch as the prophet, in enumerating ſix incumbent offices of the 
Muſſulmans towards each other, mentioned funeral prayers and the 
viſiting of the fick.—But it is requiſite that, on theſe occaſions, he 
make no unneceſſary delay, nor permit any perſon to hold a converſa- 


tion on the ſubject of his ſuit, leſt he ſhould ergy: afford room for 
ſuſpicion. | | 


Tur Kizee muſt not give an entertainment to one of the parties 
in a ſuit without the other; becauſe the prophet has prohibited this; 
and alſo, becauſe it is of a ſuſpicious nature. 


WHEN the two parties meet in the afſembly of the Kizee, he 
muſt behave to both (in regard to making thera it dawn, and the 
like) with an equal degree of attention; becauſe. the prophet has ſaid, 
Let a ftrif# equality be obſerved tawards the parties in a ſurt with 


reſpect to their fitting down, or directing them, or looking toward! 


„ them. 5 
Ws THz 


CAT. IJ. THE, KAZEE. 
Tux Kdsce muft not ſpeak privately. to either of the parties, or 


make ſigns towards him, to give him inſtructions or ſupport his argu- 


ment; for, beſides giving riſe to ſuſpicion, he would thereby depreſs 
the other, party, wha might be induced to. forego bis wk from an 
opinion that the Kizee was biaſſed towards the . 
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Tux Kizee muſt not ſmile i in the Shiva of one of they n 75 
cauſe that will give him a confidence above the other; neither muſt 
he give too much encouragement ta either, as he would thereby de- 
ſtroy the proper awe and * due to his office. 


Ir is abominable in the Kizer to e or mftrud? a witneſs, by 


faying to him, (for inſtance) “ Is not your evidence to this or to 
that effect? Becauſe affiſtance is thereby, in effect, given to one 
of the parties; and it is therefore abominable, in the ſame manner, as 


2 inhis con- 


uct towards 
witneſſes in 
5 or 
whilſt giving 
evidence. 


it would be to inſtruct either of the parties therſelves.— boo Tooſaf 


has faid that inſtruction to a witheſs, on an occaſion free from fuſpi- 
cion, is laudable; — becauſe a witneſs may ſometimes be at a ſtand from 
the awe with which he is ſtruck in the aſſembly of the XA; and 
in ſuch cafe to encourage him, in order to give life to the right of his 
party, is the ſame as the deputing of a perſon to compel the appear- 
ance of the defendant in court, which is lawful, notwithſtanding it 


be an aſſiſtance to the plaintiff.—As, alſo, it is lawful to exact bail 
from the defendant, although an affiſtance be thereby given to the 


plaintiff; in the ſame manner it is lawful to give encouragement to a 
witneſs, to preſerve his right, althou ugh aſſiſtance be thereby offered 


to one 7 * parties. 


Tux Kate muſt not give 8 = he is 1 or thirſty, 
becauſe ſuch. ſituations diminiſh, the intelle& and underſtanding of the 
perſon affected by them. Neither muſt he give judgment when he 
is in a paſſion, or whe he has filled his ſtomach with food, 2 


? 


He muſt not 
givejudgment 
at a time when 
his 2 
— , 
za 


clear and un- 
biaſſed. 
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Rules in im- 
priſonment 


for debt. 
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DUTIES OF Boox XX. 
the prophet has ſaid . Let not the magiſtrate decide between e 


8 when he is angry or Full, * 


A younc Kdzee ought to cathy his i with bis wife before 
he fits in the court, that he may not be attracted by the view of wo- 
men that may be preſent there. 


SECTION. 
Of IMPRISONMENT. e.. 4-4 


| Wund A claimant eſtabliſhes his right before the Kiazee, * 45 
mands of him the impriſonment of his debtor, the Kazee muſt not 
precipitately comply, but muſt firſt order the debtor to render the 


right; after which, if he ſhould attempt to delay, the K4zee may im- 
priſon him. — This is related in Kadooree; and it proceeds on the 


principle, that impriſanment is the puniſhment of delay ;—whence it is 
neceflary firſt to order him to reſtore the right to its owner, that his 
delay may be made apparent.—This is where the right is eſtabliſhed 
by the debtor's acknowledgment; for in that caſe the non - payment 
on the firſt demand is not conſtrued into delay, becauſe it is poſſible 
that the debtor expects a reſpite, and therefore has not brought the 
money along with him. But if he ſhould delay after the decree of 


the Kdzee, he muſt then be impriſoned, as his delay is then evident.— 


Where, on the other hand, the right is eſtabliſhed by evidence, the 
defendant muſt be impriſoned ane on the eſtabliſhment of it; 
becauſe his denial, which occaſioned the neceſſity of proof by evidence, 


furniſhes a ſufficient argument of his intention to delay. 


=; 


— 
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Ik a defendant, after the decree of the Kaze againſt him; delay 
che payment in a caſe where the debt due was contracted for ſome 
equivalent, (as in the caſe of goods purchaſed for a price, or of money, 
or of goods borrowed on promiſe of a return, ) the Rae muſt immedi- 
ately impriſon him, becauſe the property he received is a proof of his 

being poſſeſſed of wealth. In the ſame manner, the Kazee.muſt 1 


priſon a refractory defendant who has undertaken an obligation in 4 


virtue of ſome contract, ſuch as marriage or bail, becauſe his,volug- 
tary engagement in an obligation is an argument of his poſſeſſion of 
wealth, ſince no one is ſuppoſed to undertake what he is not compe- 
tent to fulfil.—If, alſo, in this caſe, he plead poverty, this plea is 
nevertheleſs rejected, and the plaintiff's aflertion (of his being ,poſ- 
ſeſſed of wealth) credited, It is to be obſeryed, that the 3 
contracted from marriage, as here mentioned, refates: only to the Mibr 
Moodjal, or prompt dower, and not to the Mihr 2 or deferred 
dower, becauſe an engagement to pay a future debt does not argue 
the poſſeſſion of wealth. In caſes, alſo, of debt of any other deſcrip- 
tion, (ſuch as a compenſation for uſurped property, amercement for a 
crime, the conſideration of Kitabat, compenſation for the freedom of a 
partnerſhip, ſlave, the maintenance of a wife, and ſo forth * the 
Kãaee muſt not impriſon. the. defendant when he pleads poverty ; ; 
becauſe none of theſe acts indicate the poſſeſſion of wealth, and there- 
fore his declaration of poverty muſt be credited, —If, however, the 
plaintiff prove that he is poſſeſſed of wealth, the Kuce muſt in that 
caſe impriſon the debtor, under any of the above circumſtances — 
The diſtinctions here ſtated are ftom the Zahir Rawdyet.—It i is ſaid, 
by other e 

ited, 1 in Ps ca 


of debt 34 that 1 is, whether the debt be N 


N aud thus the natural condition of. man is an argu- 
ment of the truth of the d 8 declaration of poverty. There 


v alſo, another; tradition, that the T en of ee 
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In an 1 
of debt, the 
defendant 

muſt be 1 im- 


priſoned im- 
mediately on 


incurred for 
an equivalent, 


or by a con- 
tract of mar- 


riage ; 


and alſo in 
every other 
inſtance, if 
the creditor 
prove his ca- 


pacity to diſ- 


that the aſlertion of the plaintiff muſt, be cre- Mage it 


Caſe of awife 


ſaing for her 
maintenance. 


DU-TIES OF Boox XX. 


is creditable in every caſe of debt, excepting ſuch as is GE 
in exeban "ge for an IO Sh 


Iy a-wife demand her ſubſiſtence from her huſband, and he plead 
poverty, his declaration, corroborated by an oath, is to be credited. 
In the fame manner, if a perſon emancipate his ſhare in a partnerſhip 


| flave, and his partner demand a compenſation for his ſhare, an he 


Reatodyet; for although, in virtue of the marriage in the one caſe, 


plead poverty, his declaration is to be credited. e. 
OnJrcrion.—Theſe two caſes are conformable to the two laſt 
quoted traditions: but they are repugnant to the doctrine of the Zabir 


and the emancipation of the joint ſlave in the other, there exiſts in 
both a voluntary engagement of reſponſibility, which indicates the 
pofſefiion of wealth, ſtill his declaration of e is enen de- 
clared to be ereditable. 

Rexri v. Subſiſtence to a wife is not an \ abſolutedebt, (that is, ſuch 
as can be rendered void only by payment or exemption, for it be- 
comes void, according to all our doors, without payment or exemp- 
tion, in caſe of death.—In the fame manner alſo, compenſation for 
freedom is not an abſolute debt, according to Haneefa, being in his 
opinion the ſame as the conſideration of Xitdbas; —and the doctrine of 
the Zdhir Rawdyet alludes only to abſalute debts. 

—In a caſe where the defendant pleads poverty, and the bini pübes, 
by evidence, his poſſeſſion of well, the Kizee muſt imprifon him [the 


defendant] for two or three months; after which it is requifite that he 


make an inveſtigation into his circumſtances ; and if, upon ſuch inveſti- 


gation, the people ſay he is wealthy, let him be continued in confine- 


ment :—bur if they ſay he is poor, let him be releaſed; becauſe he 


ſtands in need of an allowance of time to enable him to acquire wealth; 
and the continuance of his impriſonment is, in fuch caſe, an oppreſ- 
ſion.— In Kadoree's abridgement, it is related that he is to be releaſed 
from confinement, but that the plaintiff ! is not to be prohibited from 


uſing importunity with him.—The caſe of importunity will be 2 ok 
5 7 


* 
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folly Giſfculſed herbeaſter in treating of yr. The period of Wente 


ment is fixed at t2v0 or three months, for this reaſon, that as the itri- 
priſonment is inflicted on account of contumacy, in the debtor's with- 


halding payment of the debt, notwithſtanding the Kdxers order, the 


Kdzee muſt therefore impriſon him until ſuch time ds he reveal his 


property, in caſe he have any concealed; and as it is requiſita that the 
term be of ſome duration, to the end that this advantage may be ob- 


tained from it, Mohammed has therefore fixed it at the period above: 
mentioned. Other authorities fix it at one month, at ſive months, 
and at ſix months. In fact, this is a point which muſt be left to the 
diſcretion of the Kizee; becauſe the conditions of men are various in 
regard to their endurance of the hardſhips of impriſonment, ſome 
being capable of bearing it longer than others; and hence the neteſſity 
of leaving it to the Kizee to act as he may deem beſt.—If the (debtor 
prove his poverty by witneſſes, prior to the expiration of the preſcribed 


period ®, in that caſe there are two traditions. According to one, 


the at are to be credited: - but-according; to the other their evi- 
dence is not to be admitted, Many of our modern doors follow the 


latter opinion.—lt is related, in the Jama Sagheer, that if a perſon make 


an acknowledgment of debt before the K4zee, he [the Kizee| muſt in 
ſuch caſe impriſon him, and muſt then make enquiry of the people 
into his circumſtances, If it appear that he is rich, he muſt in that 
caſe continue his impriſonment: but if his poverty be made apparent, 


he muſt releaſe him.— The compiler of the Heddya remarks that this 


alludes to a perſon who, havin g at one time made an acknowledgment 
of debt to the Kizee, or to ſome other, afterwards diſcovers an inten- 
tion of delay ; for otherwiſe it would differ from the doctrine of Ka- 
 dooree, before quoted, in which it is expreſsly declared that the Kizee 
ought not immediately to impriſon a debtor aſter acknowled gment.— 


8 
. * r 0 
. 


This ig ah apparent contradidtion to what immediately precedes concerning the 


ever, FF 
| 4L 2 (The 


diſcretionary power of the Naas with reſpect to the period of impriſontmnent.—iIt is, how- 


A hufband 
may be im 
ſoned for the 
maintenance 
of his wife: 
but a father 
cannot be 
impriſoned at 
the ſuit of his 
ſon. 


Letters au- 
thenticated 
by evidence 
are admiſſible 
in caſes of 


property. 


Difference 
between a re- 
cord, and a 
Kaxzee"s letter. 


DUTIES or bee 
(The compiler gives this explanation with a view, to SIAN 


 dodtrine of the 1 auer, with that of n hon LANG 
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A: HUSBAND wah 1 ;moptiforcd-£ for tlie maintenance of his wife, 


= berufe in withholding it he is guilty of oppreſſion : but a father can 


not be impriſoned for a debt due to his fon, becauſe impriſonment is 
a ſpecies of ſeverity, Which a ſon has no right to be the cauſe of in- 
flicting on his father; in the ſame manner as in caſes of WW 
puniſhment.—If, however, a father withhold maintenance from an in- 
fant ſon, Who has no property of his own, he muſt be pefbubd 

beeauſe this tends to preſerve the life of the child; and alſo becauſe 
there is no other remedy, ſince maintenance (in oppoſition: to dab) is 
annulled by the lapſe of time, and therefore it is Erne 1 Ker 
its e Tor ts N A eff ran) M43. AUS. 
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Ss LETTER TION: one 2 vw another 3 15. att ee to all 
nights except puniſhment and retaliation, provided it be authenticated 
— evidence exhibited before the Kizee to whom it is addreſſed, for 
which there is an | abſolute neceſſity, as, Will be ſhewn hereafter. N 


'u 41 612 4 = 


-4\y 2484 wh 1 


"Jp 08 bite ID bells: a Nl againft a a de fendant, 
the ſubje& of the ſuit being at a diſtance, the Kidzee may paſs a decree 
upon ſuch teſtimony, becauſe it eſtabliſhes proof. The decree fo 
made is written down, and this writing Is termed-a — or record, and 
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CAP. II. T HE * 4 2 DE: 629 
is not conſidered as tlie letter of one Kdæse to 2nother®.—-If, TRA RY . | 
the evidence. be given in the abſenct of the defendant, the Kd4zee 1 

not paſs a deoree, it being unla w ful to do ſo in the abſence of the 

ſon whom it affects; hut he muſt. take down he, evidence. in — 8 

in order that the K4zee to whom ſuch writing ſhall be addrefled may 

uſe it as evidence,—This writing 18,1 termed. Kitas Hookmee, or the ſet . 
ter of one KAgee to another, and is a tranſeript of real evidence. —lt i 1s A letter 1. 
to be obſerved that the tranſmiſſion of letters of one Kaze tc to another only on cer- 
is reſtricted to ſeveral conditions, which, will hereafter be explained; ' 3 
and the legality of it is founded on its neceſſity, ſince 1 it may often be $6 
impoſſible for the plaintiff to bring the defendant and the evidences 

together i in the ſame place, becauſe of the diſtance of their abodes.— 

Hence the letter of one KAxee to another is, as it were, the evidence 

of evidence, or a brauch from the trunk. It is alſd to be obſerved 

that the term rights, above uſed, comprehends debts, and alſo marri- 

age dowers, portions of heirs, uſurpations, conteſted. depoſits, or --. 
zdribat ſtock denied by the manager; becauſe all theſe are equivalent | , 
to debt, and are capable of aſcertainment by deſcription,. without _ 
neceſſity of actual exhibition. Letters from one Kizee to another are 

alſo admiſſible in the caſe of immoveable property, becauſe i it is capable 

of aſcertainment by a deſcription of its boundaries: but they are not | 
admiſſible with regard to maveable property, becauſe, in that caſe, there 1 7 
is a neceſſity for actual exhibition. —It is related as an opinion of Abos 
Yeoſaf, that letters from one Kizee to another are admiflible with reſpe&t . 10 = 
toa male ſlave, but not with reſpect to a female, becauſe the probability 12 
of elopement i is ſtronger in the one than the other.—It is alſo related 


as an opinipn of his, that they are admiſſible with reſpect to both male 
and rde ſlaves, but. that particular conditions : are requiſite to eſta- 
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bliſh their admiſſibility, which will'bs explained in their proper place. 

—It is related as an opinion of Mohammed, that the letters of à KAzte 

are admiſſible with reſpect to every ſpeeies of tnoveable nnn 

this wire! has en adopted by our modern dodtors. © Atti er len 

gr 2 * 

The gene fl Tus letters of Kara are not agile, Witeſs A6tHERSELa oY 
enticate the teſtimony of two men, or of one man and two women; becauſe 


authenticate 


5 there is a ſimilarity between | all letters, and it is therefore neceflary to 


eſtabliſh their authenticity by complete proof, that is, by evidence. 
— The grounds of this is, that theſe letters are binding! in their hature, | 


and therefore require to be completely proved. It is otherwiſe" with 
reſpect to the letters of Hirbees | Infidel aliens] to the nam, ſoliciting 
protection; for theſe require not to be proved by evidence, fince they 
not binding in their nature, inafmuch as it reſts with the Imdmn to 
grant the protection or not at his pleaſure.—lt is alſo otherwiſe with 
reſpect to the meſſage of a Kizee to a Montes [purgator of | wit- 
nefles,] or with reſpect to the meſſage of a purgator to the Kizer, 
for ſuch a meſſage has no force, conſidered as the meſſage of a purgator, 
but merely as being a corroboration' of the teſtimony of witniefles, 


Fo 


The contents I is incumbent on the Kizee to read his letter in the preſence of 
pr "og! ml the witnefles who are to authenticate it, or to explain the contents of 
plained to the jt to them, that they may have a knowledge thereof; becauſe evidence 


Authenticat- 
— cannot be given without knowledge. Afterwards he muſt cloſe the 


51 letter, and affix his ſeal to it in their preſence, and then conſign it 
over to them, that they may have a ſecurity againſt any poſſibility of 
alteration in it.—This is according to Haneefa and Mohammed; and 
the reaſon is, that a knowledge of the ſubject of the letter, art an evi- 
dence of the affixture of the ſeal, are indiſpenſible requiſites; and in 

the ſame manner a remembrance of the contents is alfo requiſite; 

| whence it is that the Kdzee muſt furniſh them with an open copy of 
| the letter, with which they may refreſh their memory. It is how- 
ever related, as the laſt opinion of Aboo Tooſaf, that no one of theſe 

8 | e 
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particulars is requiſite, it being ſufficient to atteſt that this js the letter 
and this the ſeal of the Kdaee; and it is alſo reported, from him, that 
the affixture of the ſeal is not neceſſary. Hence it appears that, after 


537 


bis attaining the dignity of Kizee, he canſidered this matter as of little 


conſequence; and his opinion is of great weight, ſince thoſe that only 
hear are not ſo competent to determine as thoſe that PUTT 
O06 OHNE OPERA FE 


Wurm a letter FR a Klee arrives, the Kizee 1 to whom it is ad- 
dreſſed ought not to receive it unleſs in the preſence of the defendant; ; 
becauſe as ſuch letter is equivalent to an exhibition of eyidence, the 


preſence of the defendant is therefore indiſpenſible.—It is otherwiſe 


It muſt not be 
received but 
in preſence of 
the defend- 
ant. 


with reſpe& to the other Kause's hearing the evidence, becauſe that 


is done merely with a view to ! it, * not to Ach erer 
upon it. | ö n et 06 


Wu dle webe bring the letter to the Kizee whom it is 
addreſſed, let him firft look at the ſeal of it, and after hearing their 
teſtimony, (that © this is the letter of a particular axe, that ** he 


delivered it to them in his court of judgment, —that he read 
« it in their preſence,” —and, that ** he affixed his ſeal to it before 


them, ) let him then open and read it ui the preſence of the de- 
fendant, and paſs a decree agreeably to the contents. This is accord- 


Forms-$9 | 
— 4 


the receptions 
of it. 


ing to Haneefa and Mohammed, — Aboo Yooſaf has ſaid it is ſufficient for 


the witneſſes to atteſt that © this is the letter and ſeal of ſuch a 


% Kizee.” —In the Kadooree, the proof of the integrity of the wit- 


neſſes prior to the opening of the letter is not made a condition, The 
better opinion, however, is chat it is a neceſſary condition ; and the 


fame has been declared by Khaſif; for this reaſon, that there may wo = 


eventually be a neceffity to recur to other evidence, in caſe of a\want 


of proof of the integrity of thoſe that brought it; and it would be im- 


_ poſſible for any others to give their «teſtimony unleſs the-ſeal il 


remained upon it: it is therefore abſolutely neceſſary that the Kizee 


defer 


632 


It is rendered 


void by the 
death or diſ- 
miſſion of the 
writer in the 
interim; 


or (unleſs ge- 
nerally ad- 
dreſſed) by 
the death or 
diſmiſſion of 
him to whom 
it is tranſ- 
mitted, 


It is not ad- 
miſſible in 
caſes of pu- 
niſhment or 
retaliation. 
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defer F the { n. 8 the letter until the neter of the ory 
Ons Kdzee muſt not Kut a letter rden ee ciileſs hs Kine 
that wrote it be, at the time, ſtill fixed and eftabliſhed in his office. 
If, therefore, prior to the receipt of the letter, the Kae that wrote it 
ſhould have died, or have been diſmifled from his office, or have be- 
come diſqualified from the duties of it, from apoſtacy or inſanity, or 
from having ſuffered puniſhment for ſlander, the Kue to whom 
the letter is addreſſed muſt then reject it; becauſe the author of it being 
at that period reduced to the level of the people, any information 


from him, independent of what relates to himſelf, or mutually to them 


both, is not admiſſible.— 80 likewiſe, if the Kdzee to whom the letter 


is addreſſed ſhould have died, another Kdaee muſt not open it, unleſz 
the addreſs run in this manner, To the ſon of - Kiazee of the 
city of or to whatever KAxee it may concern, this letter,” — 
in which caſe another K4zee may receive it, becauſe he is compre- 
hended in the addreſs from the ſpecification of his office and city.—If 


the addreſs, however, be merely. To Whatever Kdaee it may con- 


% cern,”” he's not e to open it, from K e of the 
an N 4 | «7 } 3 | Nb ba — Aa 79 24 „1115 1 1 $1200 


Wo. the defcndant He previews to hs anti. of 90 7 mal the 
Kizee, judgment muſt be paſſed n it in wa of bis hey, 2s 
0 his Gee e e al: 21 f „ Surly; arte oh 00% 
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A LETTER from one Kizee to dar i is not ralid in caſa of reta- 
liatidn or: puniſhment; becauſe as in ſuch a letter there exiſts a.ſem- 
blance of ſubſtitution, (for tie letter is not itſelf eyidence, but merely 
a ſubſtitute for evidence, ) it is therefore equivalent to evidence upon 
evidence; and as evidence upon evidence is not ee ee * 
the letter of a. Kdxee cannot: be admitted; . 
oF A. a 35412 4 L245 Il 0% Winnt! 48 231-1 O01 DSS rr 
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— A WOMAN — e the duties of Ke in every caſe except 
puniſhment, or retaliation, in conformity with the rule that the evi- 
dence of a woman is. admiſſihle in every caſe except in caſes of puniſh+ 
ment or retaliation ; for the rules of ei are derived from the 
| nene re way before ſtated. 711 orion vin winch 9473 T1 
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ke is not e to a Ke to appoint a deputy, unleb he have 
received a ſpecial power from the Imdm to that effect; for althaugh 


he have been himſelf appointed to the office of Kizee, yet he has not 
been empowered ta confer ſuch appointment on another, —Hence, in 
the ſame manner as it is unlawful for an agent to appoint an agent 
unleſs with the permiſſion of his conſtituent, ſo is it unlawful for a 


Kizee to appoint a deputy. unleſs by the ethbcky of the Imdm.—lt is 


otherwiſe with reſpect to a perſon appointed to read the Friday's 
prayers; for he may appoint a deputy to act for him, ſince if any 
delay ſhould happen in the performance of this ſervice, the prayers 
would become void and null, as the period for them is fixed: the ap- 
pointment of a perſon to read theſe prayers, therefore, is virtually aii 
argument c of his being empowered to appoint a deputy to act for him, 


A woman 
may execute 
the office of 
Kixee in all 
caſes of pro- 
e . 


. gry 
51109 ge I. 1+ 
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43414087 41 


A 4 Kixee is. 
not at liberty, 
to appoint A 
deputy, with- 
out the autho- 
rity o the 
Iain: 


be 355 


with a view to prevent the nullity of the ſervice c contrary to juriſ- 


diftion, which not ng. on. a fixed ** is not therefore de- 
feated by delay. 


* 


Ir Kir, not ; wot: power to 8 a An mould never · 
theleſs appoint one, and the ſaid deputy, either in preſence of the Kizee, 
or in his abſence but With his approbation, paſs a decree, the decree 
ſo paſſed i is valid; in the ſame manner as where the agent of an agent 
performs any. act in the preſence of the agent, or with his conſent, 
in which caſe ſuch ad is valid. The goed of 1 is that the de- 

Vor- II. 72 1 b 10 : ü 0 5 cree 


but che de- 
crees of the 
deputy,paſſed 
in his pre- 
ſence or with 


** 7 5 
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eree being paſſed in the preſence of the Kizee, or with his approba- 
tion, and the act being performed in the preſence of the agent, or with 
his approbation, the judgment and reflection of the Kizee himſelf is 
therefore exerciſed in the caſe of the decree paſſed by his deputy,— 
and the judgment and reflection of the agent in the caſe 10 the * 
done git his een is what was u preg 


* 
— he pleaſed his agent, the perſon whom he appoints becomes in that 


— wards diſs caſe the 27 of the png nas . Kizee is not E N to: diſmiſs 
lim. bim. | 


ren Ix the zuin give iy to de Kizee- to rapped whomfoes 


; 


He muſtmain- Ir i — * every Laer to maintain aug ies Wi 
RIP | decree of another Kdzee, unleſs ſuch decree be repu gnant to the ddc- 
_- ym trine of the Koran, or of the Senna; or of the opitiions of. our dockers; 
Lee. in other words, unleſs it de a deciſion whſupported. by authority.— 
It is related, in the Jama Sagherr, that if a ke paſs.a decree in 4 
matter concerning which different opinions. have been given, and be 
afterwards ſucceeded. by ànotlier Kaare of a different opinion with. re- 
ſpect to that matter, the latter Kate muſt Bewerten enforce the 
decree ſo made; for it is a rule that when a Xv, paſſes. a decree in 
a doubtful caſe, the decree is executed accordingly 3 ; nor is it permitted 
to a ſucceeding Kite to reſcind it, becauſe althotif h the ſacceeding 
Kizee be equal in point of judgment to his predecefibr, ſtill the j 5505. 
ment of the predeceſſor is in this inſtance allowed a mee be- 
cauſe of its having been exerciſed in paſſing the decree; and there- 
fore it cannot be affected by the judgrient of his ſucceſſor, which ; is 
deemed inferior-from. 1 its not having been. exerciſed. 


His determi- , | IF a Nase, in a doubtful. caſe, determine contracy t6 His tenets, 

420 doubtful cafe fromm having forgotten: the principles of his ſect, ſuch decree muſt ne- 
x Gr — .Y- vertheleſs be enforced; according to Habegy. If, onthe contrary, he 
repugnant to paſs ſuch decree knowingly, and not through Draetfulne®; there are 


Saar Ie NN E AHA ISA 

in that caſe two opinions recorded. —According to one, the decree 
_ be enforced in that inſtance alſo, becauſe. the error in it is uncer- 
1 the opinion. of the two diſciples the decree myſt not be 
enforced in cither caſe ; that | TY whether the error be wilful, or pro- 
geed from f e and this is t © 89 expoſition. oy | a 
doubtful caſe is Poe one in in regard to ch there is no patticular 
ordinance, either by the word of God, or 1 the prophet, and conn 
gerning which, conſequently, different opinions have been ſu pported 
by the companiqns and their followers, Where a great number, how- 
ever, have concurred, and Wy. a few have e it is not ee 
as a doubtful | F 


EvERY ** of which the illegality is decreed by the Kixee from 
apparent circumſtances, that is to fay, from the teſtimony of wit- 
neſſes, although in reality ſuch teſtimony be falſe, is nevertheleſs % 
fas unlawful, —* This 1s according to Haneefa: and he is alſo of the 
fame opinion where the Kirer decrees the /egality of a thing; ro- 
vided, howeyer, that the claim of the plaintiff be founded on 25 
determinate plea, ſuch as purchaſe, leaſe, or marriage, —as if, for in- 
ſtance, he ſhould claim a female ſlave ene 
chaſed her. | 


Tur Kauer muſt not paſs a decree againſt an abſentes vnleſin' the 
preſence of his repreſentative, —Shgfei maintains that it is lawful. for 
a Kizer to paſs a decree againſt an abſentee ; becauſe, upon the eſta- 
bliſhment of proof by teſtimony, the right in the 9 of the 
Kizee becomes evident. The arguments of our doctors upon this 
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the tenets' of 
his ſect. 


Anarticle de- 
creed unlaw- 


ful » upon evi- g 


dence, conti - 
nues ſo, al- 
though the 
evidence 
n 1 


Adecree tan- 
not be paſſed 
againſt an ab- 
ſentee but in 
* of 

is repreſen» 
tative: 
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point are twofold. —F1zsT, the paſſing of a decree. on the teſtimony of 
witneſſes is with a view to put an end to contention. ; apa as — = 


* BIR FRE W e e bee enten roy veſſel 
of water, and the Kazge in conſequence. decree it to be unlawful, Bu Wer . 
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nor againſt 
one — firſt 
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tion ſuppoſes a refuſal on the part of the defeiidant, it follows 


that as his abſence recludes the poſiibility of his refuſal, no conten= 


tion can have e SECONDL Y, the abſence of the defendant 
admits of two Luppolitions, namely, that (if preſent) he would either 


have acknowledged the claim, or denied it if the former, the Kizee 


muſt have paſſed a decree | upon that ground; or, if the latter, upon 


teſtimony. Now decrees paſſed on thoſe different grounds are of 4 


FT "41 of» 


is abſent, it becomes a matter of dbubt. with the Ker what kind of 
decree: he ought to paſs; and hence it is requiſite that he ſuſpend it 


|: ſin nature, ſince that which is founded on teſtimony is binding on 
all men, whereas the other i 1s not. Where, therefore, the defendant 


until the arrival of the defendant, when the. nature of the 129 8 1 he. 


ought to paſs \ will be i 


Ix a hö. having _ denied the claim, ſhould cRerwinth 


diſappear, 3 in that caſe alſo the Kizee muſt ſuſpend” his proceedings. 
| during his abſence, becauſe i it is requiſite that the denial exiſt af the 
Time of” paſſing the decree, which is not the caſe in the preſent inc 


ſtance.— The opinion of Abo Yoo/af, on this cafe, is different, It 4s 


/ 
| 


to be obſerved: that the repreſentative of an abſentee is either one ap- 
pointed by himſelf to act for him, (ſuch as an agent, ) or one appointed 
by Law, (ſuch as an executor nominated by the K4xzee, ) or, laſtly, 


one who ſtands as virtual repreſentative,. by the claim which the 


plaintiff prefers againſt the abſentee being alſo a cauſe of olaim againft 
ſome perſon preſent. This laſt may occur in various modes; and the 
following may ſerve for an example. A perſon eſtabliſhes, by teſti- 
mony, his right to a houſe in the poſſeſſion of a particular perſon, in 
virtue of his having purchaſed” it from an abſentee, who was at that 
time the proprietor ef it, and from whom the preſent- poſſeſſor has 


uſurped it ;—in which caſe, if the poſſeſſor deny all this, and the 


plaintiff eſtabliſh it by evidence, the Kdzee- may paſs: a decree re- 
lating both to the abfentee and the perſon preſent; nor would the 
denial of the ſale by ms abſentee, if he ſhould afterwards return, be 

credited, 


cat. H. THE X AZ EE. S837 
credited, becauſe the purchaſe of the houſe from its proprietor is the 

cauſe of that which the plaintiff claims from. the perſon preſent, 

namely, the right of property in the houſe. In ſuch: caſe, therefore, 

the perſon preſent ſtands as the agent for the abſentee, and his denial is 
conſequently equivalent to that of the abſentee. —The ground of this is 

that the plaintiff is not capable of proving His claim againſt the perſon, 

preſent, unleſs he firſt eſtabliſh-it againſt the abſentee. The perſon, 

preſent. is therefore conſidered as the repreſentative of the abſentee, | 
and Hence the decres bf the XA againſt the perſ6n preſent ſtands as 
a debree againſt" the” abſentee.— Where, However, the claim of the | 
plaintiff upon the abſentee is the condition of ſomething which he 

claitns againſt the perſon preſent, the latter is not in that caſs donſi- 

dered as the repreſentative of the abſentee... A oY diſcuſſion of this is 

to be found! in the, Jane. FTE 


4 
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Ir is lawful for a KAxee to lend 24 property "of orplians, keeping The 2 
may 


a record of it in writing; becauſe ſuch loan is adyantageous. for the of 
orphan, fince it. tends to preſerve and ſecure their property ; and the ela — 
Kdzee has the power of enforcing the reſtitution of it:—An | exe 

cutor, on the contrary, is reſponſible for the property he lends, © as is 

alſo a father, becauſe neither of dem has che i of enforcan ga. 

reſtitution of it. ak. | —y _—_ 
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An arbitrator I. toro 1 m an arbitrator ty and expreſs their isfactior 
Ge nies With the award pronounced by him, ſuch award is valid; becauſe, as 
 effertial to theſe perſons haye a power with reſpect to themſelyes, they conk- 
ee, quently poſleſs.a right to appoint an arbitrator between them, and 
award is therefore binding upon them.——This is where the 2.— i 
appointed poſſeſſes the qualifications of a Kdzee; far as he ſtands in that 
relation to the other two, it is therefore requiſite that he be compe- 


tent to, diſcharge had function of a K4zee. 


U ” 
* 5 


He muſt net Ił is not lawful to appoint a "1 or an n inbdel, or a pale that 


be a /lave, an has been puniſhed for ſlander, or an infant, to 28 as an arbitrator; 
infidel, a ſlan- 
= or an becauſe none of theſe is competent to be a witneſs, 


i 


— he may Ir an unjuſt man be appointed an arbitrator, ie is valid, becauſe 
OE of the validity of his NOTRE to the office of Kizee, as has been 
already OT: 


Either party Ir two men appoint another an arbitrator, ſtill it is lawful for 


may retract —.— 
from the ar- either of them to recede before he gives his award, becauſe as the ar- 
bitration be- 


le te bitrator has received his powers from them, he cannot exert thoſe 
award. powers without their conſent. The award, however, when given, 
is binding upon them, as the power of the arbitrator over them was 


eſtabliſhed by their own agreement. 
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Ir che Patte refer the award of the arbitrator to the Kizet, and On a refer- 


it be conformable to his opinion, he'muſt cauſe it to be carried into 
execution, becauſe it would be uſeleſs to annul it, and then paſs a 


ence to the 


— he 
muſt give eſ- 
ect to the 


fimilar decree. But if it be contrary to his opinion, he muſt annul it, award, if ag- 
as the award of an arbitrator is not Ay g racket fince a did proved. 


not authorize it. 
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Tur appointment of an arbitrator is not valid i in caſes where pu- 


Reference - 
do an arbitra- 


niſhment or retaliation is incurred, becauſe the party op no. o power tor is invalid 
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Fankst 


This is mn ps Still, Kotter. ther % is 4 5 Fri for à 
2 of the award in theſe caſes by a decree of the Xe, in 
order that a controuł being maintained over mankind, their preſump- 


ton may be reſtrained; for otherwiſe tnen would contitally fettle 


thicir differencrs by a Pits reference, re regen to the 
EAW. oY 5 But 5 


caſes of 


puniſnment 


Ir, i 1 5 caſe 11 ade from error, the des rer and the heir of Au arbitra- 


tor's award 


the deceaſed ap paint an arbitrator, and he award a Ke of blood to be of a fine 


againſt the 


paid by the ihe « of the layer, ſuch award. is. of no effect; in other lg of anos. 


words, the heir is not entitled to Sa Tack ine from the tribe in © 


virtue of the award, for it has no force over them, as they did not 


authorize the au bitrator If, alſo, the arbitrator award the fie tb be the ten 


paid By the fayer, the Kikize m müſt atinul- it, as being cotitrary. to the reif 


nder is of 
no effect: 


un 


nder 
» Ul» 


leſs he e 


LAw,. which preſcribes the fine to be paid by the tribe excepting, knowledge 


however, where the fact is proved by the confeſſion. of the t ;. for. 
in that caſe the tribe are not able to the fine. 


An artitratos is empow ercd to hear the inetd of the plaintiff, 
8. | and neſſes. 


the. offence... 


He may ers 


amine wit»- 
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1 alſo to paſs an award upon the denial or acknowledgrent of; the 
4 xl enn becauſe this is agreeable to the . AW. 


er 1 8 un 8 03 1 cl | | 2}; F 


1 


The pans, \ Ing an a drbitrat6r. give infotrhation to the Kues 5 the acknowledge- 
dp. ment of one of the parties, or of the integrity of the witneſſes, at a 
_— he 8 time when both the parties continue to adhere to his award, ſuch i in- 


afterwards formation muſt be credited, and the Kdzee muſt not afterwards credit 
apts the denial of either of the parties, as the arbitrator's authority ſtill 
4 continues unſhaken,—If, on the other hand, he give information to 

the Kizec relative to his award that! is, if the parties diſpute con- 

"Y cerning | his award, one of them ſaying that it was to Juch or Juch 
effect,“ and the other denying this, and the arbitrator iuform 
the Kizee that ** he has awarded /o and ,) his information 

muſt not be credited, ſince in 22 caſe his authority no longer 


endures. 


| i 


Any award | Taz determination of every perfon ating in the capacity of 2 
paſſed in a judge (whether he be a Kdzee or an arbitrator). in, favour of his fa- 


vour of a pa · 


rent, child, ther, his mother, his child, or his wife, is null and void, becauſe 


ife, 
nul. evidence in favour of any of theſe relations being unlawful on account 


of the ſuſpicion which it ſuggeſts, a determination in their favour is 
alſo unlawful, for the ſame reaſon. —A determination, however, 
againſt any of theſe relations is valid, becauſe evidence agaioft them i is 
accepted, ſince it is liable t to no ſuſpicion. N . d 
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Joing arbitede Ir two perſons be appointed arbitrators, it is incumbent upon them 


oogjunſtins- to act conjunctively in giving a determination, as this is a matter 
Shak requires wiſdom and judgment. 
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In a Wu of which the upper Nr belongs to one man, and the 
under ſtory to another, the proprietor of the under ſtory is not en- 
titled to drive in a nail, or to make a window, without the permiſſion 


of the proprietor of the upper ſtory. This is the doctrine of Haneefa. 
The two diſciples hold that the proprietor of the under ſtory may do 


any act Whatever with reſpect to it, provided no injury teſult to the 
upper ſtory. The fame diſagreement alſo fubſiſts with regard to the 
proprietor of the upper ſtory building upon that foundation. Some of 


our lawyers remark that the doctrine aſcribed to the two diſciples is 
only an explanation. of . that of Haneefa, and that, in . there 


exiſts no diſagreement between them. — Others again. ſay that, ac- 


cording. to the two diſciples, there is a perfect freedom ;—in other 
words, either of the proprietors is at full liberty to do whatever act he 


pleaſes with relation to his property; for property, in its very nature, 


implies a perfect freedom with regard to it, reſtrictions upon it being 
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No act can be 
performed, 


; with reſpect 


to the under 
ſtory of a 
houſe, which 
may any way 
affect the 
building. 


merely ſupervenient, and fixed in order to prevent any detriment to 


another. Hence if the detriment be only doupiful, and not inevitable, 
the proprietor cannot lawfully be reſtrained from acting upon his own 
property. According to Haneefa, on the other hand, there is a re- 
ſtriction; —in other words, neither of the proprietors is permitted to do 
any acts with regard to their reſpective property without the permiſ- 
ſion of the other, becauſe ſuch acts affect a place with which the 
right of another is connected, and that right is ſacred from any act 
of his, in the ſame manner as the right of a mortgager or a leſſee.— 
Beſides, the freedom and abſoluteneſs of the property to its owner is 


here ſupervenient, ſince it depends on the conſent of another: ſo long, 
1 | | 4 N therefore, 
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A paſſage . 
cannot be 

made into a 
private lane. 


| An indefinite 


claim may be 
compounded. 
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therefore, as that conſent is doubtful, the original reſtriction operates. 
In theſe caſes, moreover, the detriment is not eventual, but is in 
ſome degree certain; ſince the driving in of a nail or wedge, or the 
breaking of the wall to make a window, tends to weaken the edifice, 
whence theſe acts are prohibited. 


Ir there be a long lane, parallel to which, either on the right or 
left, runs another Jada lane, not a thoroughfare, (that is, not open 
at both ends,) it is not permitted to any of the inhabitants of the firſt 
lane to make a door to open into the ſecond lane; becauſe the object of 
making a door is to obtain a paſſage to and fro; and the ſecond lane is 
not free to the inhabitants of the firſt, ſince not being a thorough- 
fare, the right of paſſage through it belongs only to the inhabitants of 

it. Some have ſaid that it is perfectly lawful for any of the inhabi- 


tants of the firſt lane to open a door into the ſecond; becauſe the 


opening of a door is nothing more than the breaking of a wall by its 
proprietor, which is lawful; but that the prohibition againſt paſſing 
to and fro nevertheleſs remains in force. The authentic doctrine 
however is, that the opening of a door, in ſuch caſe, is unlawful ; 

becauſe after the door is opened it will be difficult to prevent a con- 
tinual thoroughfare ; and alſo, becauſe there is a poſſibility that after 
ſome time the right of paſſage might be claimed by the perſon who 
made the door, and the very circumſtance of the door might be 
pleaded as a proof of his right. If, however, the ſecond lane be not 
long, but ſhort, the inhabitants of the firſt lane have a right to open 
doors into it; becauſe they have a right of paſſage through it, ſince 
on account of its ſhortneſs it is conſidered as a court, in which 
all have a right of participating, whence it is that they have all 


an equal claim of Shaffa in caſe of the ſale of any of the houſes 
in it. | 


Ir a perſon vaguely claim ſomething belonging to a houſe, and 
the proprietor of the houſe deny his right to any thing, but after- 
5 wards 
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wards compound with him for his claim, ſuch compoſition is valid ; 
for although the article in diſpute was not known, yet a compoſition 
with a &nown article for one that is anknown is lawful, according to 
our doctors, ſince as the article compounded for merely drops, the 
uncertainty concerning it can never create ſtrife ;—for uncertainty, 


in a matter which drops, leaves no room for contention, as this can- 


not occur but in caſes of uncertainty reſpecting things the delivery of 
which is required, 


Ir a perſon claim a houſe in the poſſeſſion of another, on the plea Caſe of a 
that the poſſeſſor had, at a former period, made a gf? of it to him,” rr. 8 
and upon being required to produce evidence, ſhould then ſay ** he and purchap, 
denied the gift, and I therefore bought the houſe from him,” and 
produce witneſſes, and they atteſt the purchaſe, but ſtate the date of 
it to be antecedent to the gift, ſuch teſtimony is not admiſſible, be- 
cauſe of its differing from the aſſertion of the claimant with reſpect to 
the date of the deeds ;—whereas, if they were to atteſt the purchaſe 
as having been made poſterior to the gift, their teſtimony would in 
that caſe be admitted, becauſe of its conformity to the claimant's plea, 

If, on the other hand, he plead a gift, and then bring witnefles to 
prove the purchaſe previous to the gift, without mentioning the de- 
nial of the gift by the donor, in this inſtance alſo the evidence is not 
admiſſible. This is mentioned in various copies of the ama Sagheer 3 
and the reaſon of it is that the claim of the houſe, in virtue of a gift, 
is an acknowledgment of its being the property of the giver ; but 
from which the claimant afterwards recedes by declaring that he had 
purchaſed it prior to the gift, which is a contradiction.— It is other- 
wiſe in the former caſe; for there the purchaſe is declared to be poſte- 
rior to the gift; and a declaration to this effect, ſo far from denying 
the property to have exiſted in the donor at the time of the gift, is 
rather a confirmation of it, 
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Ir a perſon poſſeſſed of a female ſlave ay to another “ you pur- 
chaſed this ſlave from me, and have not paid me the price,“ and 
the other deny the ſale, and the poſſeſſor of the ſlave determine in his 
own mind to drop the ſuit, and of conſequence refrain from any fur- 
ther contention with the other, he may then law fully cohabit with 
her, ſince the denial of the purchaſer annuls the ſale in the ſame man- 
ner as where both parties deny it. 

OR N Io. How can the ſale be annulled by the mere deter- 


cc 


mination of the ſeller in his own mind to relinquiſh the ſuit, fince no 


In the receipt 
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contracts can be annulled by the mere determination to annul them; 


whence it is that, in a fale with an option, if the poſſeſſor of the op- 


tion determine to annul it, ſtill the annulment does not take place im- 
mediately on the forming of ſuch reſolution ? 

ReyLy.—In the caſe in queſtion the ſale does not become null 
merely by the determination, but becauſe of the determination 
being joined to a conduct that manifeſts it, ſuch as the detention 
of the ſlave in the proprietor's poſſeſſion, his carrying her away 
from the place of contentian to his own houſe, and his uſing her as a 
ſervant. 


Ir a perſon acknowledge that he had received ten dirms from an- 
other, but afterwards aſſert that they were Zeyf, or bad, in that caſe 
his declaration muſt be credited; becauſe bad drrms, although of an 
inferior value, are nevertheleſs of the ſpecies of dirms, whence if, in 
a S:rf ſale, a perſon take poſſeſſion of bad ones in exchange for good, 
it is valid. As, moreover, a receipt of dirms is not reſtricted to good 
ones, it does not follow, from his acknowledgment of the ſeizin, that 
the dirms were good; and ſuch being the caſe, his declaration muſt 
be credited, becauſe he denies the receipt of good airms, which is his 


right.—It would be otherwiſe if he were to declare that he had 
"Pp received ten good DIRMS, or that ** he had received his right,” or 


„the price of his wares,” or * a diſcharge of his claims,” and af- 
ter wards to allege that the dirms were bad; for in neither of theſe 
caſes 
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caſes ks his declaration be credited; becauſe in the firſt caſe he 
expreſsly acknowledges the receipt of good dirms; and in the three 
following he makes ſuch acknowledgment' by implication, and there- 
fore his ſubſequent declaration to the contrary, + conſidered | as a 
prevarication, is not credited * 


Ip one perſon ſay to another © I owe you one thouſand dirms,” 
and the other reply you do not owe me any thing,” but afterwards, 
in the ſame meeting, ſay . you owe me one thouſand dirms,” in 
that caſe he is not entitled to any thing unleſs he adduce proof, or 
the debtor verify his aſſertion; becauſe the debtor's acknowledgment 
was virtually annulled by his denial ; and his ſubſequent affertion of 
courſe becomes a claim de novo, which therefore requires either to be 
proved, or to be verified by the debtor. It is otherwiſe where a 
perſon ſays to another you bought certain goods from me, and 
that other denies; for he might nevertheleſs afterwards, without 
prevarication, confirm the declaration of the perſon in queſtion in the 
ſame meeting ; ; becauſe in a contract of ſale one of the parties only 
cannot annul it; in the ſame manner as one of them is incapable of 
making it Ine reaſon of this is that the acknowledgment of a con- 
tract of fale is the right of the buyer and ſeller jointly, and therefore 
the contract is not annulled by the denial of the purchaſer only: the 
confirmation of the purchaſer, therefore, after his denial, is valid, 
ſince his denial did not occaſion an annulment.—A perſon, on the 
contrary, in whoſe favour an acknowledgment is made, may of him- 


ſelf annul ſuch acknowledgment by a rejection of it; and his ſubſe- 


quent aſſertion correſponding with the acknowledgment is not a cor- 
roboration of it, becauſe the acknowledgment did not then exiſt, it 
having been virtually done away by his rejection of it. Hence the ſub- 


* Here follows an account of the different gradations of dirms from good to bad, 
which is amn_—_ in the tranſlation, as it will hereafter be fully cath in its proper 
place, 
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ſequent aſſertion is a claim de novo, which conſequently requires either 
proof by witneſſes, or the verification of the debtor. 


Ir a perſon make a claim upon . and that other decters 
that he never owed him any thing, and the plaintiff prove, by wit- 
nefles, that the defendant owes him one thouſand dirms, and the de- 
fendant, on the other hand, prove by witneſſes that he has paid 
the ſame, in that caſe the evidence of the defendant muſt be credited : 
and in the ſame manner alſo, the evidence of the defendant muſt be 
credited, in caſe it tend to eſtabliſh his having obtained a releaſement 
or diſcharge of the claim.—Zifer maintains that the evidence of the 
defendant muſt not be credited, ſince payment is a branch of obliga- 
tion, and the defendant having denied the exiſtence of the obligation 
at any period, is therefore evidently guilty of prevarication. Our 
doQors, on the other hand, argue that a conſiſtency with regard to the 
denial and the proof is here poſſible, becauſe unjuſt debts are ſome- 
times paid to avoid litigation, and releaſements from them are like- 
| wiſe ſometimes given. Sometimes, alſo, a defendant, after denying 
the validity of the claim, compounds with the plaintiff ; and in ſuch 
caſe he is bound to pay the compoſition, notwithſtanding the debt for 
which it was made may have been unjuſt.—If the defendant declare, 
© I owe you nothing,” in that cafe alſo his evidence, to the effect 
above recited, is creditable, becauſe of its perfect conformity with the 
aſſertion that he owes him nothing, which evidently means at that 
time, in as much as he proves that he had afterwards paid it to him, 
But if he were to ſay .I never owed you any thing, and I do not 
* know you,” —the evidence he might afterwards produce of his 
having paid the debt, or of his having obtained a releaſement from it, 
would not be credited; becauſe the contradiction between his aſſer- 
tion and the evidence cannot in this caſe be reconciled, fince no man 
enters into the buſineſs of giving or receiving with one of whom he 
has no knowledge. Kadboree remarks that in this caſe alſo the evi- 
dence muſt be credited, becauſe the contradiction that ſubſiſts is not 

. | 
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wholly irreconcileable, in as much as women who are kept concealed 
often tranſact buſineſs mediately through others, without knowing 
the perſon with whom the buſineſs is concluded; and it alſo often 
happens that men of rank, when a mob affemble at their door and 


make a noiſe, deſire their agents to give them ſome wee to pecify 
them, 


Ir a perſon declare that he has purchaſed a female ſlave from 


e another,” and that other deny that he had ever ſold her to him, and f 


the purchaſer having proved. his aſſertion by witneſſes, an additional 
finger be diſcovered on the hand of the ſlave, and the ſeller prove by 
evidence that the purchaſer had exempted him from reſponſibility for 
every defect, in that caſe the teſtimony of the ſeller muſt be rejected, 


ſince he is evidently guilty of prevarication. This is the doctrine of 


the Zabir Rawdyet. It is related, as an opinion of Aboo Toofaf, that 
the evidence of the ſeller muſt be credited, becauſe of the analogy of 
this caſe to that of debt, as before explained, in which. it was ſhewn 
that there was a poſſibility of reconciling the contradiction; for a re- 
concilement of the contradiction is alſo poſſible in this caſe, by ſup- 


poſing the ſeller to have been an agent for another, on which ſuppoſi- 


Caſe of a diſ- 
uted - 
chaſe of a de- 
fective lave. 


tion the declaration of the proprietor, that he had not ſold the 
*« ſlave,” would have been true, and his ſubſequent plea, of having 


been exempted from a reſponſibility for defects, would alſo have been 
valid, Thus the apparent contradiction is capable of reconcilement. 


The ground on which the Z4hir Rawdyet proceeds is, that the plea 


of having been exempted from a warranty againſt defects is an acknow- 
ledgment of the exiſtence of the ſale, which he had before denied, 

and hence it neceſſarily follows that he prevaricated. —lIt is otherwiſe 
in the caſe of debt, for in that caſe the payment 1s no argument of the 


reſpondent's acknowledging the exiſtence of it, fince (as has been | 


before explained) unjuſt debts are often paid to avoid ſtrife, 
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Ir a perſon, having acknowledged a debt to another, ſhould ſub- 
ſcribe a deed to that effect, and at the concluſion of it inſert the fol- 
lowing ſentence, ** Whoſoever produces this deed of acknowledge- 
* ment, and claims the thing recited therein, is proprietor thereof, 
if it pleaſe Gop,” —or, if a perſon, having fold ſomething to an- 
other, ſhould at the end of the bill of fale inſert the following ſen- 
tence, ** If any perſon ſhall hereafter claim the property of the ſub- 
«6 ject of the ſale, in that caſe I am anſwerable for the ſame, if it 
«© pleaſe Gop,” —in both theſe caſes the deeds are of no effect; 


- whence, in the' firſt caſe, the acknowledgment is null, and in the 


ſecond, the fale is invalid. The two diſciples hold that in the 


former caſe the debt is binding, and in the latter caſe the ſale is valid; 


becauſe in their opinion the condition ** if it pleaſe Gop“ applies, 
not to the general purport of the deed, but merely (in the former 


inſtance) to the expreſſion © Whoever produces this deed of acknow- 


ys ledgment, and fo forth, —or (in the latter) to the expreſſion . If 


any perſon ſhall hereafter claim,” and fo forth; becauſe the deſign, 
in drawing up deeds of acknowledgment and of ſale is merely to cor- 


roborate and confirm the act; and if the expreſſion in queſtion had a 


reference to the whole deed, this deſign would be defeated. FHaneefa, 


on the contrary, being of opinion that this condition applies to the 
d Whole of the deed, therefore holds it to be invalid &. —It is to be ob- 


ſerved that if a blank be left at the end of a bill of ſale or deed of ac- 


knowledgment, and the words F it pleaſe Gon” be afterwards 
written, our lawyers are of opinion that the clauſe does not affect 


the bill or the deed, becauſe the blank, in either caſe, marks the con- 


ein. Df . e 
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* The arguments both of the two diſciples and of Haneefa are more fully detailed in the 
original ; but as they relate-to principles proper to the Arabic Janguage, © the tranſlator has 
given only the u of them. | 
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/ > 4 CHAP. IV. 


Of the Decrees of a Kdzee relative to Inheritance. 


Ir a chriſtian die, and his widow appear before the Kizee as a M 
flimd, and declare that ** the had become ſo „ace the death of her 
Huſband,” and the heirs declare that ſhe had become ſo before his 
death, their declaration muſt be credited. Z. Her is of opinion that 


Caſe of the 
widow of a 
Chriſtian 
claiming her 
inheritance 
after havin 


the declaration of the widow muſt be credited; becauſe the change of Fick. — 


her religion, as being a ſapervenient circumſtance, muſt be referred to 
the neareſt poſſible period. The arguments of our doctors are, that as 


the cauſe of her excluſion from inheritance, founded on difference of ie 
faith, exiſts in the preſent, it muſt therefore be confidered as extant 
in the preterite, from the argument of the preſent ;—in the ſame man- 


ner as an argument is derived from the preſent, in a caſe relative to 


the running of the water courſe of a mill;—that is to ſay, if a diſpute 
ariſe between the leſſor and leflee of a water - mill, the former aſſerting 


that the ſtream had run from the period of the leaſe till the preſent | 
without interruption, and the latter denying this, in that caſe, if the 


ſtream be runving at the period of contention, the affection of 8 
Eon muſt be credited, but if otherwiſe, that of the Ice. 


moreover, an argument drawn from apparent circumſtances is Bale 


ſufficient to ſet aſide the claim of a plaintiff, it follows that the ar- 
gument in queſtion ſuffices, on behalf of the heirs, to defeat the plea 
of the widow. With reſpect to what Ziffer objects, it is to be ob- 
ſerved that he has regard to the argument of apparent circumſtances, 


for eſtabliſhing the claim of the wife upon her huſband's eſtate, and 
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an argument of this nature does not ſuffice as proof to eftabliſh a 


right although it would ſuffice to annul one. 
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water-mill,) fince ſuch an arg 


Ir a Muſſulmin, whoſe Wife Was once a Chriſtian, ſhould die, and 
the widow appear before the Kizee as a Muſſlimd, and declare that 
ſhe had embraced the faith prior to the death of her huſband, and 
the heirs aſſert the contrary,—in this caſe alſo the iftertion' of the 
heirs muſt be credited, for no regard 1s paid, in this inſtance, to any 
argument derived from preſent @rcumſtances, (as in the caſe of the 
ent is not capable of eſtablifhing a 
claim, and the widow is here the claimant of her huſband's property. 
With reſpect to the heirs, on the contrary, they are repellants of the 


claim; : and probability. is an argument in their favour, ſince the Mam- 


A truſtee, on 


the deceaſe of 
his principal, 


th 
— ts ray 


whomſoever 


de acknow- 


ledges as heir. 


| 1/m of the widow is are, and is therefore an argument 
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Ir a perſon who had depoſited four thouſand dirms in 0 hands of 
another ſhould die, and the truſtee acknowledge a certain perſon to be 
the ſon of the deceaſed, and his true and only heir, he is bound to pay 
to that perſon the four thouſand dirms which he held in truſt ; becauſe 
in this caſe he makes an acknowledgment that what he retains in truſt 
is the right of the heir, and conſequently it is the lame as if, during- 
the life of the perſon from whom he received the depoſit, he had ac- 
knowledged that it was his right. It is otherwiſe where a truſtee 
makes an acknowledgment that a certain perſon has been appointed an 
agent for ſeizin by the proprietor, or that ſach an one has purchaſed the 
depoſit from the proprietor ; for in that caſe he could not be deſired to 
deliver up the depoſit, becauſe this acknowledgment proves the actual 
exiſtence of the depoſitor, ſince it ſhews him to be till living. His 
acknowledgment, therefore, of the agency or the purchaſe, is an ac- 
kiiowledgment affecting the property of another: but this cannot be 
objected to an acknowledgment made by a truſtee after the death of the 
proprietor, for upon that event the property devolves upon the heirs, — 
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It is otherwiſe where a debtor acknowledges that a-certain pain has 
been appointed agent for ſeizin by his creditor; for the acknowledge- 
ment here relates to his own property, in as much as he pays the debt 


by means of his own property, and the agent receives the ſame ; and 


hence, after fuch acknowledgment, he becomes bound to pay it.—If 
the truſtee, after making an acknowledgment in favour of the ſon 
and heir, in the manner above related, ſhould again make an acknow- 
ledgment 1 in favour of another ſon, and the one firſt acknowledged 
deny t the ſame, in that caſe he ſthe truſtee] is bound to pay the whole 


to that one; becauſe after ſuch acknowledgment became binding (in 


the manner already explained) his tenure of the property was no longer 
valid; ; and hence his ſubſequent acknowledgment. in fayour of the 


other ſon is an acknowledgment with reſpect to the abſolute property 
manner as 


of the firſt ſon, and is conſequently invalid, —in the ſame 
holds where the firſt ſon is notorious ;—and alſo, becauſe, as at the 
time when he [the truſtee] made the acknowledgment in favour of 
the firſt ſon, no other ſon appeared to aſſert his right, the acknow- 


ledgment was therefore valid; but as the firſt ſon is preſent. to deny 


the acknowledgment afterwards made in favour o the ſecond ſon, that 
acknowled gment is therefore invalid. 


1 5 177 


Wax a diviſion is made of the effects of a deceaſed perſon be- 
tween his heirs and creditors, the Kdzee muſt. not require ſecurity 
either from the heirs or the creditors, as a precaution in. caſe of the 
appearance of more heirs or more creditors, for this would be op- 
preflion, as being a deviation from common practice. This is ac- 
cording to Hancefa. The two diſciples maintain that he muſt re- 
quire ſecurity. This diſagreement, relates to a caſe where the debt of 
the creditors and the right of inheritance is proved by evidence, and 
where they, ſeverally declare that they know of no other debtors or 
heirs than themſelves. —The reaſoning adduced by the two diſciples 
in ſupport of their opinion is, that the Kdsee is the conſeryator of the 


rights of the abſent; and it is moſt probable that ſome of the creditors ' 
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or heieg may be abſcnt, ſince death is often ſudden, and may happen 
at a time when they are not all preſent; and as the taking of ſecurity 
is on this account an adviſeable precaution, the Kdzee mult therefore 
take this precaution, in the ſame manner as he exacts ſecurity When 
he delivers a trove, or a fugitive ſlave, to the owner, or when he 
awards maintenance to a wife from the eſtate of her abſent huſband. 
The arguments of Haneefa upon this point are twofold. —FixsrT, the 
right of thoſe that are preſent is eſtabliſhed with certainty in caſe of 
there being no abſent heirs, and is apparently eſtabliſhed in the mean 

time, even if there be abſent heirs; and as it is incumbent on the 


- Klzee to act according to what is apparent to him, he muſt not ſuſ- 


pend his proceedings in favour of thoſe that are preſent, by exacting 
ſecurity for the rights of the abſent, whoſe actual exiſtence is uncer- 


tain; —in the ſame manner as where a perſon eſtabliſhes the purchaſe 
of any thing in the hauds of another, —or a debt due to him by a ſlave; 
that is, if a perſon prove a right by purchafe to a thing in the pof. 

ſeſſion of another, it is the duty of the Kdzee immediately to order it 


to be delivered to him without exacting ſecurity, although another 
may eventually appear and claim it in virtue of a prior purchafe; and 


in the ſame manner, if a perſon prove a debt due to him by a ſlave, 
the Kizee muſt order the ſlave to be ſold, to the end that payment 


may be made from the price, without exacting any ſecurity, although 
there be a poſſibility of another creditor afterwards appearing.— 
SECONDLY, the principal is unknown, and ſecurity is invalid if the 
principal be not clearly pointed out, —as where, for inſtance, a perſon 
ſays to ſeveral debtors ** 1 am bail for one of you,” in which eaſe the 
ſecurity is invalid, becauſe the actual principal is not ſignified, not- 
withſtanding there be a certainty of his exiſtenee. In the caſe in queſ- 
tion, therefore, the ſecurlty is invalid @ fortiors, ſince even the ex: 
Nence of the principal is uncertain.— It is otherwiſe 1 in the caſe of de- 
creeing maintenance to the wife of an abſentee from the effects of her 


| huſband, becauſe her right being known and eſtabliſhed, the perſon 
| in favour of whom the ſecurity 1s given is not uncertain.—Witn re- 
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ſpect to the caſe of a fugitiveiſlave, or a troye property, there are two 


traditions;— Concerning thoſe, however, there is alſo a difference of 


opinion. Some have ſaid that if the Kdzre give,atrove property to the 


proprietor, on his deſcribing« the marks, or a fugitive flaye to his 
maſter, on the acknowledgment of the ſlave that“ the ſaid perſon is 
his maſter,” it is incumbent upon, him, in either caſe, to take ſecu- 


rity, —And all our doctors coincide in this opinion; becauſe the right 


of the receiver ĩs not proved, whence it is in the power of the Kizee, 


if he pleaſe, to withhold the dave from 15 perſon in queſtion alto- 


e n 2 3 

FE a — prove, by . chat a a then! in the polleſic on 
of another had been left between him and his brother, who is abſent, 
in that caſe one half of the houſe muſt be given to him, and the other 
half left in the hands of the perſon who has poſſeſſion; and no ſecu- 
rity muſt be exacted from him. This is according to Hanegſa.— The 
two diſciples are of opinion that if the poſſeſſor deny the right, the 
ſhare of the abſent brother muſt be put into the hands of a truſtee 
until his return; but if he acknowledge the right, it muſt then be left 
in his poſſeſſion; for they argue that a denier, as being an opponent, 
cannot be truſted with the property; whereas it may be entruſted to 


an acknowledger, as he is a friend and confident. — The argument of Ha- 


neefa is that the decree of the Kdzee, awarding that the deceaſed left 
the houſe to his heirs,” is a decree merely in favour of the deceaſed; 


In the joint 
inheritance of 
a property 
held by a 
third perſon, 
the preſent 


heir receives 


his ſhare; but 
no ſecurity is 
required in 

behalf of him 
who is abſent. 


for inheritance cannot take place unleſs the property of the perſon 


through whom it devolves. be proved; and as there is a probability of 
the deceaſed having conſtituted the poſſeſſor truſtee, it follows that the 
houſe cannot be taken from him; as holds in the caſe of his acknow- 
ledging it.—In regard to his denial, it is virtually annulled by the de- 
cree of the Kate; and there is a probability of his not denying the 
right again, becauſe the diſpute in queſtion has become known both 


to himſelf and the Kdzee.—If the claim, in the caſe in queſtion, relate 


to moveable property, ſome have ſaid that the article is to be taken 


from 
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from the poſſeſſor, according to all our doctors; becaufe there is a ne- 


| ceſſity for the conſervation of it; and this is anſwered in the beſt 


manner by the taking of it from the poſſeſſor, Who, on account of his 


denial of the right of the other, may convert it to his own uſe, either 


from oppoſition, or from a belief of its being his own right: but when 
the Kdzee takes it from him, and depoſits it with a truſtee, the pro- 
bability is that the truſtee, from his integrity, will take care of it. 


The caſe is different with reſpect to immoveable property, for that is 


preferved in itſelf; whence it is that an executor, although he have 


power to ſell the moveables of an abſent heir, arrived at the age of 


maturity, yet cannot do ſo with regard to his moveable property,— 
Others, however, have ſaid that the ſame difference of opinion ſub- 
ſiſts with regard to moveable as obtains with refpe& to ua pro- 
perty.—lt is to be obſerved that the opinion of Hanegſa, that the half 
ought to be left in the hands of the poſſeſſor, is the moſt authentic, 
becauſe there is a neceſſity for conſervation, and this is anſwered in 
the beſt poſſible manner by putting it in the hands of one who is re- 


ſponſible in caſe of its loſs, ſince it is likely that he will be moſt care- 


ful of it.—The poſſeſſor, -moreover, is reſponfible in conſequence of 
his denial, whereas a truſtee is not. With reſpect to what is further 
ſaid, that “no ſecurity muſt be exacted, it proceeds on this prin- 
ciple, that the exaction of bail is an occaſion of litigation and conten- 
tion; and it is the duty of the Kater to prevent theſe;—not to excite | 
them.—If, in the cafe in queſtion, the abſentee return, there is no 


_ neceſſity for again producing evidence, becaufe he is entitled to the 
half in virtue of the Kizee's decree in favour of the heir that was pre- 


tent; for any one of the heirs of a deceaſed perſon ſtands as litigant on 
the part of all the others, with reſpe& to any thing due 20 or by the 
deceaſed; whether it be debt or ſubſtance; ſince the decree of the 
Kizee, in ſuch caſe, is iti reality either in favour af or aganift the de- 
ceaſed; and any one of the heirs may ftand as his repreſcatative with 
reſpect to ſuch deeree. It is otherwiſe! with reſpect to taking poſ- 
ſeſſion of the portion due to another from tlie oftate of a perſon de- 
ceaſed; 
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ceaſed; that is to ſay, 2 part of the heirs; although they be Litigants 
on behalf of another heir, cannot, however, take poſſaſſian of his 
portion on his behalf, becauſe a perfor; in taking poſſeſſion, afts for 
himſelf, and is therefore meapable of acting 3 in it, as agent, tor ans 
other. Hence the perſon prefent is not entitled to receive any ather 
portion than his o/ in the fame manner as where an heir claims 4 
debt due to the deceaſed, and che Magee paſſes a decree in his favour ; 
in which caſe the heir, although he ſtood as litigant in behalf of 
the _ wo is yet amen receive a ſhares of the / 
debt. 50 3513 3Þ5 

Gifte rss If one heir: be Urgent in behalf of the other, it 
would follow that each ereditor is entitled to have recourſe to him for 
payment of his demand; whereas, according to law, each is "oy ob- 
liged to pay his own ſhare. © | 

ReeLy.—The creditors are entitled to have recourſe to one of ſe- 
veral heirs only in a caſe where all the effe&s are in the hands of that 
heir. This is what is ſtated in the Fama Kabeer; and the reafon of it 
is that although any one of the heirs may act as plaintiff in a cauſe on 
behalf of the others, yet he cannot act as defendant on their behalf, 
unleſs the whole of the effects be in his poſſeſſion. _— 


Ir a perſon ſay, I devote my property in alms to the diſtreſſed, An alme-gift 
in that caſe the word property, thus generally uſed, is conſtrued to 2 
mean that part of his property which is ſubject to Zatdt; whereas, if Jed co _ 
a perſon ſay ** I bequeath the third of my property,” the term property 
is in that caſe conſtrued to apply to his property of every deſcription. 
This diſtinction is according to a favourable conſtruftion.—Analogy 
would ſuggeſt, in the farmer inſtance alſo, that the whole property is 
underſtood ; and this opinion has been followed by Ziffer; becauſe the 
term property [Mat] applies to and includes property of every deſcrip- 
tion, in a caſe of am- giſt, in the ſame manner as in a caſe of bequeſt, 
The reaſons for a more favourable conſtruction of the law in this par- 
ticular are twofold.—Finxs r, an 2 poſed by a perſon —_ 

himſe 


Caſe of an 
alms- oY. 
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himſelf is analogous to an obligation impoſed by Gop ; in other words, 
if a perſon impoſe any obligation on himſelf, it is valid only with re- 
ſpect to thoſe articles concerning which Gop has impoſed obligations 
upon mankind: an obligation of alms, therefore, impoſed by a perſon 
upon himſelf, takes effe& only with reſpe& to ſuch property as Gop 
has impoſed alms upon.—Bequeſt, on the contrary, reſerables inheri- 
tance, as the legatee ſucceeds to the property of the deceaſed in the 
manner of an heir; and hence a bequeſt of property is not reſtrifted to 
any particular deſcription of property.—SECoNDL v, from his mode of 
expreſſion it is reaſonable to ſuppoſe that he undertakes to beſtow in 
alms that part of his property only which is ſuperfluous, and beyond 
the occaſion of his wants; and this is the part on which Zaldt is im- 
poſed. Bequeſt, on the contrary, as it takes place at a time when 
the teſtator is free from want, is conſidered as extending to the who!: 
of his property.—lt is to be obſerved that the ſpeaker's declaration 
I devote my property in alms, &c.“ includes alſo his A/booree lands, 
according to Aboo Yooſaf, becauſe land of this deſcription ; is ſubje&t to 
the obligation of alms, agreeably to his tenets, that, in itbe, the 
conſideration of a/ms is predominant.— According to Mohammed, on 
the contrary, his Aſbooree land is not included, becauſe, agreeably to 
his tenets, the conſideration of ſupport to the flate is predominant in 
tithe —His Khirdjee, or tribute lands, are however not included, ac- 
_ cording to all our doctors, becauſe tribute is defigned purely as a ſup- 
port to the os and a/ms are no conſideration in i. 


Ir a e a9 I devote my þof/e ** TM 1} in alms to the diſ- 
<< treſſed, there is in that caſe a difference of opinion. Some have 
ſaid that this muſt be conſtrued to mean the whole of his property; 
becauſe the term here uſed [Mile] is of a more general nature than 
the term Mal uſed in the former caſe :—the occaſion, moreover, of 
reſtricting the application, in that inſtance, to ſuch property as is ſub- 
ject to Zakdt, is purely becauſe of Mal being the term uſed on that 
occaſion in the KoRAN; and ſuch being the caſe, the term Milt muſt 
therefore 
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therefor be Kh Paine 7 in its cotton acceptation. Others, again, 
have ſaid that "_ terms Milt and Mal import the fame thing in effect; 
and this 4 the better opinion; figce both terms imply that part of his 
property whitch'excceds His wants, as was before mentioned; and that 
is the Fatt of his property ſubject to Zakdr.—If, however, a perſon 
have 10 "other Property "beſides What he obliges himſelf to beſtow in 
alms he muſt i in that eaſe reſerve * a ſufficiency for his own ſublſtence, 
and beſtow'the remainder; and afterwards, upon his acquiring more 
property,” beſtow a part bf it adequate to what he had before reſerved. 
Wi reſpect to a Juffftiency for fub/ifkence, Mohammed has not deter- 
mined the quantity, becauſe of the different conditions of men. Some 
have ſaid that a perſon is to reſerve only one day's ſubſiſtence, in caſe 
of his being an artificer or labourer ;- one month's ſubſiſtence, in caſe 
he pofſe(s' houſes and ſhops let out upon leaſe; one year's ſubſiſtence, 
in cafe he f pofleſs immoveable roperty of lands; and fo on, —in pro- 
portioft tö the length of time of receiving the income of dis eperty; ; 
Land on this x pril eiple : a merchant is to relerve as much as bers ſuffice 


till the viable return of his Fauna 2 1 44 


4 
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1. a perſon be FE executor to another, and he be not in- 
formed of*that Yleomftarite, but nevertheleſs felt ſome part of the 
effects of the deceaſed; the appointthient becomes confirmed, and the 
fale is valid; whereas ſale by Ac agent, bn the contrary, is not valid, 
unleſs he be informed of His agency This diſtinction is according to 
the Zahir Rawdyet.” Aboo Yooſaf is of opinion that the ſale by the exe 
cutor is alſo invalid; berauſe an exvecutor is; in fact, a perſon ap- 
pointetl to act as agent after the death of the teſtator, and muſt there- 
fore be conſidered in the ſame Ughit with an agent before death. —<The* 
reaſon of the diſtinction, as ſtated in the EAhir Rawiyet, is that the 
office of an executor is to repreſent, not to act as agent; for it refers to 


a period When the appointment of a agency would be null. The acts of 


an executor, therefore, do not reſt upon his knowledge & the teſta- 


tor” s will any more than the acts of an heir;—in other words, if an 
Vol. II. _ heir 


1 
* 
6 
o 


\ 


The acts of 
an executor 
ate valid 

without any 
formal noti- 
fication of his 
appointment. 


£ 
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heir were to ſell ſome part of the effects of the deceaſed, nat knowing 
that he was dead, the fale would be good; and fo alſo of ſale by an 

. executor. Agency, on the contrary, is merely a delegation, ſince in 
the caſe of agency the power and authority of the conſtituent ſtill en- 
dure: the acts of an agent, therefore, reſt upon his knowledge of his 
appointment. —The ground of this is, that in reſting the acts of agents | 
upon a knowledge of their appointments there i is no injury to the con- 
ſtituent, fince he 1s himſelf capable of performing ſuch acts; ; Whereas, 


if the ef an executor were ſuſpended on his knowledge of his ap- 
pointment, an injury would reſult to his conſſituent, WHO Is himſelf 


\ 


incapable of per lng ſuch acts. a 


A t* 
— T A ls a man appoint Sy * agent, and, A perſon. having 


may be eftab- brought him intelligence of this *, he immediately, upon the receipt 

— . of it, perform ſome act, (ſuch as ſale for inſtance,) 1 in that caſe the 

formation z act is valid, whether the informant be free ot a ſlaye, of mature age 
or otherwiſe, an an unjuſt or juſt man; becauſe a ſimple information of 


his appointment eſtabliſhes his net to act, although it be qo. way. 
binding upon him. 


bukb dC Tas diſmiſſon of an agent is not eſtabliſhed until it p64 attolted to 

be eſtabliſhed the agent by two perſons of unknown character, or by one juſt man, 

unle duly This is the doctrine of Haneefa. The two diſciples have faid that the 
law, in this caſe, is the ſame as in the preceding; for as the diſmiſ- 
ſion and appointment of agents are concerns of frequent occurrency, 
the notification of one perſon is therefore ſufficient. The arguments 
of Haneefa are that the limple notification of diſmiſſion is binding, as: 
being a cauſe of the agent's deſiſting from action, and inducing reſpon- 


ſibility for the property in his poſſeſſion. The notion in King. | 


* By e perſon is here to be underſtood a perſon not n ener but 
one who having calyally heard of the appointment brings information of it to the 


agent, 


therefore, 
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therefore, is in one ſhape evidence, and Senfeauently hs one of 


the two conditions of evidence, namely number [of the Witneſſes] or 
integrity; in other words, it requires to be atteſted by one juſt perſon, 
or by two perſons of unknown character It is otherwiſe with reſpect 
to the ratification of an appointment of agency, fince that is no way 


binding, as has been already mentioned. It is alſo otherwiſe where 


the diſmiſſion is notified by a meſſenger from the conflituent, becauſe 
the word of a meſſage-bearer 1 is equivalent to that of the ſender of it, 
from neceſſity, ald in that caſe, therefore, the atteſtation of one juſt 
man or two unknown men is not required. he ſame difference of 
opinion obtains in caſes of information conveyed to a maſter of the 
crime of his ſlave, to the Shafee of the ſale of a houſe, —to 2 virgin of 
her marriage, ,—or to Muſſulman converts in a hoſtile country, who 
have not yet taken refuge in the Muſſulman territory, of particular 
ordindrices int regard to religion. © Thus if an unjuſt perſon form a a 
maſter that 4 parte ſlave belon ging! to him had committed a crime, 
and the mafter Grd ſell or emancipate the faid fave, it is not in 
that caſe iticutnbent upon him to pay the atonement, unleſs the no- 
tification of the crime be atteſted by one juſt man, or by two men of 
unknown character, according to 'Haneefa: contrary to the opinion of 
the two diſeiples. Ir tlie ſame manner alſo, if an unjuſt perſon no- 
tify the ſale of a houſe to the Shafts, 'or' perſon having the right of 
pre· emption over it and the Sh fee ſhould not th hereußon put in Bu!“ 


claim of Shaffa, ſtill, according to Hasen, his right is doe avid? Y 


whereas, according to the two 'diſciples;"i>is forfeited; So alſo, ir 
an unjuſt perſon notify her carriage to a virgin, and ſhe thereupon” 

remain ſilent, ſuch ſilence, according to Haneefa, is tiot an a if ;* 
but according to the'two diſciples it is. 80 likewiſe,” if an unjuſt man 


inform an abſent Mufſfulmun of new ordlimances ini reſþea to religion, 
and he ſhould not confort accordingly, Hanzefa holds that he is not 


in that caſe guilty of any offence; whereas the two n are of 
opinion * he is. 
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"LE. 


A Kazxzre or 


his Amen are 


not liable for 
anyloſs which 
may be incur- 
ed to the 
prejudice of 
another in 
ſelling an ar- 
ticle to ſatisfy 
creditors, 


If the loſs be 


incurred by 
an executor, 
acting under 
the Kizee's 
orders, the 
executor is 
indemnified 
by the cre- 
ditors: 
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Is a Kizee, or Ameen appointed by him, ſell the llave of a certain 
perſon, in order to diſcharge the demands of his creditors, and the 
money, after the receipt, * loſt or deſtroyed in the hands of the 
Kizee, or his Ameen, and the flave be then proved to have been the 
property of ſome other perſon, in that caſe neither the Kizee nor his 
Ameen is reſponſible for the loſs; becauſe if Kizees were ſubject to 
ſuch reſponſibility, no one would accept of the appointment; and the 
rights of the people would conſequently be deſtroyed.— The Knee, 
therefore, not being reſponſible for the loſs, the purchaſer is entitled 
to an indemnification from the creditors on whoſe account the fale was 
made, becauſe of the impracticability of his bein g indemnified by the 
party with whom he made the bargain. In the ſame manner as Where 
an incapable infant“ or an inhibited ſlave appoints an agent for ſale, 
who accordingly ſells ſomething on his behalf, and, the price being 
loſt after he had received it, a right to the thing ſold is proved by 
anothef for in that caſe the claim is made on the conſtituent, and 
not the agent, although he be the party with whom the Kun was 
made. W f 
Ir a Kizee command an . — * himſelf had ap- 
pointed, to ſell a ſlave to fatisfy the creditors of a deceaſed'perſon, and 


the executor in obedience to this order accordingly ſell the ſlave, and 


the ſlave afterwards prove the right of another, or die previous to his 
being delivered to the purchaſer, and the price in the mean time be 
loſt after it had been received by the executor, the purchaſer muſt 
in that caſe receive an indemnification-from the executor, not from the 
Kizee; becauſe, having been appointed by the Kazee to act as exe- 
cutor to the deceaſed, he is therefore a repreſentative of the deceaſed, 
and not of the K4zee; and hence, in the ſame manner as the deceaſed 
would have been reſponſible under ſuch circumſtances, in baſe he had 
himſelf made the fale 1 his lifetime, ſo allo 3 is wo executor for 
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the ſale made after his death. The purchaſer, therefore, is entitled 
to exact the price from the executor; and he, again, is entitled to in- 
demnify himſelf from the creditors, ſince he acted in the buſineſs of 
the ſale on their behalf, If, however; any more property of the de- 
ceaſed be afterwards diſcovered, the creditors are entitled to teceive 
from it the payment of their debts, Which are ſtill held to remain in 
force. — Lawyers have alſo ſaid that the creditors are, on their 
part, entitled to receive an indemnification from the eſtate for 
the compenſation they made through the cxecutor, to the mw 
Wee ſince * incurred that e in W of Be: ng 


” ” & T7 Fl 
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eſtate of a deceaſed perſon, is conſidered in the light of a creditor; in the fame — 
other words, if an infant heir ſtand in need of felling ſomething, and 3 
the executor accordingly. make ſuch ſale for him, and the ſybje& of —4 — 
the ſale afterwards prove the right of another, in that ca pur- 

chaſer is entitled to a compenſation from the executor, and the exe- 

cutor from the heir.— If, on the other hand, the Ameen dbithe Kdxce ) 

ſell any thing in behalf of an heir Which afterwards proves the right 

of another; the proprietor is in that caſe entitled to receive a compen - 

ſation directly from the heir, provided he be an adult; but if the heir 


be an infant, the K4zee muſt appoint a 11 for the diſcharge of the 
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Is a KAace ſay to a perſon 1 have ſentenced a certain man to be Any perſon 


<<, ſtoned; do you therefore ſtone him; or, . I haye ſentenced ſuch N 


4 a man to have his hand cut off; 3 do you therefore cut it off; Dor, by che Kim's. 


„have ſentenced this perſon to be ſcourgedʒ do you therefore ſcourge. „ den 
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© him;”—it is lawful for that perſon to act according to the Kizee's 
orders.—-This is the doctrine of the Z4hir Ratudyet.— It is related of 
Mohammed, that he receded from this doctrine, and gave it as his 
opinion that the K4zee's directions, as here ſtated, are not to be 
obeyed unleſs his ſentence be atteſted by one juſt man; becauſe there 
is a poſſibility of his being in an error; and if that ſhould appear after 
the performance of any of theſe acts, it would be impoſſible to repair 
the injury thereby occaſioned.— From this it would appear that the 
letters of one Kdzee to another are not valid: and our modern doc 
tors greatly approve of this opinion, becauſe many Kdzees of the pre- 
ſent age are looſe and irregular: they, however, admit the validity 
of letters from one Kizee to another on the ground of neceſſity. The 
arguments of the Zabir Ratuũyet upon this point are twofold.—Fixs T, 
the Kdxece here gives information of a matter which he is competent 
to order; becauſe it was in his power to have ordered the execution of 
the ſents immediately; hence, as he is liable to no ſuſpicion, he 
ought to be credited;—SgconDLY,. obedience to a magiſtrate- in au- 
thority,, ſuch as the Kite, is declared to be an incumbent duty; and 
as obedience to him is manifeſted in a belief of his word, it is there 
fore incumbent: to believe hin; —Befides, Inam Abou Manſoor Mati- 
rudy has ſiid. If a aue be learned and juſt, believe and obey him, 
<<, ab there is then no reaſon to ſuſpect him. If, on the other hand, 
ehe be juſt but ignorant, it is then requiſite to make enquiry of him 
concerning the caſe; and if, after a full inveſtigation, it ſhall appear 
«© that his ſentence. in-that-caſe (and not other- 
«© wiſe) he muſt be believed. —If, on the contrary, he be learned 
but unjuſt in his conduct, or ignorant and unjuſt, his orders muſt 
not be obeyed, unleſs the perſon to whom he _— areas 
66 diſcover the renin, that prompted them,” 


, . 
HAS » 11 


ce, I à difüffed Kikee ſay to a perſon” 1 baer keit one thoufünd 
— * Arm. from you, and paid! it to another, according to a decree Which 


| Cifimiſſion © 46 1 paſt to chat effect; "and 'the perſoi im queſtion” deny this, and 
aſſert 
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aſſert that the Kaare had taken it from him unjuſtly, Mill the declara- Ae 
tion of the K4zee muſt be credited, and conſequently he is not ys 
ſponſible for the ſaid ſum. In the fame manner alſo, if a'diſmifſed 
Kizee ſay to a perſon ] paſſed a juſt ſentence of amputation againſt 
„ you,” and the other aſſert that it was unjuſt, the word of the 
Rades muſt be credited. The law here proceeds on the ſuppoſition 
that in both theſe caſes the perſoms acknowledge that the decrees were 
paſſed at a time when he was actually Race; and the reaſon of it is, 
that aſter ſuch acknowledgment on their part, probability is an argu- 
ment in favour of the Kiizee; becauſe the probability is that no Kizee 
will paſs an unjuſt decree. Neither is it neceſſary to exact an oath from 
the KAace in either of theſe caſes, becauſe an oath is never -put' to a 
Kdace, and both the perſons in queſtion acknowledge that he was ac- 
tually K4zee when he paſſed theſe decrees. It is to be obſerved that if 
the perſon, who, in the firſt caſe, by order of the KAase, tak the 
money, or who, in the ſecond cafe, cut off the hand,—ſhould ſeve-' 
rally declare that they had done ſo by order of the Kdzer, they are not 
reſponſible for the conſequences, fines the Kizre was in office when 
he gave theſe orders, and the reſtitution of the property to its oer 
was an approved act on the part of the K4zee, in the ſame manner as 
if he had made the reſtitution in the preſence of the defendant.—If, 
on the other hand, the perſon aſſert that the Kizee had iſſued ſuch. 
orders either antecedent to his appointment or after his diſmiſſion, then 
alſo the declaration of the K4zee muſt be credited, becauſe he has re- 
ferred the decree to a period which exempts him from reſponſibility. 
His declaration, therefore, is creditec; in the fame manner as where 
a perſon ſubject to periodical madneſs at fixed and certain times, having 
divorced. his wife or cmancipated | his flave, afterwards declares that 
« he did theſe during his madueſi; which is credited; whence the 
divorce or emancipation are rendered void. In this caſe, however, if 
the executioner of amputation, or'the receiver of the money, acknow- 
ledge theſe deeds, they become reſponſible for them, becauſe they | 
themſelves acknowledge the performance of acts, which induce re- 
Au | ſponſibility, 
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| ' reſponſibility ; ſince the authority under which they acted is doubtful; 
for the aſſertion of the KZzee is credited in theſe inſtances merely to 


procure an exemption to himſelf from reſponſibility, and not to pro- 
cure it to others. It is otherwiſe in the rf caſe, where theſe" acts 
are allowed to have been performed in virtue of an order from him 


when he was actually Kdzee.—All this proceeds on a ſuppoſition that 


the money no longer remains in the hands of the perſon who had re- 
ceived it in virtue of the Kdzee's deoree: for if theimoney be till in 
the poſſeſſion of the receiver, and he coincide with the Kizer'con- 


cerning the amount, | it muſt in this caſe be taken from him, whether 


the perſon, from whom it was originally taken confirm the K4zee' 's 


allegation, that he had paid the-tnoney to that perſon whilſt he Was 


in office, or whether he plead that he the Kidzee] had taken and 


paid it whilſt he was not in office; becauſe as the receiver here i in fact 


acknopgledges that the money had formerly been in the poſſeſſion of 


this perſon, his plea of having become proprietor of the money cannot 
be admitted but upon proof; and the mere allegation of the diſmiſſed 
Kizee is not proof, ſince after diſmiſſion he becomes as a common 
1 1 . 
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Of SHAHADIT, or EVI DE NE. . 


Chap. I. Introductory. 

Chap. II. Of the Acceptance and Rejection of Evidence. 
Chap. III. Of the Diſagreement of Witneſſes in their Teſtimony. 
Chap. IV. Of Evidence relative to Inheritance. 

Chap. V. Of the Atteſtation of Evidence. 
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T T is incumbent * upon witneſſes to bear teſtimony, nor is it law- 3 
. - Iincum 
ful for them to conceal it, when the party concerned demands it upon the re- 
from them; becauſe Gop ſays, in the Koran, ** LET NOT wir- _ 
| is concerned ; 


* Arab Farz; meaning an ordained duty, and therefore indiſpenſibli. 
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ment, 
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© NESSES WITHHOLD THEIR. TESTIMONY WHEN IT IS DEMANDED 


„ FROM THEM;”—and alſo, * CONCEAL NOT YOUR TESTIMONY, 


„ FOR WHOEVER CONCEALS HIS TESTIMONY IS AN OFFENDER,” 
— The requiſition. of the party, however, is a condition; becauſe the 
delivery of teſtimony is the \right of the party, and therefore reſts 
upon his requiſition of it, as is the caſe With reſpeC to all other 
rights, 


In caſes inducing corporal puniſhment, witneſſes are at liberty 
either to give or withhold their teſtimony as they pleaſe; becauſe in 
ſuch caſe they are diſtracted between two laudable actions; namely, 
the eſtabliſhment of the puniſhment, and the -preſervation of the cri- 
minal's character: the concealment of vice is, moreover, preferable ; 
becauſe the prophet ſaid to a perſon that had borne teſtimony, Ve 
« rily it would hive been better for you, if you had toncealed it; and 
alſo, becauſe he elſewhere ſaid, hover conceals the vices of his 
% brother MusSUL MAN ſhall have a veil-drawn over his oN me in 
<« the tube world by Gon.” — Beſides, it has been inculcated both by 


5 the prophet and his companions as commendable to aſſiſt in the pre- 


unleſs it in- 

volvepreperly, 
when the fact 
muſt be ſtated 


vention of corporal puniſhment ; and this is an evident argument for 
the concealment: of ſuch evidence as tends to eſtabliſh it. It is in- 
cumbent, however, in the cafe of 7heft, to bear evidenee to the 44 


in fuch a way Perty, by teſtifying that ** a certain perſon oo ſuch property,” 


as may not 
occaſion pu- 
niſhment. 


order to preſerve the right of the proprietor: but the word taken * 
be uſed inſtead of ſlolen, to the end that the crime may be kept con- 
cealed: beſides, if the word folex were uſed, the thief would be 
rendered liable to amputation; and as, where amputation is incurred, 


there is no reſponſibility for the property, the proprietor's right 


would be 9 


The evidence 
required in 
whoredom is 
that of four 


men; 


Evivexce is of ſeveral kinds. The evidence required in a caſe 
of whoredom is that of four men, as has been ordained in the Kok an; 
and the teſtimony of a woman in ſuch caſe is not admitted; becauſe 

$7; ; Eibra 
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Zihra ſays, “in the time of the prophet and his two immediate ſuc- 
„ ceflors it was an invariable rule to exclude the evidence of women 
ein all caſes inducing puniſhment or retaliation ;” and alſo, becauſe 
the teſtimony of women involves a degree of doubt, as it is merely a 
ſubſtitute for evidence, being accepted only where the teſtimony of 
men cannot be had; and therefore it is not admitted i in any matter 
liable to drop from the exiſtence of a doubt. The evidence required 3 
in other criminal caſes is that of two men, according to the text of the rue men; 
KoRAN; and the teſtimony of women is not admitted; on the ſtrength 
of the tradition of Zihra above quoted. —In all other caſes the evidence and in all 
required is that of two men, or of one man and two women, whether _ uy 
the caſe relate to property, or to other rights, ſuch as marriage, di- 9 man and 
vorce, agency, executorſhip, or the like, —Shafe# has ſaid that the 
evidence of one man and two women cannot be admitted, excepting 
in caſes that relate to property, or its dependencies, ſuch as Hire, 
bail, and ſo forth; becauſe the evidence of women is originally in- 
admiſſible on account of their defect of underſtanding, their want of 
memory, and incapacity of governing, hence it is that their evidence 
is not admitted in criminal caſes. 
Onjxcriox.— Since, according to Shafei, the evidence of women 
is originally invalid, it would follow that zhezr evidence alone is not 
admiſſible even in a caſe of property; whereas the evidence of four - 
women alone is, in his opinion, admiflible in ſuch caſe. | 
RELVY.— The evidence of four alone is neceſſarily admiſſible in 
caſes of property, becauſe of their frequent occurrence: contrary to 
the mode of proceeding with reſpe& to marriage, (for inſtance,) 
which being a matter of greater importance and more rare occurrence 
than mere matters of property, cannot therefore be claſſed with 
them. | Ky | 
— The reaſoning of our doctors is that the evidence of women is 
originally valid; becauſe evidence is founded upon three circumſtances, 
namely, ſight, memory, and a capability of communication ; for by 
means of the firſt the witneſs acquires knowledge; by means. of the 


4Q 2 ſecond 
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of women 
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concerning 
matters which 
do not —_— 
the inf; 

of men. 


ſecond he retains ſuch knowledge; and by means of the third he is 
. enabled to impart it to the Kizee; and all theſe three circumſtances 


exiſt in a woman; (whence it is that her communication of a tradition 
or of a meſſage is valid:) and with reſpect to their want of memory, 
it is capable of remedy by the junction of another; that is, by fubſti- 
-tutir ng two women in the room of one man; and the defect of me- 
morty! de thus ſupplied, there remains only the doubt of /ubſtitution; 
whence it is that their evidence is not admitted in any matter liable 
to drop from the exiſtence of a doubt, namely, retaliation or puniſh- 
ment: in oppoſition to marriage, and ſo forth, as thoſe may be proved 
notwithſtanding a doubt, whence the evidence of women is admitted 
in thoſe inſtances. | | 
__OxJecrTio0Nn.—As the evidence of two women is admitted in the 
room of that of one man, it would follow that the evidence of four 
women alone ought to be admitted in caſes of property and oper 
rights; whereas it is otherwiſe. 
ReyLy.—Such is the ſuggeſtion of analogy. The evidence of 


four women alone, however, is not accepted, (contrary to what ana- 


logy would ſuggeſt,) becauſe if it were, there would be frequent oc- 
caſions for their appearance in public, in order to give evidence; 
whereas their privacy is the moſt laudable. 


Tux evidence of one woman is admitted in caſes of Birth, (as 
where one woman, for inſtance, declares that“ a certain woman 
«+ brought forth a certain child.“) In the fame manner alſo, the 
evidence of one woman 1s ſufficient with reſpect to virginity, or with 
" reſpe& to the defects of that part of a woman which is concealed from 
man. The principle of the law, in theſe caſes, is derived from a tra- 


_ ditional ſaying of the prophet, ** The evidence of women is valid with 


* reſpef to ſuch things as it is not fitting for man to behold. Sei 
holds the evidence of four women to be a neceſſary condition in ſuch 
caſes. The foregoing tradition, however, is a proof againſt him; 
and another proof againſt him is that, in the caſes 1 in queſtion, the ne- 

ceſſity 
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ceſſity of male evidence is remitted, and female evidence credited, 
becauſe the ocular examination of a woman, in theſe cafes, is leſs in- 


decent than that of a man: and hence alſo, as the ſight of two or 


three perſons is more indecent than that of one, the evidence of more 
than one woman is not inſiſted on as a condition in thoſe inſtances, 
It is to be remarked, however, that if u or three women give evi- 
dence in ſuch caſes, it is a commendable caution, becauſe the evidence 
may be of an obligatory tendency.—The law with reſpe& ta the evi- 
dence of women in caſes of birth has been fully ſet forth in the book 
of divorce, treating of the eftabliſhment of parentage *, where it is ſaid, 
that if a man marry a woman, and ſhe bring forth a child at a pe- 
& riod of {ix months, or more, after her marriage, and the huſband 
«© deny the parentage, in that caſe the evidence of one woman is fuf- 
+ ficient to eſtabliſh it :””—and there are alſo other examples recited to 
the ſame effect. The law with reſpect to the evidence of a woman 
in caſes of virginity, is that if a woman complain of the impotency of 
her huſband, and affert that her virginity till exiſts, and another 
woman bear evidence of the ſame, in that caſe one year muſt be ſuf- 
fered to elapſe, and then a ſeparation muſt, be effected between the 
huſband and wife ; becauſe virginity is a real entity, and the ex- 


iſtence of it has here been atteſted by evidence. The ſame rule alſo 


holds where a perſon purchaſes a female ſlave on condition of her being 
a virgin, and afterwards deſires to return her, becauſe of her being a 
woman: for if, in that caſe, another woman ſhould examine into her 
condition, and then declare her to be a virgin, her evidence muft be 
credited, as virginity is an entity, and the exiſtence of it is here 
proved dy evidence: —or if, on the contrary, ſhe declare her to be a 
woman, her muliebrity (which is a defect) is eſtabliſhed in virtue of 
| ſuch declaration, and the plea of the purchaſer holds good: whence 
the {eller is required to take an oath that ſuch defe& did not exiſt 


See vol. I. p. 382. 
+ That is, provided he ſhew no proof of virility in the interim. (See vol. I. p. 354.) 


when 
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when he ſold her: which if he refuſe to do, he is bound to receive 
her back. ; 


* * 


Tux evidence of a woman with reſpect to hill *, or the noiſe 


— 2 a made by a child at its birth, is not admiſſible, in the opinion of Ha- 

child us negfa, ſo far as relates to the eſtabliſhment of the right of heritage in 

_— _ the child; becauſe this noiſe is of a nature to be known or diſcovered 

rites of bu- By men but is adrrüffible ſo far as relates to the neceflity of reading 

— funeral prayers over the child; " becauſe theſe prayers are merely a 
matter of religion ;=in conſequence of her evidence, therefore, the 
funeral prayers are to be repeated over it. The two diſciples maintain 
that the evidence of a woman is ſufficient to eſtabliſh the right of he- 
ritage alſo; becauſe the noiſe in queſtion being made at 7he birth, 
none but women can be ſuppoſed to be preſent when it is made.—The 
evidence of a woman, therefore, to this noiſe, is the ſame as her evi- 
dence to a living birth; and as the evidence of women in the o one caſe 
is admiſſible, ſo alſo is it in the other, hate 

5 be 2 IN all rights, whether of pebperty or otherwiſe, the probity 


of the witneſs, and oo uſe of the w word Shahadit [evidence] is 


* Tf a child die immediately on. its birth, without making a noiſe, it is then confi- 
dered in law to have been brought forth dead, and it neither ſucceeds to a portion of its 
father's eſtate, nor are funeral prayers read over it. If, however, it make the ſmalleſt 
noiſe, it is then held to die poſſeſſed of its portion, and funeral prayers are read. over it. 
— Thus if a perſon ſhould die, leaving his wife pregnant, the diviſion of his eſtate is in 
that caſe ſuſpended till the birth of the child: if it prove a dead child, (that is, one that ap- 
peared dead immediately at the birth and made no noiſe,) the eſtate is divided as if no ſuch 
child had been born; but if it have made a noiſe, its ſhare is in that caſe allotted and divided 
amongſt its heirs, — The determination of the heirs, and conſequently the nature of the divi- 
fon of the eſtate, muſt often reſt upon this circumſtance. For inſtance, if a perſon die 
without children, leaving a brother, and his wife who is at that time pregnant, and the child 
at its birth make a noiſe, and immediately after die, it is held to be an heir, and the mo- 
ther, in excluſion of the uncle, ſucceeds to the whole; but if it make no noiſe hefore 
its death, the uncle is then conſidered to be an heir, and no ſhare is allowed to the child. 


The law is the fame in the cafe of a grandſon, whoſe father had before died, being left 
under ſuch circumſtances. 


requiſite; 
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requilite ®; *; exe in the caſe of the evidence of women with reſpect to avoir ge 


birth, and the like; and this is approved; becauſe Shahadit is teſtimony, bb 
ſince it poſſeſſes the property of being binding; whence it is that it is re- ſentials. 
ſtricted to the place of juriſdiction; and alſo, that the witneſs is required 

to be ſree, and a Muſſulman.—If, therefore, a witneſs ſhould fay ** I 

„ know,“ or © I know with certainty,” without making uſe of the 
word Shahaadit, in that caſe his evidence cannot be admitted. With 
reſpect to the probity of the witneſs, it is indiſpenſible, becauſe of 
What is ſaid in the Koran, „ Take THE EVIDENCE OF TWo Jus r 

« MEN; and alſo, becauſe the probity of the witneſſes induces a 
probability of the truth, - whereas the want of it in the witneſs (indi- 
cated in his commiſſion of prohibited actions) renders it reaſonable to 
ſuppoſe that he will aſſert falſehoods, and conſequently induces a pro- 
bability of falſehood.—It is recorded, from Aboo Tooaf, that an unjuſt+ 
man, provided he be poſſeſſed of generoſity, ought to be credited; - 
becauſe ſuch a diſpoſition renders it unlikely that he will either ſuffer 

| himſelf to be ſuborned, or that he will wantonly affert a falſehood.— 

The firſt opinion, deter, (namely, that the evidence of an unjuſt 

man is not to be credited,) is the moſt authentic. With reſpect to 

the uſe of the word Shahadir, it is indiſpenſable, becauſe all the paſ- 
ſages in the KoR AN, relating to evidence, uſe this word; and there 

is alſo a ſtrong degree of precaution in the uſe of it; for as it 


ſerves to expreſs an oath, people will be more cautious of uſing it 
falſely. 


HANZzrA has ſaid that the magiſtrate ought to reſt contented The apparent 


with the e probity of a My//ulman, and ſhould not ſcrutinize ee Air 


* Tn other words, it is requiſite that the witneſs ſay (in Arabic) 6 4 hado, I teſtify,” 
or (in Perun] ( Shahadit meyekoonam, I bear witneſs.” | 


+ Arab. Ft. This term is fully explained elſewhere. (See Vol. I. p. 74.) With 
reſpeCt to evidence, Fafik ſeems nearly to correſpond with the term infamous, as uſed by 
our lawyers, in treating of incompetent witneſſes. (See Blackſtone, Book III. chap. 23.) 
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into hs character in ſuch a manner as to give the oppoſite party an 
opportunity to ſcorn him; becauſe the prophet (according to a tradi- 
tion related by Omar) has ſaid, All Muss8VLMANs are juft with re- 
«6 ſped to evidence, excepting ſuch as have been puniſhed for flander ; 
and alſo, becauſe the probable character of all that profeſs the religion 
of Nam is an abſtinence from every thing prohibited by that religion; 


and here it is neceſſary to reſt ſatisfied with probability, as the attain- 


If, however, 
their probity 
bequeltioned, 
a purgation 
is required, 


ment of certainty is impracticable. In caſes, however, inducing re- 
taliation or puniſhment, mere probability is not ſufficient; and there- 
fore a purgation of the witneſſes muſt be made; for puniſhment and 
retaliation are caſes in which all poſſible pretexts of prevention are to 
be ſought: it is therefore requiſite that, in ſuch caſes, the character 
of the witneſſes be ſtrictly inveſtigated :—moreover, doubt i is preven- 
tive in thoſe inſtances. or 

Ir the defendant throw a reproach. on the witneſſes, it is in that 
caſe incumbent on the Kzee to inſtitute an enquiry into their cha- 
racter; becauſe, in the = manner as it 1s probable that a Muſſulman 


abſtains from falſchood, as being a thing prohibited in the religion he 


profeſſes, ſo alſo is it probable that one Muſſulman will not unjuſtly 
reproach another :—here, therefore, is a conflict between two proba- 
bilities; and hence the neceſſity of the enquiry of the Kazee into the 
character of the witneſſes, that he may diſcover which of the proba- 
bilities preponderates.—lt is related as an opinion of Aboo 2 voſa of and 


Mohammed, that a ſcrutiny muſt be made, with regard to the wit- 


neſſes, both openly and privately, in all caſes whatever; ſince the de- 
cree of the dee reſts upon proof, and proof reſts upon the integrity 
of the witneſſes. Beſides, an enquiry into the integrity of the wit- 
neſſes tends to preſerve the decree of the Kdxee from annulmetit; bex 
cauſe if he ſhould paſs a decree upon the probable character of the wit- 


. nefles,, and their falſehood ſhould afterwards be. diſcovered, "the ſaid 
| decree would be. rendered null. — Several have alleged pt this diſ- 


agreement between Haneefa and the two diſciples 1 18 founded or on the 
difference 


Cnar. I. EVIDENCE: 8 oe 673 


difference of the times. In the preſent age, however, decrees ate 
paſſed in this particular according to the doctrine of the two diſciples. -- -_ 
A ſecret purgation is made by a Kdzee writing a letter, privately, to Nature of a 
a Moozkee, or purgator, (that is, a perſon whoſe buſineſs it is to en- 5 
quire into the characters of others,) and deſcribing to him the family | 
and countenances of the witneſſes, and likewiſe their place of abode ; 
and the purgator, in. like manner, returning his anſwer privately to 
the Kdzee, leſt if it were known to the plaintiff, he might attempt 
to injure him. In an open purgation it is requiſite that the Nuxe and an open - 
ſummon together the purgator and the witneſſes, and hear the exa- 
mination himſelf. —During the firſt age (that is, in the time of the 
prophet and his companions) an open purgation was practiſed; but in 
the preſent times a ſecret one is adopted, in order to avoid quarrels 4 
and contentions between the purgator and the witneſſes; for it is re- | 
lated as an opinion of Mohammed that an open purgation tends to ſedi- f 
tion and contention. Some have ſaid that it is requiſite that the pur- | | = 
gator report the witneſs not only to be ut, but alſo free; for a ſlave J 
may be juſt, but his teſtimony is nevertheleſs invalid. Others have | 
faid that his report of the integrity of the witneſs is ſufficient ; for his ITS 1 
freedom is eſtabliſhed [in probability] by his abode in a Ae coun- 7 
try; ;—and this 1s approved. kd 4 


IT is to be ablheved that, baile to that doctrine which: main- Jaſtification ol 
tains the neceſũty of the Kizee's purgation of the witneſſes, whether 2 = 
the defendant challenge their probity or not, the juſtification'of them fendars, q 
by the deferidant is not of any weight; in other words, if he declare I 
the witneſſes of the plaintiff to be upright men, yet his word is not f 
credited; and ſuch is the doctrine of the Z4hir Rawdyet, from Aboo 

| Yooſaf and Mohammed. It is alſo related, as their opinion, that the 
juſtification of the witneſſes by the defendant is valid; under this con- 
dition, however, (according to Mohammed,) that there be alſo an- 
other Juſtification ; ; for he holds that two are always required, one 
being in no caſe ſufficient, —The reaſoning on which the doctrine of 
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the Zdbir Rawdyet proceeds in this particular, 1s that the defendatit 
is, in the conception of the plaintiff and his witneſſes, a liar, and his 


_ denial of the claim unjuſt and unfounded, but in which he neverthe- 


leſs perſeveres. He is therefore incapable of appearing as a purgator, 
ſince a purgator muſt be a perſon of integrity, according to all, —This 
proceeds on the ſuppoſition of the defendant having declared the wit- 
neſſes to be juſt men, but that in the delivery of their teſtimony they 
had committed an error; or that they had been overpowered: by for- 
getfulneſs. If, however, he declare that they have ſpoken truth,” 
or that ** they are juſt men and true ſpeakers,” this amounts to an 
acknowledgment of the plaintiff's right, and the Kdzee muſt in ſuch 


| caſe paſs a decree againſt him,—not on account of his purgation of the 


One purgator 
ſuffices. of 


witneſſes, but of his acknowledgment. 


Ox purgator is ſufficient, and two are ſuperfluous, according to 
Haneefa and Aboo Yooſaf. Mohammed, on the contrary, maintains that 
purgation is not valid unleſs performed by tu.. A ſimilar diſagree- 
ment ſubſiſts between them, with reſpect both to the meſſenger who 
goes to the purgator on the part of the Kdzee, and alſo the interpreter 
employed to explain and interpret the depoſition of the witneſſes.— 
The argument of Mohammed is, that as the power of the Kd4zee to paſs 
a decree is founded upon the evidence of the probity of the witnefles, 
and as the evidence of their probity is founded upon purgation, it fol- 
lows that plurality is in this inſtance requiſite, in the ſame manner as 
probity, —or as, in caſes inducing puniſhment, it is required that 
the witneſſes be males. The argument of Haneefa and Aboo Yooſaf 
is that purgation is not conſidered in the nature of evidence; hence 
neither the aſſembly of the Kdzee, nor the uſe of the phraſe Shabudit, 


are required as conditions with regard to it. Beſides, the neceſſity of 


a plurality in evidence is a mere matter of relgion, in other words, 
is founded on a paflage in the Kox Ax, in oppoſition to analogy. ;,; for 


the truth of any aſſertion obtains an aſcendancy from the declaration 


of one juſt perſon, ſo far as relates to practice, as is evident from this 


5 circumſtance, 
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circumſtance, that many of the traditionary precepts which it is ne- 
ceſſary to follow, have been delivered by one man ;)—and as the ne- 
ceſſity of a plurality in evidence is contrary to analogy, the eſtabliſh- 
ment of ſuch neceſſity in en, by inference ous that 5100 
. be ede | | | 


- As the qualiientions requiſite? to 2-witheſs are not n 10 2 a A flove may 
Kane a ſlave is capable of being a purgator in a ſecrer purgation. A 
In an open purgation, however, the purgator muſt, according to all our gn Pars 

doctors, be poſſeſſed of the qualifications neceſſary to a witneſs, be- 

cauſe of what is recorded by Khaſaf, that an open purgation is re- 
4ſtricted to the aſſembly of the Kizee.''—Lawyers have obſerved, e 
alſo, that in the purgation of witneſſes to whoredom four 2 
are 3 accortlin 8 to Mohammed. 


os 
2 oy 


SECTION. 
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Tue things which was retain, and hear 3 of are of Bvidenco h 
two kinds,—The firſt are thoſe which produce effect in themſelves; 2 _— 
ſuch as ſale, acknowledgment, uſurpation, murder, and the ſentence qecaſions of- 
of a judge; in all of which the effect reſults from the things, them- 
ſelves; and conſequently, whenever a perſon. hears or ſees any hing 
of importance relating to theſe matters, he may lawfully give evi- 
dence of it, without its being demanded from him; becauſe in theſe 
caſes, immediately upon his hearing or ſeeing, he becomes acquainted 
with a circumſtance which occaſions effect in, itſelf, dre ls. 
therefore 'no need of ſuch evidence being demanded from him. —In {1m io 64 
ſuch caſe, alſo, it is requiſite that he deliver his teſtimony thus, I TE MY 
give evidence that a certain perſon bought, &c.“ and not, ** evi- 


4R 2 * dence 
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« Jence has been demanded from me, &c.“ becauſe this latter mode 

of delivery is falſe. If, however, a perſon from without a door, or 

from behind a curtain, hear any thing ſpoken by another that is 

within, in that caſe he is not entitled to give evidence of the /ſame'; 

and if he ſhould atteſt it, the K4zee muſt not accept it; becauſe it 15 

illegal, ſince, as voices are often ſimilar, they cannot be diſtinguiſhed 

with certainty. : But if, having firſt entered into the houſe,” he dif- 

cover that there is only one perſon within, and having then retired, 

and ſat without the door, he hear that perſon make an acknowledg - 

ment, he may then law fully atteſt the fame, becauſe in ſuch caſe he 

and that the acquites certain knowledge. The ſecond kind of things to which 


effect of | | | 18 PIP 
which reſts evidence relates, are thoſe which do not occaſion effect in themſelves; 


ne ſuchas teſtimony *, which does not occaſion effect in itſelf; becauſe, 
as it is merely information, it admits the ſuppoſition of being either 
true or falſe; and ſuch things as are doubtful are not 'deciſive-proof.— 
Upon teſtimony being given, therefore, the hearer does not immedi- 
ately know that the right is proved; and conſequently, if one perſon 
hear another give evidence of ſomething, he is not empowered to give 
evidence of the ſame, unleſs the witneſs deſire him to atteſt his evi- 
dence; becauſe evidence does not occaſion effect in itſelf, nor until it 
be removed to the aſſembly of the Kxee. Beſides, as the atteſtation 
of the evidence of another is an overt act with reſpect to that other, 


nin: requiſite that the other previouſly appoint'this perſon his deputy; 
TATE 9 4 . a 7— „ 144 HI 3 ETD LS 9417802 925 1 e ey þ & 
oF nd in the caſe in queſtion this is not ſuppoſed. In the fame manner, 


* 
ww \ _ 


{2 425 - allo, If, a perſon hear another deſire a third perſon to atteſt his evi- 
., - »». ; dence, it is not lawful for him in ſuch caſe to give evidehce of the 
ame, becauſe the original witneſs appointed another, and not Bim, his 
| Jeputy for that purpoſe. FE a # 4d Aid A$. 4p: JF [135 _ , - = = 46 
AS ö , r 


(| 
4 | 


's f 4 „ 314 ANT 4s ip, " 4 * 2 9 43 R435 1 * 
Thefignature |; Ip, a perſon ſee his own ſignature to a bill of ſale, or the like, he 
notbeateted, muſt not, merely on account of the fight of his ſignature, atteſt it, 
* Meaning teſt imony to evidence given by another. 


unleſs 
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unleſs he otherwiſe recollect to have witneſſed the ſaid bill; ſince unlefthewit- 
hand writings are often ſimilar.— Some have ſaid that this is the doc- 2 
trine of Haneefa; but that the two diſciples are of a different opinion, 9 
Others, again, have ſaid that all are agreed in its being unlawful to 
give the atteſtation merely on the ſight of the. ſignature; and that the 
only caſe of this kind in which there is a diſagreement is that with 
reſpect to a Knee; for if he ſhould diſcover, in his Dewan, or records, 
the evidence of any one, or a decree of his own, he may, in ſuch caſe, 
(according to the two diſciples) paſs a decree agreeably thereto, not- 
withſtanding he have forgot the circumſtance; becauſe the records of 
the Kdzce, being kept under his ſeal, are therefore ſecured againſt 
alterations, and conſequently afford certain knowledge, —lt i 18 other- 
wiſe with reſpect to bills of ſale or the like, becauſe theſe, as being 
kept in the hands of others, are not ſecured againſt alterations. —Iu 
the ſame manner, alſo, if a perſon recollect the place in which his evi- 
dence had been taken, without remembering the affair to which, it re- 
lated, it is the ſame as his ſeeing his ſignature without remembering 
his ſubſcription of it, and therefore he js not permitted to atteſt i it 
and the ſame rule obtains, where people in whom he places credit fay 
to him, you and we did HOY HAY, Ne: ſuch e 


8 matter.“ 
_ # ** -  # „ 4 - Ll i - i # > #F 412 1 i , = "IX. ; =. % " = 1 
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00 is not lawful for. a perſon to give . to ſuch things as xs he Evidence 

has not actually ſeen, excepting. in the caſes of birth, death, marriage, 1 
cohabitation, and the juriſdiction of a K4zee, to all of which he may 
lawfully bear teſtimony on creditable hearſay. This proceeds upon a 
favourable conſtruction — Analogy would ſuggeſt that it is not lawful 
for him to give evidence in thoſe caſes” alſo; becauſe evidence is 
founded entirely on ſight, from which knowledge is derived; and as 
no certain knowledge can be acquired without ſight, it follows that 
evidence, in the caſes above excepted, is not valid unleſs founded upon 
ſight. The reaſon for a more favourable conſtruction, in this particular, 1 
is that theſe events are of ſuch a nature as admit the privacy only of a 

* few: 


and it muſt 
be given 1n 
an ab/olute 
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few: thus birth (for inſtance) is an event at which none is preſent 
but the midwife; the authority of the KAzee is founded on the ap- 
pointment of the Sultan, which is ſeen only by the Viier, or at moſt a 
few others; marriages and deaths are ſeen by but few; and cohabita- 
tion by none. All theſe, however, are acts from which originate 
many important concerns. If, therefore, the reality of theſe things 
were not admitted upon hearſay evidence, many inconveniences would 
reſult: in oppoſition to caſes of ſale, or the like, where privacy is not 
required. It is to be obſerved that it is requiſite, in theſe caſes,” that 
the information have been received from two juſt men, or from one 
juſt man and two women. Some have advanced that in caſes of death 
the information of one man or one woman is ſufficient, becauſe death 


is not ſeen by many, ſince as it occaſions horror the ener 10 it is 
avoided. | 


WHEN a perſon, in any of the above 8 gives evidence goth 
creditable hearſay, it is requiſite that he give it in an abſolute 1 manner, 
by faying, for inſtance, **T bear teſtimony that A. is the ſon of By” 
and not, T bear teſtimony ſo and fo, becauſe 1 have heard it, 
for in that cafe the Kidzee cannot accept it; in the ſame manner as if 
a perſon, having ſeen a thing in the hands of A. were to ſay, This 
thing is the property of A.” in which caſe his teſtimony is valid: 
but if he ſhould ſtate that he gives evidence beraigſe he has ſeen the 
„thing in the poſſeſſion of A. the. Kizee could mot accept his teſti- 
mony.—So alſo, if a perſon ſee another ſitting in the court of juſtice, 
deciding ina ſuit between plaintiff and defendant, it is lawful for him to 

give evidence that © that perſon was a Kizee:''-—or, if a perſon ſee n 
man and woman dwelling.in the ſame houſe, and conducting them- 
ſelves towards one anbther in the manner of huſband and wife, he may 
lawfully give evidence of their being huſband and wife; in the ſame 

manner as it is lawful for a perſon who ſees a melon in the hand of 
another to give evidence that it is the property of that perſon. 


I. 
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Ir a perſon ſay that he was preſent at the burial of another, or that Evidence to. 
he had read the funeral ſervice over him, this amounts to the ſame as . 
an actual ſight of the death, inſomuch that if he ſhould explain to the dane to. 


Kizee the principle on which he gives his en it will Gl be his death. 
valid. Wor 


WHAT is above advanced, that ** it is not lawful for a perſon to 

give evidence to ſuch things as he has not actually ſeen, excepting 
in the caſes of birth, death, marriage, cohabitation, and the juriſ- 
<< diftion of a Kdzee,”* is taken from Kadvoree; and from theſe par- 
ticular exceptions it may be inferred that hearſay evidence is unlaw- 
ful in every other inſtance, ſuch as Willa, charitable appropriations, 
and ſo forth.—It is indeed related, as the laſt opinion of Aboo Yooſaf, 
that evidence from hearſay is lawful in a caſe of Willa; becauſe Milla 
is equivalent to relation by conſanguinity, as the prophet has ſaid 
„ WILLA if à connection like conſdnguinity. —Ilt is alſo related, as 
the opinion of Mohammed, that hearſay evidence is lawful in a caſe of 
appropriation; for as appropriation continues to operate for a long pe- 
riod of time, the laws with reſpect to it would be rendered null if 
hearſay evidence were not admitted to prove it Our doctors, how- 
ever, argue that Willa is founded upon a relinquiſhment of right of 
property; and as, in bearing evidence to that, actual fight is required, 
it follows that it is in the ſame manner required with reſpect to a mat- 
ter derived therefrom, namely, Willa. With reſpect to charitable ap- 
propriations, on the contrary, hearſay evidence muſt be admitted ſo 
far as regards the appropriation itſelf, (ſuch as where the witneſs ſays, 
I atteſt this to be a wa#f*:) but it is not admitted with reſpect to 
any conditional reſtrictions impoſed by the appropriator ; for al- 
though the appropriation itſelf be notorious, yet the conditions of it 
are not fo. 


Ir a perſon ſee any article, (excepting an adult male or female A right of 
ſlave,) in the hands of another, he may in ſuch caſe lawfully atteſt B 
its 


680 


from ſeeing 
an article in 


the 4,4 nol 
of another : 
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its being the property of that other, becauſe poſſeſſion argues pro- 
perty, ſince in all cauſes of property, ſuch as purchaſe, ſale, or the 
like, poſſeſſion is the argument of its exiſtence. —For inſtance; if a 


_ perſon ſell any thing, his poſſeſſion is an argument of the legality of 


the ſale; and in the ſame manner, alſo, the right of property is eſta- 
bliſhed in a purchaſe from the poſſeſſion of the ſeller, and the right of 
property in an heir, from the poſſeſſion of him from whom he in- 
herits, —Hence, in giving evidence of a thing being the property of 
another, it is ſufficient to have ſeen it in his poſſeſſion.— It is recorded 
from Aboo Tooſaf, that beſides the fght of the poſſeſſion, it is requiſite 
that the witneſs verily believe the article to be the property of the 
poſſeſſor, inſomuch that if he do not really think ſo he cannot law- 
fully atteſt on the poſſeſſor's behalf.— Several of our doctors alſo re- 
mark that this explanation applies to the opinion of Mohammed, above 
related, reſpecting the legality of atteſting marriage, birth, and coha- 
bitation on hearſay ;—that is, that it is lawful for a perſon to atteſt 
any of theſe incidents upon hearſay, provided he believe it in his own 
mind, but not otherwiſe.—Shafei has ſaid that poſſeſſion, together 
with tranſaction “, argues property; (and many of the Haneefite doc- 
tors are alſo of this opinion ;) becauſe poſſeſſion being of two kinds, 


namely, either in virtue of truſt or of right of property, does not ar- 


gue right of property unleſs when united with the performance of 
acts. Our doctors, on the other hand, argue that tranſaction is alſo 
of two kinds; one, in virtue of delegation, and the other in virtue of 
original authority ;—and hence the junction of tranſaction to poſſeſſion 
leaves ſtill a doubt in regard to the property.—In ſhort, if a probable 

argument be adopted, poſſeſſion is then ſufficient ; but if a certain one 
be required, poſſeſſion, even when joined to tranſaction, could not be 
ſufficient.— It is to be obſerved that the caſe here treated of admits of 
four ſtatements. I. Where a perſon ſees both the proprietor and the 


Arab. Teſerrif; meaning (in this place) any act of maſtery performed with reſpect 


to the property in queſtion, ſuch as letting it out to hire, for inſtance. 


v property, 
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property, and is acquainted with both, — that is, with the countenance 
and the family of the proprietor, and with the boundaries-of the pro 


perty, Which he ſees him poſſeſs without ſtrife; and afterwards, ſees 


the ſame thing in the poſſeſſion of another; and the firſt proprietor! ap- 
pears to claim it; —in which caſe. it is lawful for him to give evidence 
of its being the property of the firſt perſon, becauſe of his hayingiſeen it 
in his poſſeſſion. II. Where he ſees; the property, and its limits, but 
not the proprietor ;—and here alſo it is lawful for him to give evidence 
of the property, (upon a favourable conſtruction of the LA.) becauſe 
the proprietor is known, ſo far as regards his Family,\from hearſay, 
III. Where he neither ſees: the proprietor nor the property z and, 
IV. Where he ſees the proprietor but not the property; in both of 
which caſes it is unlawful to give evidence with ones, ane e 


of property. _, | 


Ir a ourſon ſee a ſlave, male or female, in the poſſeſſion of dat 
and know the faid perſon to be a ſlave, he may lawfully give evidence 
to ſuch ſlave being the property of that other; for a ſlave not being 
his own maſter, and of conſequence not entitled to go where he 
pleaſes, is apparently the property of that perſon in whoſe hands he 
remains. So alſo, if he ſhould' not know the perſon ſeen in the poſ- 
ſeſſion of another to be a ſlave; and being an infant, it ſhould be inca- 


pable of explaining its 'own condition, he may in that caſe lawfully 


give evidence of its being the property of the poſſeſſor; for an infant 
is not its own maſter.—But if the perſon: ſeen be arrived at the age of 
maturity, that is to ſay, be capable of explaining his condition, - and 
he ſhould not know whether he is a ſlave or not, then it is not lawful 
to give evidente of his being the property of the poſſeſſor, ſimply on 
the ſight of the poſſeſſion.— This is the reaſon of the exception, in the 
preceding caſe; of a ſlave arrived at the age of maturity; and the 
ground of it is that perſons arrived at the age of maturity are in a 
manner in their own poſſeſſion; and therefore the poſſeſſion of another, 
which indicates the right of property of that other, is not to be diſ- 
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and the right 


of property 


in a /lave 
may alſo be 


atteſted on 
the ſame 


ground, 


The evidence 
ofa blind man 
is inadmiſſi- 
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covered from the ſimple ſight.—It is related as an opinion of Hancefa, 
that even in this caſe evidence to the right of property may lawfully 
be given : but what has been before related is the moſt bee 


doctrine. 


e 


- 


Of the Acceptance and R ejeftion of E vidence. 


Tux evidence of a blind man is not admiſſible.— Zier maintains 
that the evidence of a blind man is admiſſible with reſpect to matters 
in which hearſay prevails; (and there is alſo one report of the doctrine 
of Haneefa to the ſame effect; ) becauſe in ſuch matters hearing only 
is required, and in the hearing of a blind man there is no defet.— 
Aboo Yooſaf and Shafei have ſaid that the evidence of a blind man in 
theſe matters is lawful, provided he was poſſeſſed of fight at the time 
of their occurrence; for by means of that he acquires a certain know- 
ledge, which he 1s afterwards, notwithftanding his want of fight, ca- 
pable of communicating, as that depends entirely on the tongue, 
vhich in a blind man is not defective; and it is in his power to ſhew 
his knowledge of the perſon with regard to whom he gives the evi- 
dence, by a deſcription of his birth and family.—Our doctors, on the 
other hand, argue that in the delivery of evidence there is a neceſſity 
to diſtinguiſh between the perſons for and againſt whom it 1s given; ; 
and a blind man is incapable of doing this otherwiſe than by the voice; 
and this is attended with a doubt; which may be avoided, by the 
party producing a witneſs poſſeſſed of fight. With reſpect to the aſ- 
ſertion of . Shafe# and Aboo Yooſaf, that ** it is in his power to ſhew 
his knowledge of the perſon with regard to whom he gives the 
5 evidence 
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* evidence by a deſcription of his birth and family,“ it may be re- 
plied that this mode has been inftituted for a definition of the ab/ent, 
not of the preſent.—In ſhort, in the ſame manner as the evidence of a 
blind man is inadmiſſible in caſes relative to retaliation or puniſh- 
n ſo alſo is it inadmiſſible in all other caſes whatever. 


Ir a perſon, W given aſia ſhould afterwards bibome! blind 
previous to the paſſing of the decree, in that cafe (according to Hanee/e 
and Mohammed,) it is not lawful for the Kd4zet to paſs a decree there - 
upon; for the exiſtence of the competency of the witneſſes at the time 
of paſſing the decree is a neceſſary condition, as the validity of the evi- 
dence, at that time, conſtitutes the proof; and in the caſe here ſup- 
poſed the evidence has at that period become null. This caſe is there- 
fore the ſame as if a witneſs, after having given evidence, ſhould 
either become inſane, dumb, or unjuſt, in any of which caſes the 
Kizee could not paſs a decree upon the evidence ſo given. lt is other- 
wiſe where the witnefles, having given their evidence, either diſappear 
dr die; for in that caſe the Kizee may lawfully paſs a decree upon it; 
becauſe the competency of evidence is not annulled, but rather con- 
- cluded, and rendered GS by death; and abſence does not phe. 


this competency. 


Tur teſtimony of any perſon who is property, —that is to fay, a 
ſlave, male or female,—is not admiſſible; becauſe teftimony is of an 
authoritative nature; and as a flave has no authority over his own 
perſon, it follows that he can have no authority over others, a 


fortiori. 


Tux teſtimony of a perſon that has been viuniſhed f for ſlander is 
inadmiſſible, even though he ſhould afterwards have repented; becauſe 
Gop has faid, in the Koran,—** Bur As To THo8E WHO ACCUSE 


4e MARRIED PERSONS OF WHOREDOM, ARD PRODUCE Nor FOUR 
«6 WITNESSES OF THE FACT, SCOURGE THEM WITH FOURSCORE 
48 2 


ye STRIPES, 


and if a per- 
ſon give evi- 
dence, and 
become blind, 
a decree can- 
not ĩſſue * 
it. 
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«© STRIPES, AND RECEIVE NOT THEIR TESTIMONY' FOR EVER 3 
„ FOR SUCH ARE INFAMOUS PREVARICATORS,—EXCEPTING THOSE 


' 46 wHo SHALL AFTERWARDS REPENT.”'— The rejection of his evi- 
| dence, moreover, is included as a part of the puniſhment preſcribed 


but an infidel 
flanderex re- 
covers his 
com _—_ 
as a witneſs 
upon embrac- 


ing the faith. 


for the crime, as this tends to prevent the commiſſion of it in future; 
and as the rejection of his evidence is a part of the puniſhment, this 
effect muſt evidently remain after his repentance, on the ſame princi- 
ple as the puniſhment itſelf is not remitted although he repent. It is 
otherwiſe with reſpect to a perſon puniſhed for any other crime; for 
the evidence of ſuch a perſon is admiſſible after repentance, fince the 
rejection of it, in regard to Him, proceeded from the ſtigma attached to 
his offence, which is done away by repentance.—According to Shafei 
the evidence of a perſon puniſhed for ſlander is admiſſible, provided he 
have afterwards repented, becauſe God, in enjoining the rejection of 
the evidence of ſuch, has particularly excepted penitents.— Our doctors, 
on the other hand, argue that the exception in the divine ordinance 
relates to that part of it which declares ſlanderers to be infamous pre- 
varicatars, and not to that part which declares them to be incompe- 
tent as witneſſes. Penitence, therefore, removes the ſtigma from the 


character of ſuch a perſon, but does not reſtore his competency to give 
evidence. 


-4 


Ir an infidel, who had ſuffered puniſhment for ſlander, ſhould af- 
terwards become a Muſſulman, his evidence is then admiſſible; for al- 
though, on account. of the ſaid puniſhment, ,he had loſt the degree in 
which he was before qualified to give evidence, (that is, in all matters 
that related to his own ſect,) yet by his converſion to the Muſſulman 
faith he acquires a new competency in regard to evidence, (namely, 


competency to give evidence relative to Muſſulmans,) which he did 


not poſſeſs before, and which is not affected by any matter that hap- 


pened prior to the circumſtance which gave birth to it.—lt is other- 
wiſe with reſpect to a ſlave, who, having ſuffered puniſhment for 
ſlander, afterwards becomes free; for his teſtimony is not admiſſible 


after 
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after emancipation; becauſe in his former condition of ſlavery he did 
not poſſeſs, in any degree, ability to give evidence, and conſequently 
the puniſhment was incomplete, ſince it was impoſſible to ſubject him 
to any greater degree of diſcredit than what was before impoſed on 
him: the credit, therefore, which he would otherwiſe have acquired 
afterwards in virtue of his emancipation, is taken from him in order 
to e the preſcribed puniſhment. | | 


 TxsT1MoNY in favour of a ſon or grandſon, or in favour of a fa- 
ther or grandfather, is not admiſſible ; becauſe the prophet has ſo or- 
dained —heſides, as there is a kind of communion of benefits between 
theſe degrees of kindred, it follows that their teſtimony in matters 


relative to each other is in ſome degree a temen! in favour of them- 
ſelves, and is therefore liable to ſuſpicion. = 


Tur prophet has ſaid, Me are not to credit the evidence of a 

«© wife concerning her huſband, or of a huſband concerning his wife* ; 
*« or of a ſlave concerning his maſter; or of a maſter concerning bi 
„ flave; or, laſtly, of 'a hirer concerning his is Pirebag. — The author 
of 


* This doctrine of the inadmiſſibility of the evidence of huſband and wife in favour of 
each other prevails only amongſt the Soonis, [the followers of Omar, ] and has given riſe to 
much contention with the Shiyas, | the followers of Ale], who maintain the oppoſite doc- 


trine. The origin of their diſagreement on this occaſion is thus related. —The prophet | 


in the courſe of his wars having been preſented with the village of Fattook by ſome Chriſ- 
tians, who faw the impoſſibility of reſiſting his power, determined to have divided it 
amongſt his companions, as was his uſual practice in regard to the ſpoils taken in war. 
He was afterwards, however, induced to give it to his daughter Fatima, in conſequence 
of a revelation he received from heaven, enjoining him not to give out of his own 
family what had been freely conferred upon him. — After his death it was ſeized upon by 
bis ſucceſſor Aboo Beker ; and when Fatima claimed it in conſequence of the gift of her 
father, and produced her huſband Ale, and her two fons, as witneſſes, her claim was re- 
jected by Aboo Beker, on the grounds of the teſtimony of relations in that degree having 
been declared inadmiſſible by the prophet. This tradition, thus quoted by Aboo Beker, has 
ever ſince amongſt the Soonis occaſioned the inadmiſſibility of the evidence of huſband and 
wife 


Evidence is 
not admitted 
in favour of 
relations 
within the 
degree of pa- 
ternity 5 
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of this work obſerves that by the term hirer {djcer] as uſed: in this 


| place, is to be underſtood (according to the explanation of the lawyers) 


a ſelect ſcholar who conſiders an injury to his teacher as an injury to 
himſelf.—Others have ſaid that it is underſtood to mean a perſon who 
lets out any thing by leaſe for a month or a year; for as, at the time 
of giving evidence, he is entitled to the rent, in return for the uſufruct 
enjoyed by the other, a ſuſpicion ariſes of his having conſtituted this 
perſon his tenant merely with a view to procure his evidence.—With 
reſpe& to the evidence of a huſband and wife concerning each other, 

Shafei maintains that it is admiſſible; becauſe the property of each is 18 
diſtinct and ſeparate; and alſo becauſe diſtinct ſeizins are made, | by 
cach, of their reſpective property; whence it is that retaliation is ex- 
ecuted upon either for the murther of the other, — and alſo, that either 
may be impriſoned for a debt due to the other. Beſides, the benefit 
which they mutually derive from each other's property is of no account, 
becauſe the exiſtence of ſuch benefit is of an izw/ved nature *; in 


the ſame. manner as the evidence of a creditor in favour of his indi- 


gent debtor is admiſſible, notwithſtanding he deriye a benefit from 
it, as this benefit is of an involved nature.—The arguments of our 
doors upon this point are twofold. FirsT, the traditionary precept 
of the prophet above quoted. SECONDLY, the benefit which, from 
cuſtom, the huſband and wife derive from the property of each other, 


which occaſions their teſtimony in favour of each other to be, in a 


manner, teſtimony in favour of themſelves, and conſequently liable to 


ſuſpicion.—It i is otherwiſe with reſpect to the teſtimony of a creditor 


in favour of his indigent debtor, becauſe he: has no power over the 


wife 288 of each other. The Shiyas, however, who follow a contrary doctrine) 
maintain that this pretended precept of the prophet was purpoſely forged by the ha i to 
defraud Fa ima of her right; and in ſupport of this opinion they argue that if ſuch a pre- 


cept had exiſted, it could not have been unknown to Allee; and that if he had known 


of it, he never would in ſuch caſe have appeared as a witneſs in favour of his wife, 
* That is to ſay, is interwoven with, and ATI eee from, the nn cireum- 


ſtances of their relative ſituation. 


property 
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property of the debtor, whereas a huſband and way have ſuch power 


from uſage and cuſtorn. 

Tux teſtimony of a maſter in favour of his ſlave is not admiſſible ; 
becauſe of the tradition above quoted; and alfo becauſe, if the flave 
be not indebted to any perſon, ſuch teſtimony is in every reſpect in 
favour of himſelf;—or if, on the other hand, he be indebted, ſtill the 
teſtimony of the maſter is in ſome reſpect in favour of himſelf, as 
the matter remains in ſuſpence; for if the maſter ſhould chooſe 
to pay the debts, the teſtimony would be completely relative to him- 
ſelf, whereas it would not be ſo in any degree in caſe he ſhould per- 
mit the ſlave to be ſold in liquidation of the debt ;—and as it is not 


known which mode he may follow, the teſtimony is therefore conſi- 


dered to be in ſome reſpect relative to himfelf, —It is to be obſerved 
that the evidence of a maſter in favour of his Mokdr1b 1 is not admiſſible, 


for the reaſon here ſtated. 


Tus teſtimony of one partner in favour of another, in a matter 
relative to their joint property, is not admiſſible; becauſe it is in ſore 
degree in favour of himſelf. —The teſtimony, however, of partners, in 
favour of each other, in matters not relating to their joint property, 
is admiſſible, becauſe in it there is no room for ſuſpicion. 

TxsrIMoxx in favour of a brother or an uncle is admiſſible, 
becauſe the property and the immunities of theſe claſſes of rela- 
tions are ſeparate, and each has no power over that of the other. 


Tux teſtimony of women that lament or ſing is not admiſſible, 
becauſe they are guilty of forbidden actions, inaſmuch as the. prophet 
has prohibited theſe two ſpecies of noiſe.—(lt is to be obſerved that 
this caſe alludes to a woman who laments for the adverſity of others, 


not for her own, and who hires herſelf out for that purpoſe.) 
THE 
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orof common Tus teſtimony of a perſon who is continually intoxicated is inad- 


drunkards ; 


oroffalconers, miſſible, becauſe of his commiſſion of a prohibited act. In the fame. 

128 manner, alſo, the teſtimony of a perſon who amuſes himſelf with 
birds, ſuch as pigeons or hawks, is inadmiſſible ; becauſe ſuch amuſe- 
ment engenders forgetfulneſs; and alſo becauſe, in the practice of it, 
he ſees the nudities of ſtrange women, he having occaſion to fit on 
the top of his houſe to fly theſe birds.—In ſome copies, inſtead of the 
amuſement of Teyoor or birds, that of Tamboor *, or muſical inſtru- 
ments, 1s written, which alludes to public ſingers; and the teſtimony 
of a public ſinger is not admiſſible, becauſe he is the occaſion of aſſem- 
bling a number of. people to commit a prohibited action F. 


or of atroci- Tux teſtimony of a perſon who has committed a great crime, 
ous criminals; , , j 
ſuch as induces puniſhment, is. not admiſſible, becauſe in conſequence 
of ſuch crime he is unjuſt. | 


2 4 immo- Tux teſtimony of a perſon who goes naked into the public bath 
. inadmiſſible, becauſe of his committing a prohibited action, in the 
expoſure of his nakedneſs. | 


or of uſurers, THs teſtimony of a perſon who receives uſury is inadmiſſible; 
or gamers; and fo, alſo, of one who plays for a ſtake at dice, or cheſs, - becauſe 
gaming in that manner is ranked in the number of great crimes ;—and 
in the ſame manner, alſo, the evidence of a perſon who omits his 
prayers, from an attention to theſe games, is not admiſſible.— It is to 

be obſerved, however, that ſimple playing at cheſs without a ſtake is 


* In the Arabic and Perſian, the words Teyoor and Tamboer are written exactly ſimilar; 
and as they can only be diſtinguiſhed from each other by the proper poſition of the 


| diacritical points, they are therefore very liable to be confounded by the frequent omiſſion 
of theſe points, „ 


+ Namely, li/tening to muſic. 
6 | not 
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not deſtructive of credit, fince ſuch play does not induce a want of 
integrity, becauſe all our Imdms are not agreed in its illegality, Malił 
and Shafei having declared it to be lawful.— It is recorded in the 
Mabſoot, that the evidence of an ufurer is inadmiſſible only in caſe 
of his being ſo in a notorious degree ; becauſe mankind often make 
invalid contracts; and theſe are, in ſome degree, uſurious. 


Tux evidence of a perſon guilty of baſe and low . ſuch or of perſons 
as making water or eating his victuals on the high road, is not — Sint 
admiſſible; becauſe where a man is not reſtrained, by a ſenſe of 
ſhame, from ſuch actions as theſe, he expoſes himſelf to a ſuſpicion 
that he will not refrain from falſehood. 


Tux evidence of a perſon who openly inveighs againſt the com- or of . 
panions of the prophet and their diſciples is not admiſſible, becauſe — 
of his apparent want of integrity. — It is otherwiſe, however, where their ſenti- 
a perſon conceals his ſentiments in regard to them, becauſe in ſuch 9 


caſe the want of integrity is not N 


Tux evidence of the ſect of Hiwa® (that is, ſuch as are not Sponis) The evidence 
is admiſſible; excepting, however, the tribe of Khetabza, whoſe evi- J 
dence is inadmiſſible, for reaſons that will be hereafter explained. otherheretics, 


Shafei maintains that the evidence of no tribe whatever of the ſect of bar ae tie 
Hawa is admiſſible, becauſe the heterodox tenets they profeſs argue of 0 
the higheſt degree of depravity,—Our doctors, on the other hand, | 
argue that although their tenets be in reality wrong, yet their ad- 


herence to them implies probity, fince they have been led to embrace 


* Anglice, the air; a deriſive appellation given by the Soonis to the Shiyas. = Flaws, 
alſo, is uſed to expreſs the ſenſual paſſions, whence the term Abil Hawa ſignifies Senſual its, 


Or epicureans. 
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them from an opinion of their being right; and there is, moreover, 


reaſon to think that they will abſtain from falſehood, becauſe it is 


prohibited in every religion. Hence the caſe is the ſame as if a perſon 


ſhould eat of an animal which had not been ſlain according to the 
preſcribed form of Zabbah, becauſe of its being lawful amongſt his ſe&. 
It is otherwiſe where the baſeneſs proceeds from the ad7ons, not from 
the belief. With reſpect to the ſect of Nhetabia, it is to be obſerved 
that they are in a high degree heretics; and amongſt them it is lawful 
to bear poſitive teſtimony to a circumſtance on the grounds of another 
having ſworn it to them. Some have ſaid that it is an incumbent duty 
upon that ſect to give evidence in favour of each other, whence 
their teſtimony 1s not free from ſuſpi picion. 


Tux teſtimony of Zimmees with reſpect to each other is admiſ- 
ſible, notwithſtanding they be of different religions, Malik and 
Shafet have ſaid that their evidence is abſolutely inadmiſſible, becauſe, 
as infidels are unjuſt *, it is requiſite to be flow in believing any thing 
they may advance, Gop having faid (in the Koran) ** Wren AN 
*© UNJUST PERSON TELLS YOU ANY THING, BE SLOW IN BELIEVING 
* HIM;”— whence it is that the evidence of an infidel is not admitted 
concerning a Muſſulman ; and conſequently, that an infidel ſtands (in 
this particular) in the ſame predicament with an apoſtate.— The ar- 
guments of our doctors upon this point are twofold, —F1RsT, it is re- 
lated of the prophet, that he permitted and held lawful the teſtimony 
of ſome Chriſtians concerning others of their ſe&t.—SECONDLY, an 


infidel having power over himſelf, and his minor children, is on that 


account qualified to be a witneſs with regard to his own ſect; and the 
depravity which Proceeds from his faith 1 is not deſtruQtive of this qua- 
lification, becauſe he is ſuppoſed to abſtain from every thing prohi- 
bited in his own religion, and falſehood is prohibited in every religion. 
It is otherwiſe with reſpect to an apoſtate, as he poſſeſſes no power, 


Arab. F4/ik; meaning, in this place, degenerate or depravid. ; 
either 
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either over his own perſon, or over that of another; and it is alſo 
otherwiſe with reſpe& to a Zimmee in relation to a Muſſulman, becauſe 
a Zimmee has no power over the perſon of a Muſſulman.—Beſides, a a 
Zimmee may be ſuſpected of inventing falſehoods againſt a Muſſulman, 
from the hatred he bears to him on account of the luperiority of the 
Muſſulmans over him. 

OBJEcTION.—In the ame t manner as ies ſubſits an ky 
between Muſſulmans and Zimmees, ſo alſo is there an enmity between 
the followers of other religions, ſuch as the Jews, the Chriſtians, and 
the Magians: it would follow, therefore, that amongſt theſe the 
teſtimony of thoſe of one vt cannot be admitted with relation 


miſlible. | 
r the religions of theſe be different, we nave of en 

them being under ſubjection to another, ſo as to en gender reciprocal 9 

hatred, there is no cauſe to ſuſpect that w_ will invent fallelionds 

againſt each other. 


Tux teſtimony of an infidel Moofdmin with relation to a Zimmee is a Ife. 
not admiſſible, becauſe he has no power over the perſon of a Zimmee, cannot teftify 


concerning a 


as the latter is a fixed reſident in the Muſſulman territory. The evi - Zimmer; 


dence of a Zimmee, however, is admiſſible with reſpect to an infidel — 2 


Mooftimin, in the ſame manner as the evidence of Muſſulmans with re- concerning a 
Moofiamen ; 
lation to them i8 valid. 


Tux teſtimony of one Mooſidmin is admiſſible with reſpe& to an- and Moe. 
other Mocſfdmin, provided he be of the ſame country. If, however, 86 — * 
they be of different countries (ſuch as a native of Ruſſia and of Turkey) ing each 
their teſtimonies with reſpect to each other are not admiſſible; becauſe a = os 
this difference precludes the operation of their power over each other; . 


whence it is that they cannot inherit of each other. | Gy 
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Theteſtimony 


1s admiſhble, . 
, of any one 


whoſe virtues 
preponderate; 


and of ſach 


as remain un- 
circumciſed 


from any juſ- 


tifiable cauſe; 


or of an u- 
wich 3 
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Tux teſtimony of him whoſe virtues exceed his vices, and who 

is not guilty of great crimes, is admiſſible, notwithſtanding he may 
occaſionally be guilty of venial crimes. What is here advanced is an 
explanation of the degree of integrity to which regard is paid in bear- 
ing evidence: and this explanation is approved; for innocence with 
reſpect to great crimes, and a preponderance of virtue over vice, muſt 
neceſſarily be deemed ſufficient, on this principle, that if any occa- 
ſional, commiſſion of ſmaller crimes were deſtructive of teſtimony, the 


door of evidence would be ſhut, whilſt the preſervation of the rights 
of mankind LTH — i ſhould be _ en 2 


Tur cell bhy b of on B (1 is, of one who has omitted cir- 
cumciſion on account of old age, or for ſome other ſufficient reaſon) 
is admiſſible, becauſe the omiffion of this ceremony is not deſtructive 
of juſtice; —excepting where it ariſes from a contempt of religion, or 
of the authority of the oral law by which it is enjoined, for1 in _ Ty | 
integrity no longer remains. 


Tux teſtimony of an eunuch is admiſſible, becauſe Omar ward, | 
the teſtimony of A/&ia, who was an eunuch ; and alfo, becaufe he has 
been deprived of one of his members by violence, and therefore ſtands 
in the ſame predicatheti with one e who has been. mutilated. | | 


Tus teſtimony of a baſtard i is valid, becauſe he is innocent with 
| relpe to the immorality of his parents. Imam Malik maintains that 
the teſtimony of a baſtard is not to be admitted with reſpect to whore- 
dom, as it may naturally be ſuppoſed he wiſhes as many others as poſ- 
ſible reduced to the ſame level with himſelf, and his teſtimony in a 
matter of this kind is therefore liable to ſuſpicion. Our doctors, how- 


ever, argue that the preſent queſtion relates merely to the point of in- 


tegrity; and if a baſtard be a juſt man, there is no reaſon to ſuſpect 
him of ſuch a wiſh. 


T1 Tur 


EVIDENCE: 
Tur teſtimony of a hermaphrodite is admiſſible, becauſe ſuch 


a * is either a man or a r and . evidence of both is ad- 
GI; MW | D B HEL 1) 
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4 


Tur akne of a governor on the park u. of the ſultan is att. 
fible, according to a majority of the Haneeſtte doctors, provided he do 
not enforce oppreſſion; but if he act oppreſſively his teſtimony is not 
admiſſible. Some have ſaid that ir the latter caſe alſo his teſtimony is 
admiſſible, provided he be himſelf a man of generoſity and character, 
and be not guilty of boaſting and vain talk; becauſe it is in ſuch caſe 
natural to ſuppoſe'that' a regard for his reputation will prevent his aſ- 
ſerting a fal ſehood; and the dignity of his character * Aber any one 


from offering him a bribe. 


Warr two > brothers atteſt that their father had appointed a par- 
enen perſon to be his executor, if that perſon alſo claim the ſame, 
their teſtimony is valid, upon a favourable conſtruction, but not if 
he deny the appointment. —Analogy would fuggeſt that their teſti- 
mony is not valid in either caſe ;—(and a caſe where two legatees atteſt 
that the teſtator had appointed a particular perſon his executor, —or 
where two debtors or creditors of the deceaſed aſſert the ſame,—or 
where two executors atteſt the junction of a third perſon with them 

in the executorſnip.—is ſubje& to the ſame analogy;) - becauſe their 
evidence is in ſome degree advantageous to the witneſſes themſelves, 
in as much as the advantage to be derived from it reſults to them alſo. 
The reaſon for a more favourable conſtruction in this particular is that 
as it is the duty of the KUdzee to appoint an executor where it is re- 
quired, and where the death of the perſon is notorious, the evidence 
in queſtion is admiſfible, inaſmuch as it exempts the K4zee from 
this trouble, and not becauſe it eftabliſhes the proof of any thing.—lt 


is therefore a ſubſtitute for the caſt of a die, which faves the trouble 


of election. 


OBJECTION. 
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or of a vicerey. 


Two brothers 
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pointment of 
an executor 
muſt be cre- . 
dited, if the 
executor ve= 
rify their teſ- 
timony ; 

and the ſame 
of the atteſta- 
tion of two 
Py. two 
debtors orcre- 
ditors or two 
executors, to 
the ſame ef- 
fect. 


| 
' 
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O jx CN. Where there are two executors, there is no occa- 
ſion for the Kizee's appointment of a third, and therefore the appoint- 


ment of a third, upon ſuch a ground, is unwarrantable. 


Reery.—The two executors having acknowledged that the de- 
ceaſed had joined a third perſon with them, the Kdzee is therefore 
required to confirm him, | ſince, in conſequence of ſuch acknowledge- 
ment they cannot act without him. | 
—[t is to be obſerved that where the debtors of the deceaſed atteſt the 


executorſhip of a particular perſon, their evidence is admiſſible, whe- 


Atteſtation to 


a perſon's ap- 
pointment of 
an agent is not 
ene. 


ther the death of the other be notorious or not, becauſe ſuch evidence 
is an acknowledgment affecting themſelves; and the death of the cre- 
ditor is therefore eſtabliſhed with reſpect to them, becauſe of their ac- 


knowledgment. 


Is two brothers bear teſtimony that their abſent father had ap- 
pointed Zeyd an agent for the receipt of debts due to him at Koofa, 
their evidence-is inadmiſſible, whether Zeyd claim the faid agency or 


not; — for the K4zee has no power of himſelf to appoint an agent in 
behalf of an abſentee; and the evidence is not in this inſtance ſufficient 


to warrant it, ſince it is Balle to ſuſpicion. 


Adefendant's 
impeachment 
of the inte- 
grity of wit- 
neſſes is not 
credited, un- 
leſs he ſtate 
their com- 
miſſion of 
ſome ſpecific 
crime, 


Ir a defendant reproach a witneſs with a thing which would im- 
peach his legal integrity, but which does not involve any of the rights 
of the ſpiritual or temporal Law, and produce evidence in ſupport of 
his aſſertion, the K4zee muſt not hear them, nor paſs a decree of the 
injuſtice of the witneſſes; becauſe this injuſtice is a thing of a nature 
which comes not within the juriſdiction of the Kdzee, inaſmuch as it 
is not permanent, being removeable by repentance.—Beſides, the 
evidence adduced in this caſe tends to lay open faults *:—now the 
concealment of faults is ee and the manifeſtation of them 


© By faults is here underſtood venial treſpaſſe es, ſuch as might deſtroy the legal phy 
of a witneſs, but which do not amount to crimes. 


prohibited: 
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prohibited: as, therefore, a witneſs, in giving evidence to this effect, 
is himſelf guilty of irregularity, his teſtimony cannot be heard; for 
the manifeſtation of faults is admitted only where it tends to maintain 
the rights of others; and that is only in ſuch caſes as fall within the 
juriſdiction of the K4zee;—but the caſe in queſtion. is not of that na- 
ture; and therefore the evidence cannot be admitted.—If, however, 
witneſſes were to give evidence that the plaintiff had himſelf acknow- 
ledged the irregularity of the witneſs, the evidence would in that caſe 


be valid; becauſe acknowledgment is. a thin 8 which falls within the 
juriſdiction of the Kdkec. | | 


Ir a defendant: bring: witneſſes to prove that the plaintiff had hired 
his witneſſes for ten dirms (for inſtance,) ſuch evidence muſt not be 
admitted; becauſe, although it tend to prove ſomething more than a 
mere irregularity, yet the defendant not being a regular adverſary of 
the plaintiff in regard to this matter, has no right to eſtabliſh it by evi- 
dence, ſince, with reſpect to this point, he is as it were a:ſtranger,— 
If, however, the defendant be a regular adverſary, —(as if, for in- 


ſtance, he ſhould. aſſert that the plaintiff had hired his witneſſes to f 


give evidence for ten dirms from property which: he [the defendant} 
had put in his hands, )—in that caſe the evidence he produces in ſup- 
port of his allegation muſt be admitted; becauſe the defendant is in 


or adduce 
evidence to 
the plaintiff's 
acknowledg- 
ment of their 


irregularity. 


He is not al- 
lowed to ad- 
duceevidence 
to their being 
hired by the 
plaintiff, 


unleſs his own 


roperty be 
involved. 


this inſtance a regular adverſary of the plaintiff in a matter of pro- 


perty; and the proof in regard to the property neceſſarily involves the 


proof of the reproach.— In the ſame manner alſo, the evidence ad- 
duced by the defendant is admitted where he afterts that“ he had 
6 compounded with the witneſſes for a certain ſum of money that 


they ſhould withhold their teſtimony in ſupport of ſuch unfounded 


&« claim, and that, having accordingly paid the ſtipulated ſum, they 
had nevertheleſs given their evidence, and he therefore prefers a 
claim for the ſum paid to them; for here the proof with reſpect 
to the claim would alſo eſtabliſh the proof of the reproach. Lawyers 
have obſerved that as the teſtimony of witneſſes is admitted with re- 


ſpect 


A witneſs's 
immediate 
acknowledg- 
ment of miſ- 
ſtatement or 


from appre- 
henſion, does 
not — 
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ſpect to any thing that falls within the juriſdiction of the Kaze, it 
follows that if the defendant bring witneſſes to prove that the witneſs 
of the plaintiff is a /ave, or that he has been punithed for flander, or 
that he is a drunkard, or a ſlanderer, or a partner of the n — 


in all theſe caſes the evidence ſo adduced muſt be ran 


Ir a perſon g give evidence, and before moving from the place, or, 
the K2zee paſſing a decree upon it, declare that he had given a part 
&« of his evidence under the influence of apprehenſion,” ſtill, if he be 
a perſon of character *, the depoſed matter to which he adheres muſt 
be credited. — The tori apprehenſion, as here uſed, implies that a fault 
has been committed, either by withholding part of the evidence which 
it was incumbent to have mentioned, or by reciting, from forgetful- 
neſs, ſomething that was falſe.—The reaſon of admitting the evi- 
dence, in this cafe, is becauſe the apprehenſion probably aroſe from 
the awe excited by the aſſembly of the K4zee; which is excuſed pro- 
vided the perſon be juſt, and that he rectify his error in time.—lt is 
otherwiſe where a perſon ſeparates from the aſſembly of the Kizee, 
and afterwards returns and fays, © I have omitted part of my evidence 
„from apprehenſion ;** for in that caſe his evidence would not be ad- 
mitted; becauſe there is reaſon to ſuſpect a colluſion with the plaintiff, 
which requires that caution be uſed ; and alſo, becauſe although any 
addition or diminution, after the delivery of the evidence, be accepted, 
and either added to, or deducted from, the original evidence, pro- 
vided they be made in the fame meeting, till this is not allowed in 
caſe of their being made at a dif/erent meeting. The fame rule alſo 
holds with regard to the miſtakes of a witneſs in enplaining the 
boundaries of a houſe ;z—as if he ſhould ſay (for inſtante) the e, in- 
ſtead of the weſt; or in explaining genealogy, às if he ſhouldfay (for 
anftance) * Mohammed, lle fon of Ainap; ! of u fon "of 

* Arab. Adil: n a juff vo j 4 oppoſition Ora, [TAKIN 
+ Arab. Tatudbam. ; ny | 
% Arup. 
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„ ALEE.”'—It is to be obſerved that the expofition of the law, in 
this caſe, applies only to the addition, by the witneſs, of ſome cir- 
cumſtance which may be in its nature doubtful ; for if it ſhould be in 
no reſpect doubtful, then he may at any time afterwards, whether at 
the ſame meeting or not, lawfully add it to his evidence. Thus if a 
witneſs omit the uſe of the word Shahddtt, or the like, and afterwards 
declare this omiſſion, it is in that caſe admitted, whether it be at the 
ſame meeting or not, provided he be a juſt man.— It has been related, 


as an opinion of Haneefa and Aboo Yooſaf, that whatever addition or 


diminution a witneſs may make after the delivery of his evidence, 
ſhall in every caſe be admitted, although it be at a different meeting, — 
provided the witneſs be a juſt man. But the firſt doctrine is the moſt 
authentic, and decrees paſs accordin BY . 


CHAP. II. 


Of the Diſagreement of Witneſſes in their Teſtimony. 


Wanas the evidence adduced by a claimant is conformable to 
the claim, it is worthy of credit; but not where it is repugnant to 
it; becauſe, in matters concerning the rights of the individual, the 
priority of the claim is requiſite to the admiſſion of evidence; and this 
exiſts in the former inſtance, but not in the /atter, ſince in the former 
the object of evidence (namely, a verification of the claim) is an- 
ſwered,—whereas in the latter the evidence tends to a falſification 


Vor. II. 4.U l of 
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of it, and it is therefore the ſame as if no evidence at all were yes: 
duced *, 


Thewitneſſes Tux concurrence of the witneſſes, in words and meaning, is re- 
bea agree quiſite, according to Haneefa.—lf, therefore, one witneſs Err? tefti- 
* . mony to one thouſand d4rms being due, and the other to two thou- 
ſand, no credit is to be given to either. The two diſciples are of 
opinion that the evidence is to be credited to the amount of one thou- 
land dirms: ànd a fimilar diſagreement alſo ſubſiſts in a caſe where one 
witneſs atteſts one divorce, and the other #100 or three divorces. The 
arguments of the two diſciples are that the witneſſes agree in the 
ſmalleſt amount, (ſuch as in one thoufand dirms, or in one divorce;) 
and one of them, beſides his agreement in this amount, atteſts an ad- 
ditional quantity. — Their evidence, therefore, muſt be admitted in 
the degree in which they concur; and the teſtimony of one, ſo far as 
it relates to the eæceſt only, muſt be rejected. The reaſoning of Ha- 
negfa is that the witneſſes differ in words, and conſequently in meaning, 
ſince meaning is extracted from words. Thus wo thouſand (for 
inſtance) can never be conſtrued to mean one thouſand, as the terms 
are eſſentially different. —In the caſe in queſtion, therefore, the one 
thouſand, and the #wo thouſand, reſpectively, are atteſted by only one 
witneſs; and the caſe is conſequently the ſame as if their teſtimony had 


related to different articles, — as if one were to atteſt Arm, and the 
other denars, for inſtance. UN to 100 rien 


L 


The witneſſes Ir a perſon claim a debt of one thouſand five hundred dirms, and 


b .. 4 ode ined el dd EE TRY x Ne . 
dited to-the One of his witneſſes bear teſtimony to one thouſand, andithe other to 
ue, one thouſand five hundred} in har ele the temen mult be credited 


lane 40 yg" | J. 


| 7 
„To exemplify this caſe,—ſuppoſe a 2 were to 24.7, the right of LES. in a 
houſe, on the plea of his having purchaſed it; and his witneſs atteſt the right of property 
from its ing been given ta him in that Cafe the Vvidence ſo W de 
rejected. 3-3 14%: a5 Wh Thd 4 , ; — ; 


.. 
9 # 11 
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in the amount of one thouſand rm &; for the witneſſes concur in 
that amount, both in words and meaning, as one thouſand” is 
mentioned by both, and five hundred is an additional part of the ſpeech, 


which adds force to the former part, inſtead of deſtroying it. Ana- 
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amount in 
which they 
agree both in 
words and 
meaning. 


logous to this is one divorce and one divorce and an half; or one hun- 1 


dred dirms and one hundred and fifty dirms; that is to ſay, in both 


theſe caſes the evidence is admitted in the leaſt degree, namely, in 


the degree of one divorce, and to the amount of one hundred dirms.— 
It would be otherwiſe if one witneſs ſhould atteſt tem dirms, and 
the other fiftèeen; becauſe thiis is ſimilar to the atteſtation of one 
thouſand and Po” thouſand, 200" effect . which has been before 
Needed d nstc git 1) ; ooh 16G0iftbbs aft Las 
''{ 3&5 {0 L DUShy 1a 3 LLL_ nn G4 5318I2˙1¹1 21 11-9977 121 8 1 — 
in a caſe where one witneſs atteſts one thouſand dirnis, and the 
other one thouſand five hundred,” and the claimant expreſsly declares 
that only one thoufand int is due to Him, the teſtimony for one 
sdb five hundred is null, as being falſifed by the chimant . — 
The effect is alſo the ſatne Whete the claimant alleges one thouſand 
dirms, and one of the witneſſes atteſts one thouſand, and the other 
one thouſand five hundred; for here alſo the claimant falfifies the 
teſtimony of one of his witneſſes, inaſmuch as his claim is different 
from it. A conformity, therefore, between the claim and the evi- 


dence is indifpenfably neceflary : and hence, if the claimant ſhould 
ſay * my original claim was one busen five hundred dirms, but I 


66 received TI hundred, " or ROS | exempted _ 9 2 1 n five 
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The evidence 
of a witneſs 
who atteſts a 
larger ſum 
than the 
claim a- 
mounts to is 
null. 


The difference re this.and, 4 KI * turns rar, on che . in 


which th the teſtimony is delivered; for i in the caſe here conſidered the witneſs, in mention- 

* froe hundred, mentions ; the te term one thouſand,” which ſo far coiticides with 

the teſtimony of the other witneſſes ;—wheteas, in the former 3 the witneſes coin- 
5 


elde oniy In the term cbonſand, which is not. perfectly defuute. x (21 


11. . e claimant muſt RIO ities] as. d eee 
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6 hundred; in that cafe each of the above mentioned teſtimonies 
would be credited, becauſe of their conformity with the claim. 


Evidence to a Ir two perſons give evidence to a debt of one thouſand dirms, and 
I one of them afterwards declare that the debtor had paid five hundred 
2 dirms of it, ſtill the evidence of one tnouſand dirms being due muſt be 


of part of the credited, and that of the five hundred having been paid muſt be re- 
— * og jected.— The reaſon of this is, that Bath witneſſes agree in the debt of 
charged. one thouſand dirms, whereas one witneſs. only atteſts the payment of 
five hundred dirms; and as two witneſſes are requiſite to eſtabliſh 
proof, the teſtimony in the firſt inſtance is therefore admitted as proof; 
and the additional declaration (of one thouſand dirms having been 
paid) is rejeted.—lt is related as an opinion of Aboo Yooſaf that in 
this caſe the claimant is. entitled only to-five hundred dirms, becauſe 
the ſum of the teſtimony, of the witneſs who atteſts the payment of 
five hundred dirms is, that the debt in fact amounts only to fue 
hundred. The above explanation, however, is a full refutation of this 
opinion. It is to be obſerved that when the witneſs is informed of 
any partial diſcharge of the debt, (as in- the caſe, for inſtance, of five 
hundred out of the thauſand,) he muſt not bear teſtimony to the 
debt of one thouſand until the creditor make an acknowledgment of 
the receipt of five hundred; for otherwiſe he would be conſidered as 
tiding the injuſtice of the creditor,—In the Fama Sagheer it is related, 
that if two perſons atteſt a debt of one thouſand dirms due by Omar to 
Zeyd, and one of them afterwards bear teſtimony to Omar having paid 
five hundred of it, and the claimant deny the ſame,—in that caſe their 
evidence of the debt, in which they both agree, muſt be credited; 
and the ſingle teſtimony of one, with regard to the payment, muſt be 
rejected. Tahduee reports it as an opinion of our doctors, that the 
evidence to the debt is not to be credited; (and Ziſſer has adopted this 
opinion;) becauſe the claimant contradicts the, teſtimony-of the pay- 
ment. To this, however, it is anſwered, that although the claimant 
do contradict this latter teſtimony, yet he does not contradict the 


firſt 
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firſt evidence, which is eſtabliſhed in its validity by the concurrence 
of two. 


Ir two perſons bear teſtimony. that a certain Rs had killed 
Zeyd, on the feſtival of the ſacrifice, at Mecca; and two others bear 
teſtimony that the faid perſon had killed Zeyd, on the fame day, at 
Koofa; in ſuch caſe, if all theſe witneſſes be aſſembled at the ſame 
time, in the preſence of the K4zee, the whole of their teſtumonies 
muſt be rejected; becauſe, of the evidence of the #wo parties, it is 
undoubtedly certain that thaz of one of them muſt be falſe, and there 


Theevidence 
of witneſſes 
who agree 
with reſpect 
to fa and 
time, but dif- 
—＋ with re- 
to place, 
muſt be re- 


jected. 


is no criterion to aſcertain to which the preference belongs.—If, on 


the contrary, the evidence of one of theſe parties precede that of the 
other, and the Kizee in conſequence paſs ſentence, and after ward 
two others exhibit evidence of a different nature, in- that caſe the K4- 
Zee muſt not admit the evidence of the latter, becauſe the firſt evi- 
dence, in virtue of the iflue of the decree conſequent upon it, 


acquires a ſuperiority over the latter, which prevents its annul- 


ment. 


I x two perſons atteſt the theft of a cow, but differ in regard to the 
colour of it, their evidence is nevertheleſs valid, and the hand of the 
thief muſt in conſequence be cut off. —If, on the contrary, one of the 
witneſſes declare the animal to be a cow, and the other allege that it 
is a Hull, their evidence, in ſuch caſe, is not admiſſible, and the hand 
of the thief mult not be cut off. This is the doctrine of Haneefa.— 
The two diſciples maintain that the thief, is not to ſuffer mutilation in 
either caſe. - Some have ſaid that this diſagreement proceeds on the 
| ſuppoſition of the atteſted colours being in ſome degree ſimilar, ſuch as 
red and black, and not where they differ completely, ſuch as b/ac& and 
white. Others again have ſaid that it ſubſiſts in all caſes, where the 
witneſſes differ with reſpe& to the colour. The reaſoning of the two 
diſciples is, that the theft of a lach cow is different from that of a 
' '* white cow ; in other words, they are two diſtinct animals; and hence 
4] 3 the 
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the due quantity of evidence (namely, that of tu. witneſſes) does not 
appear with reſpect to either allegation of theft. It is therefore the 


ſame as if two perſons were to teſtify that a certain perſon had u/urped 


that in a caſe of difference between the witneſſes concerning the colour 


the cow of ſuch a perſon, but to diſagree with feſpect to the caltur of 
the cow ;—in which caſe the evidence of both would be rejected and 
ſo alſo in the preſent inſtance, à fortiori, becauſe the penalty annexed 
to theft (namely, amputation) is of a moſt grievous nature. Hence a 


difference of the witnefits with reſpe& to the colour is the ſame as a 


difference with reſpect to the gender. The argument of Hanegfa'is, 


of the animal, it is poſſible to reconcile the contradiction by ſuppoſing 
the witneſſes to have viewed the cow from a diſtance, and in the night- 
time, ſince thefts are moſt commonly perpetrated at that ſeaſon 5— 
and colours are of a deceptious nature :—cattle, moreover, are often 


 pye-balled; and it is therefore poſſible that the cow may be black on 


one ſide, which was ſeen by one of the witneſſes, and white on the 


other ſide, which was ſeen by the other witneſs.—lt is otherwiſe in a 


caſe of uſurpation, ſince that moſt commonly happens in the day-time, 


and conſequently the fact is moſt probably ſeen in the light, and near 


at hand. It is alſo otherwiſe with reſpect to the ſe of the animal, 
ſince two ſexes cannot unite in the ſame creature. Befides, a know 
ledge of the ſex requires a cloſe- ——_— and n the caſe does not 


admit of ee 


Evidence to 
prove a con- 
tract is an- 
nulled by any 
difference 


with reſpect 


to the terms of 
the contract, 


by \ ' 
; : 


Tr one perſon atteſt that Zeyd had purchaſed a ſlave for one thou- 
ſand dirms, and another that he had purchaſed the faid ſlave for 
fifteen hundred dirms, in that caſe the evidence of both is null; be- 
cauſe the object of the evidence is to eſtabliſh a cauſe of property, 
namely, the contract of ſale; but the mention of two prices neceſſurily 
implies the exiſtence of wo contracts; and the proof of either of theſe 


is defective, as there is only one witneſs to each. This caſe proceeds 
on the ſuppoſition of the 3xyer being the plaintiff; but the effect is the 
mY ſame in caſe of the claim A been made by the ſeller ;—and'it 


8 | | | matters 


matters not whether, of the two ſums atteſted, the plaintiff claim the 
largeſt or the ſmalleſt ; becauſe the proof is defective on either ſuppo- 
fition, for the reaſon already explained. The ſame rule alſo holds 
with reſpect to a contract of Kitabat; that is, where a Mo#4tih and 
his maſter diſagree with reſpect to the amount of the ranſom. or con- 
ſideration of Kit4bat, and the two witneſſes likewiſe diſagree in their 
teſtimony, the evidence, in ſuch caſe, is null, ſince the object of it 
(namely, the eſtabliſhment of the contract of Kitübat) is defective, 
for the reaſons already explained; —and this, whether the maſter or 
the //ave be the plaintiff. It is alſo the ſame with reſpe& to Khoola,. 
manumiſſion for a compenſation, and compoſition for wilful murder, 
provided the claim be preferred by the wife, the flave, or the mur- 
derer;—becauſe in all theſe caſes the object of the evidence is the ſame, 
(namely, the eftabliſhment of the exiſtence of a contract,) and is 
defeated by any diſagreement of the witneſſes.— But if, in any of theſe 
caſes, the claim be preferred by the oppoſite party, it then becomes 
equivalent to a caſe of debt, and the law takes place accordingly.— 
Thus, if the claim be for one thouſand five hundred drms, and one 
of the witneſſes. declare it to be one thouſand; and the other one 
thouſand five hundred, in that caſe, according to all our doftors, a 
decree muſt be given for one thouſand dirnu.— If, on the contrary, the 
elaim be for two thouſand dirms, and one witneſs atteſt to one thou- 
fand, and the other two thouſand, in that caſe nothing can be de- 
creed, according to Haneefa;3 whereas, according to the two diſciples, 
one thouſand muſt be decreed. The principle on which theſe caſes 
reſemble debt is, that the pardon for murder, the freedom of a ſlave, 
or the divorce of a wife, is eſtabliſhed by the acknowledgment of the 
perſon to whom each of theſe rights appertain.—Hence, in ſuch caſe, 
his claim of debt only remains, and there is no occaſion for the proof of 
the Eontraft;—ln the caſe of a pledge, if one witneſs atteſt that it was. 
pawned for one thouſand irn, and the other that it was pawned for 
one thouſand five hundred, and the claim be preferred by the pawner, 
the evidence is in that caſe inadmiſſible; becauſe the pawner has no 
ent advantage 
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advantage in preferring ſuch a claim, fince he cannot reſume his pawn 


until he pay the debt oppoſed to it.— His claim, therefore, is not re- 


garded; and ſuch being the caſe, the evidence he adduces is, as it 
were, evidence without a claim; and evidence without a claim is in- 
admiſſible.— If, on the contrary, the claim be preferred by the pawn- 


holder, it is the fame as a claim for debt.—In a caſe of hire, if one 


except it re- 
gard a wo- 
man's dower, 
when ſhe is 
entitled to 
the ſmalleſt 
ſam teſtified, 


witneſs teſtify to one thouſand dirms, and the other to one thouſand 
five hundred, then, provided this difference happen at the beginning 
of the term of hire, it is analogous to a ſimilar difference concerning a 


ſale; but if it happen after the expiration of the term, and the claim 


be preferred by the hirer, it is a claim of debt.—In a caſe of marriage, 
if one of two witneſſes teſtify to a dower of one thouſand dirms, and 
the other to a dower of fifteen hundred, the dower 1s eſtabliſhed in the 
amount of one thouſand dirms, according to Haneefa, whether the 
claim be preferred by the huſband or wife, and whether it be for the 
ſmalleſt or greateſt of the atteſted ſums. This is according to a favour- 
able conſtruction. The two diſciples, arguing from analogy, main- 
tain that the evidence 1s totally inadmiſſible.— (It is, however, re- 
corded in the Amdlee, that the opinion of Aboo Yooſaf, in this inſtance, 
accords with that of Haneefa.)—The reaſoning of the two diſciples, 
in ſupport of their opinion, is that the diſagreement of the witnefles 
with regard to the amount of the portion is in fa& a diſagreement with 
regard to the marriage contract, ſince the object of both is the eſta- 
bliſhment of a cauſe, namely, the ſaid contract; - the diſagreement in 
this inſtance, therefore, is analogous to a- fimilar diſagreement with 
regard to ſale.— The reaſon for a more favourable conſtruction of the 
LAW din this particular, as adopted by Haneefz, is that property, in 
the caſe of marriage, is merely a ſubordinate point, the original object 
of it being to legalize generation, to unite the ſexes, and to'endow 
the man with a right in the woman's perſon. Now as there is no dif- 


| ference whatever upon theſe points, they are accordingly eſtabliſhed in 


the firſt inſtance; and if any diſagreement then occur concerning the 
ſubordinate or dependant point, the ſmalleſt ſum atteſted is decreed, 
1  fince 


/ 
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TY 


ſince to that amount both witneſſes agree. What is here advanced, 

that the caſe is the fame ** whether the claim be for the /inalleft or for 
the ' greateſt atteſted ſum, —is approved. Some of the learned have 
ſaid, that the difference of opinion between Hanegſa and the two diſ- 
ciples proceeds only on the ſuppoſition of the claim having been pre- 


ferred by the woman: for that, in caſe. of the claim being made by 


the huſband, they are all agreed in regard to the inadmiſſibility of 
the evidence; ſince his object can only be the eſtabliſhment of the 
contract, whilſt the object of the woman is the Property.—Others 
again have ſaid that this difference of nam obtains in either caſe; 
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Of Evidence relative to Inheritance. 
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CHAP. Iv. 


Tr is a rule, that if an inhoritee's * right of property in any thing be 
proven, ſtill a decree cannot paſs in favour of the heirs, until proof be 
adduced of the death of the inheritee, and of their right of heritage, 
This rule obtains with. Howes and Mohammed. Abos Yooſof main- 


157 


1 1 3 | 
* Mn the . e whom 
chat this term is not « pon by 2 gor being the phraſe generally uſed in our 
law-bocks. The nature of the Mu/ſulmen laws of inheritance, however, renders it necef- 
ay to adopt ſome'tertn' of more general import, ſince according to theſe, inheritance may 
either aſcend or deſeend.—T be tranſlator, therefore, has adopted this term, both i in order to 
avoid the inconvenience of a perpetual pariphraſis, and alſo becauſe it literally expreſſcy 
inberited from.“ ? 


the ſenſe of the 4rabic term Mawris, ſignifying © 
4x 
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tains that the thing muſt be immediately decreed to the heir; for he 
alleges that the property of the heir is, in fact, the property of the 
inhetitee; and conſequently that evidence to the inheritee's right of 
property in any thing is, in fact, evidence to his heir's right of pro- 
perty in that thing. Haneęſa and Mohammed, on the contrary, allege 
that the right of the heir is inchoate and extant de novo, with reſpect 


to all the rules to which the inherited property is ſubject; (whence it 


is that a courſe of abſtinence is enjoined upon an heir, with regard to 
an inherited female ſlave, and likewiſe, that whatever a poor inhe- 
ritee may have received by way of charity is lawful to his rich heir;) 
and the right of an heir being inchoate and extant de novo, it is indiſ- 
penſable, in ſuch caſe, that the witneſſes bear teſtimony to the ſhift- 
ing of the right from the inheritee to the heir, —in other words, that 
they atteſt the inheritee to have died, and to have left the article in 
queſtion as an inheritance to his heirs.— They deem it ſufficient, 

however, in order to prove the ſhifting of the right of property, that 
the witnefles atteſt that the thing in queſtion was the property of 
the inheritee at he period of bis death; for then the ſhifting is 
eſtabliſhed from neceſſity ;—and in the ſame manner, it ſuffices if they 
atteſt that it was in the Keeping and poſſeſſion of the inheritee at the 


time of his death;” for although the poſſeſſion of an article may- 


have been in virtue of a depolit, or of uſurpation, yet the poſſeſſion 
at death, in either caſe, is in fact a poſſeſſion in virtue of the right. 
becauſe of the obligation of reſponſibility which then takes place: in 
a cafe of uſurpation evidently; and alſo in a caſe of depofiz , becauſe 
of the death of the truſtee without any explanation; in other words, 
if a truſtee ſhould die, without explaining that a particular thing in 
his poſſeſſion is the depoſit of a particular perſon, it occaſions reſpon- 
ſibility, becauſe the truſtee, in dying without explaining the caſe, 
was moſt certainly guilty of a want of care of the depoſit; and a want 


of care of a depoſit is a tranſgreſſion with reſpec to the depoſit, which 


* See Depoſits 


', induces 


| 4 
« 


* 
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induces reſponſibility. Evidence, therefore, of a thing being in the 
poſſeſſion of a certain perſon at his death, is Mivalent to evidence of 
its being his property. 


Having thus explained the tenets of each of our doctors upon 
this ſubject, it follows that if witneſſes were to give evidence that a 
particular houſe was in the poſſeſſion of a certain man at his death, 
the evidence ſo given muſt be admitted with reſpect to the claimant 
being the heir of the deceaſed. In the fame manner alſo, the teſti- 
mony of witneſſes muſt be admitted, where a perſon adduces evidence 
to prove that a particular houſe, in the poſſeſſion. of a certain perſon, 
was the property of his father, and that his father had lent it, or had 
delivered it in depoſit to the perſon then poſſeſſing it. In this caſe, 


therefore, the ſaid perſon is entitled to take the houſe from the preſent 7 
occupier, without being required to prove, by witnefles, that his fa- 


ther had died, and that the ſaid houſe had been left to him in inhe- 
ritance.— This, according to the tenets of Aboo Yooſaf, is evident ;— 
and ſo alſo according to the tenets of Haneefa and Mohammed; becauſe 
in the caſe in queſtion it has been ſhewn,' by the teſtimony of wit- 
neſſes, that the father was in poſſeſſion at the time of his death, inaſ- 
much as the poſſeſſion of a borrower or truſtee is equivalent to his own 
poſſeſſion; and on this account there is no neceſſity for proving the 
ſhifting of the property to the heir, ſince that is a conſequence of the 
proof of the poſſeſſion, as has been already explained.——lIt is to be ob- 


ſerved that the law is the ſame where, under theſe circumſtances, the 


claimant aſſerts the poſſeſſion of the other to have been in virtue of a 
leaſe ; 


the Fever: 


Ir a perſon claim a right of property to a houſe in the poſſelfon of 
another, aud the teſtimony, of the witneſſes produced by him ſhould 
run in this manner, ** we teſtify that the ſaid houſe was in the poſ- 
ſeſſion of the claimant one month ago, 

4X 2 


”—ſuch evidence muſt not be /* 
admitted. 
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admitted —This 3 is the doctrine of the Zabir Rawdyet. —lIt is related as 


an opinion of Aboo Yooſaf, that the evidence, in this caſe, is admiſ- 


ſible; becauſe paſſeſſiun is an object in the ſame manner as property; 
and as the teſtimony of the witneſſes would have been accepted, in 
caſe they had ſaid that the houſe in queſtion was the property of the 
claimant one month ago, it follows that it muſt be admitted in this 


caſe alſo.—Beſides, if the witnefles had depoſed that the other had 


taken the houſe from the hands or poſſeſſion of the claimant, their 
evidence would have been admitted, and the claimant would, in con- 
ſequence, have been put in poſſeſſion of the houſe. The doctrine of 
the Zabir Rawdyet, in this particular, has been adopted by Hauegfa 
and Mohammed: and the arguments in ſupport of it are twofold. — 
FirsT, the ſeizin of the preſent poſſeſſor is actually ſeen with the eye; 
whereas that of the claimant, which formerly exiſted, is only heard 


from the tongue of the witneſſes; and knowledge from bear/ay can 


never be put in competition with that from actual fight. —SECON DL, 


the evidence, in this caſe, relates to a matter of uncertainty ;z ſince 


the former ſeizin of the claimant, not being definitely known, admits 
of three ſuppoſitions, as it may have exiſted in virtue either of right 
of property, of depofit, or of uſurpation; and where the point is of 


ſo uncertain a nature, it is impoſſible to paſs a decree upon the poſ- 
ſeſſion.—It is otherwiſe where the witneſſes atteſt the right of pro- 


perty, as that admits not of various ſuppoſitions;—or, where they at- 
teſt that the houſe had been taken from the claimant ; becauſe this is 
a matter of certainty, of which the law is known, namely, the obli- 
gation of reſtitution, or of replacing the thing, as it formerly ſtood, in 
the nen. of the claimant. 


Ir the poſſeſſor of the houſe ſhould himſelf acknowled ge the former 
poſſeſſion of the claimant, in that caſe a decree muſt paſs for reſtoring 
the claimant to his poſſeſſion; for the-uncertainty with regard to the 


ſubject of an nee | is no bar to the validity of the acknow- 
ledgment itſelf. 


Ir 


cnar. v. EVIDENCE. 
I!,x two perſons atteſt the acknowledgment of the defendant, that 
«+ the thing in his. poſſeſſion had formerly been in the poſſeſſion of the 


* claimant,” the article in queſtion muſt in that caſe be reſtored. to 
the claimant ; becauſe, although the ſubject of the acknowledgment | 


be a matter involved in uncertainty, yet the evidence here relates, not 


to it, but to the acknowledgment itſelf, which is a matter of cer- 
tainty; and the uncertainty in the ſubject of it is no bar to the de- 
.cree of the K4zee, ſince he may afterwards deſire wats e e to 
explain the nature of the uncertainty. 


CHAP. v. 


Of the Atteſtation of Evidence. 


As atteſtation of evidence. is admiſſible in all ſuch rights as do not 
drop in conſequence of a doubt; becauſe there is a neceſſity for this, 
fince it may happen that a witneſs, from various eauſes, (ſuch as 
fickneſs,) may not be able to give his evidence in perſon; whence, if 
an atteſtation of his evidence were not admiſſible, the rights of man- 

kind would often be deſtroyed. There is, however, a degree of doubt 
attending it; becauſe the ſecondary witneſs, in ſuch caſe, is merely a 
ſubſtitute for the primary witneſs;—and if there be many gradations 
between him and the primary, the ſuſpicion of falſehood becomes till 
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ſtronger.— There is, moreover, a poſſibility of avoiding this expedi-- 


ent, by defiring the party to produce, independant of the witneſs. 
Whoſe attendance 1s e ſome h who is alſo a primary 
witneſs. 
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witneſs.—An atteſtation of evidence, therefore, is never admitted 
where it tends fo eſtabliſh a matter which 1s repelled by TH nc 
of a dou bt, ſuch as Pim! Ne or retaliation. 


* 


The atteſa- , The atteftation of two men with regard to the evidence of two 
tion of the : Rr x . * 
fame rave | others is valid. S$hafei maintains that the evidence of four men is 
Tees e prove neceſſary to authenticate that of two men; becauſe, in his opinion, 


eee two ſecondary witnefies are equivalent to one principal, in the fame 
5 * 


manner as two women are equivalent to one man. The arguments 
of our doctors in ſupport of their doctrine upon this point, are two- 
fold —FiRrsT, Alee has declared that an atteſtation of the evidence of 
one man is not admiſſible unleſs atteſted by two.— Sxcox bx, the 
ſtating the evidence of a principal or original witneſs 1s included in the 
number of rights. If, therefore, two men teſtify to the evidence of 
a principal witneſs, and afterwards teſtify to the evidence of another 
principal witneſs, both evidences are valid ; nor 1s it required that the 


evidence of each principal witneſs ſhould be teſtified by two / . 
ſecondary witneſſes. 


but the evi- Tae atteſtation of one perſon to the evidence of one witneſs is 
dence of each 


mus beat not admiſſible, becauſe of the opinion of Alee, as before quoted,— 


| teſted by the Malit admits the atteſtation of one perſon to the evidence of one wit- 
'two reſpec- 7 


tively, neſs.— The precept of Alee, however, is in proof againſt him.—Be- 
ſides, the evidence of one principal witneſs is included amongſt the 


number of rights, and therefore requires to be proved by two wit- 
neſſes. 
The atteſta- Ir is requiſite that the principal witneſs deſire the ſecondary, to 


* bear teſtimony to his evidence, after the following manner, * Bear 


ol the pri- teſtimony to my evidence, which is, that A. the ſon of B. has made 
mary witneſs, 


who muſt an acknowledgment before me to a particular effect, and has deſired 
8 me to atteſt the ſaid acknowledgment.” The reaſon of this is that 


mony to the the ſecondary witneſs is a a deputy of the principal, and it is therefore 
| | TR; neceſſary 
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neceffary that he appoint him his agent, and deſire him to bear. evi- antefing 
dence in the manner. above related.—It is alſo requiſite that the prin- 
cipal give his evidence to the ſecondary, in the ſame manner as he 
would have done in the aſſembly of the Kidzee, in order that he the 
ſecondary] may report the ſame literally, in that aſſembly.— lt is to be. 
obſerved, however, that if the principal ſhould not mention that A. 
ce the ſon of B. had called him to witneſs his acknowledgment,” fill his 
atteſtation is valid; becauſe whoever hears another make an acknow- 


ledgment may lawfully give evidence of the ſame, although the ac- 
knowledger ſhould not have deſired. him to bear teſtimony. . 


Ake! | 
Ir is requiſite that a ſecondary witneſs deliver his teſtimony. in-the, Form of an 


following manner: Zeyd has called upon me to atteſt his evidence. * 
ce that Omar has made an acknowledgment before him to a particular. 
0 effect, and that he had deſired him to boar teſtimony to his evi- 
ce dence of the ſaid acknowledgment. All this is required, becauſe. 
it is neceſſary that a ſecondary 8 recite the ſubſtance of the evi- 


dence of the principal, and Poe! that. he had called upon him to bear: 
teſtimony to it. I 


Ir Omar hear Zeyd aſſert that a particular 151 had deſired him. Ares 
to bear teſtimony to ſome circumſtance, it is not in that caſe lawful, ane the 


for Omar to atteſt the ſaid evidence of Zeyd, unleſs Zeyd ſhould have 1 
particularly called upon him to atteſt the ſame; becauſe, in the atteſ- deſire him ſo- 
ration of evidence, that of having been zalled upon to atteſt it, is.a ne- * 
ceſſary condition. This is according to all our doctors: according to 
Mobammeil, becauſe, in his opinion, the decree of the Kizee paſſes on 

the ſtrength: of both evidences; that is, of the principal and the ſe- 
condary; and alſo becauſe both of them are Table, in an equal degree, 

to the penalty in caſe of a receſſion from their evidence: and accord- 

ing to Haneefa and Abbo Yoofaf, becauſe, in their opinion, a repeti- 

tion of the evidence. of the principal witneſs before the Kizee is neceſ- 


ſary. 


14 


1 
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as for the eſtabliſhtnent of proof; and therefore the cireumſtance 
which eſtabliſhes is 42 to be e ann, offs ms 
| 2 be cf gig 1 
Atteſtation i: THE atteſtation of ovidehes is not admiſſible excepting Where the 
ai principal witneſſes have died, or have departed to a Aiſtance of three 
of the death, days journey or upwards, or are fo ſick as to be unable to attend at the 


abſence, (at a 


1 aſſembly of the Kader. The reaſon of this is that the atteſtation of 

the primary evidence is adrniffible only from neceſſity; and this neceſſi ity exiſts only 

—_ where the principal witneſſes are unable to give their teſtimony per- 
ſonally, which inability exiſts in all theſe caſes. It is to be obſerved, 
that, in caſe of the abſence of the principal witneſſes, the diſtance 
muſt be eſtimated by the time requiſite to travel it ; becauſe the in- 
capability of appearing to give evidence is founded on the diſtance, 
which the Law eftimates from the length of time. It is related, as 
an opinion of Abo Yooſaf, that if the abſent perſon be at a place fo 
ſituated as that, having occafion to appear in the aſſembly of the Kizee 
in the morning, he could not return to his family that day, in that caſe 
it is lawful to accept, for the prefervation of the rights of mankind, 
an atteſtation of his evidence. Lawyers, however, remark that the 
former doctrine is the moſt authentic, as in this latter caſe there is 
no great inconveniency; and Aboo Leys has alſo given this Gen 
upon the point. | 


-E 
1 4 
* * 


The attefng The juſtification of the original witneſſes by the ſecondary is ad- 


. mitted, becauſe they are capable of being purgators In the ſame 
eue an manner alfo, the juſtification of one 1 by another witneſs is 
primary wit- valid, for the like reaſon; and alſo becauſe the effect of it is advanta- 
; zeous to him, ſince the Kdsee will in conſequence of it paſs a decree. 

It ia likewiſe to be obſerved, that this degree of advantage does not 

ſubject a juſt man to any degree of ſuſpicion ;. in the ſame manner as 

he lies not under any ſuſpicion from the delivery of his own evidence. 

A juft-man indeed cannot poſſibly lie under ſaſpicion from his uſtifi- 


7 | gation 
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cation of another witneſs, becauſe his teſtimony | is gy! in x itſelf, 
Abhough that of the other be Ser ner iy! 97 


* 
1 * 


Ir ſecondary witneſſes remain filent with reſpedt to the fultiics 
tion of the principal witneſſes, it is valid; that is to ſay, the teſtimony 
of the principal witnefles, as recited by them, muſt be admitted; and 
the Kizee mult ſcrutinize into their characters from others. This i is 
according to Aboo Tooſaf. Mobammed has ſaid that in this caſe the ori- 
ginal evidence, as recited by the ſecondary witneſſes, muſt not be 
admitted; becauſe the validity of evidence is founded entirely on the 
probity of the witneſſes; and it conſequently follows, that unleſs the 
ſecondary witneſſes explain the probity of the priticipals, their teſti: 
mony repeated by them cannot be received as valid evidence. The 
reaſoning of Abos Yooſaf is, that the buſineſs of ſecondary witnefles is 

merely to recite the evidence of the principals, and not to exhibit a 
juſtification of them, ſince it may often happen that they are ignorant 


of the probity of the principals. Beſides, after they have recited their 
evidence, it is the buſineſs of the ee to examine into their probity, n 


in the ſame manner as if vey were Arr. rr " 


oy the cial PREY the evidence recited on their part by the ſe- 
bende the evidence of the ſecondaries muſt not be admitted, be» 
cauſe of the want of proof, from the contradiction which ſubſiſts be- 
tween them and the e 

Ir t two men bear teſtimony to the evidence of two others, to this 
effect, that ! a certain woman, the daughter of a native of Samarcand, 
has made an acknowledgment of one thouſand dirms in favour of 


&. Zeyd,”—and theſe ſecondary witneſſes further declare, that the 


principals had informed them, that they knew the perſon of the wo- 
man, — and the plaintiff produce a woman, and the ſecondary | wit- 
nefles declare that ** they do not know whether ſhe is the woman in 
«« queſtion or not,” —in that caſe the plaintiff muſt be deſired to pro- 

Vox. II. 4 * duce 
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but their not | 


doing ſo dots 
not affect the 
evidence 


which they 


atteſt. 


4 
The denial of 
the primary 
witneſſes an- 


nuls the at- 
teſtation. 


1 f the atteſt. 


ing witneſſes 


have not a 
clear al 


knowledge of 


the defend. 
ant, the iden» 


tity muſt be 


proved by 
other wit- 


neſſes; 


— — 
— — 
* * 
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1 
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dug two witneſſes to teſtify the woman's identity; for here the evi- 


dence of the witneſſes tends to prove the claim upon an uncertain 


perſon, whereas the plaintiff claims his right from a perſon ſpecific 


and fo * 

with reſpect 
to the limits 
of the claim, 


The identity 


of a perfon af - 
felted by a 
Kizee's letter 
muſt be 


proved. 


and preſent ; and hence a doubt ariſes, to remove which it is re- 
quiſite to aſcertain the perſon, —Analogous to this is a caſe where 
two witneſſes bear teſtimony to the evidence of two others, that a 
certain perſon ſold a piece. of ground circumſcribed by particular 
% boundaries, and the price is due by the purchafer;”—for here it is 
requiſite to produce two other witneſſes to atteſt that the {aid ground, 

circumſcribed by the ſaid boundaries, had been delivered over to the 
purchaſer, who 1s the defendant ;j-—and in the fame manner alſo, it is 
requiſite to produce two other witneſſes, in caſe the defendant deny 
that the boundaries of the ground he had purchaſed are the ſame with 
thoſe deſcribed in the evidence of the witneſſes; to the end that theſe 
additional witnefles may bear evidence that thoſe boundaries were the 
ſame with thoſe of the ground in the poſſeſſion of the purchaſer. 
The law is exactly the ſame with regard to the letters of one K4zee to 
another ;—as where one Kdzee writes to another, that two witnefles 
have given evidence that a debt of one thouſand dirms is due to a 
certain perſon, the ſon of a certain perſon, of a certain family, by 
* the daughter of a certain perſon of a certain family, and that he 
* muſt paſs a decree for the ſaid daughter's payment of the ſaid ſum;” 
for here, if the plaintiff, after delivering the letter to the Kizee to 


whom it is addrefled, produce a woman, the K4zee, before he paſſes 


the decree, muſt deſire him to bring two witneſſes to atteſt that ſhe 


is the ſame woman as deſcribed in the letter of the other Kizee.—lIt is 


to be obſerved that if, in either of theſe caſes, (namely, atteſtation 
of evidence, or of the letters of one K4zee to another,) in the ſpecifi- 
cation of the family of the woman, the witneſſes make uſe of the term 
7. ameemia, it is not valid; it being neceſſary to ſpecify ſome nearer 


and more particular branch to Which the woman is related, in order 


that a particular knowledge may be acquired, which cannot be done 


in caſe of the ſpecification of ſo general a branch as that of Tameem, 
5 .: Whole 
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whoſe deſcendants are innumerable —It is the opinion of ſome that 
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the word Farghanid implies à general, and Auzchondid a particular | 


family. Some, alſo, think that the words Samarcdndia or Bokbdria 
are general; and ſome have ſaid that the reference to a ſmall lane is 
particular, and to a ſtreet or city general. — It is to be obſerved that, 
according to the Z4hir Rawdyet, the opinion of Hanegſa and Mobam-' 
ned (in oppoſition to that of Abov Yoofaf is that deſcription is ten- 
dered complete by the ſpecification of the grand/ather ; but that the 
ſpecification of the particular family (which is termed Fakhiz*®) is: 
equivalent to the mention of the grandfather; ſince it is the name of 
a diſtant progenitor, which is equivalent to a zearer one. a 


p 


HaxxER A is of opinion that a. falſe witnefo muſt be Aigmatizedf, A falſe wit- 


but not chaſtized with blows. The two diſciples are of opinion that gi 
he muſt be ſcourged and confined ; and this is alſo the opinion of Shafei. 
The arguments of the two diſciples upon this point are twofold. — 
FiksT,. It is related of Omar, that he cauſed a falſe witneſs to be 
ſeourged with forty ſtripes, and to have his face blackened with the 
ſoot of a pot. SECONDLY, falſe teftimony is a great crime, of which 


dained for it in the Law, it muſt therefore be puniſhed by Taxzeer;- 
or diſcretionary correction. The arguments of Haneefa are alſo two- 


[ 


* To underſtand the whole of this paſſage, it is proper to remark that of tribes among 


neſs muſt be 
ſtigmatized, 


the evil reſults to others; and as no ſtated puniſhment has been or- 


the Arabians there are fix degrees, I. Shooab, II. Kabeela, III. Fazeela, IV. Omaras ' 


V. Batn, VI. Fakhiz;—in which laſt are included the neareſt kindred. (Richardſon's 


Dictionary.) 
+ Arab. Yewhaſhiro, from taſb-beer, which literally ſignifies expoſing in public; a mode 
R ſomewhat im- to the flocks or pillory. 
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fold. —FiR ST, Shirreeh ſtigmatized a falſe witneſs, but did not ſcourge, 
him. S$8coNDLY, prevention of the crime in future may be effected 

buy ſtigmatizing, and it ought therefore to be adopted as ſufficient; for 
were beating or ſcourging enidined in ſuch caſes, it might operate to 
the concealment of. the crime, and the conſequent deſtruction of the 
rights of others; —in other words, as being a grievous puniſhment, 
the fear of it might deter falſe witneſſes from a confeſſion of their 
falſehood. With regard to the relation concerning Omar, it evidently 
alludes to the infliction of puniſhment on a criminal, as appears by the 
number of ſtripes, (namely forty,) and the eke of the counte-- 
nance. * | 


Mode of ſti "THE mode of ſtigmatizing a falſe witneſs, as preſcribed by Shir- 
xa bl reeb, is this.—If the witneſs be a ſojourner in any public ſtreet or 
market-place, let him be ſent to that ſtreet or market-place; or, if 
otherwiſe, let him be ſent to his own tribe or kindred, after the 
evening prayers, (as they are generally aſſembled in greater numbers 
at that time than any other;;)—and: let the ſtigmatizer inform the 
people that Kizee Shirreeh ſalutes them, and informs them, that he 
«© has detected this perſon in giving falſe evidence; that they muſt 
&« therefore beware of him themſelves, and likewiſe deſire others to 
« beware of him.” Shimſal Ayma has ſaid that a falſe witneſs ought 
alſo to be ſigmatixed, according to the two diſciples ; and that the 
degree of correction and impriſonment ought (according to them) to 
be left to the diſcretion of the K4zee.—(The nature of diſcretionary ' 
correction has been already explained under the head of Puni/bments.) | 
It is related in the Jama Sag beer that if two witneſſes confeſs that they 
have given falſe evidence, they muſt not be ſcourged. The two diſ- 
ciples maintain that 1 are to be ane at the en of the 


Kazee. 


HEDAY A. 


4 


* 


B O O K XXII. 
Of RETRACTATION of EVIDENCE. 


F witneſſes retract their teſtimony prior to the K4zee paſling any  p,;qence re- 
decree, it becomes void; (that is to ſay, the dee muſt not paſs trated before 
any decree upon it;) for the right of the claimant cannot be eſtabliſhed void 
but by the decree of the Kizee; and the K4zerz cannot paſs a decree 
upon contradictory teſtimony :—and in this caſe the witneſſes are not 
liable to make atonement, fince they have not occaſioned any injury 
to either of the parties. If, on the contrary, the Kizee paſs a decree, but not if re- 
and the witneſſes afterwards retract their teſtimony, the decree is not 35 
thereby rendered void; becauſe, although the firſt allegation on which paſſed. 
the decree paſſed be contradicted by the latter, and although the firſt 
85 | and 
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The retracta- 
tion muſt be 
made in open 
court. 
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and the laſt in point of credit ſtand upon an equal footing, yet the firſt, 
becaufe of the ſentence of the Kdee having paſſed in conformity to it, 


acquires a ſuperiority which prevents its annulment,—In this caſe, 


however, the witneſſes are bound to atone for the injury they may have 
occaſioned by their falſe teſtimony ; for they themſelves acknowledge 
a thing which is the cauſe of reſponſibility; and contradiction s no 


bar.to the 1 of acknowledgment, as ſhall be hereafter ex- 
plained. 


Tux retractation of evidence is not valid, unleſs it be made in the 
preſence of the K4zee; becauſe, being a deſtruction of evidence, it 
muſt conſequently be reſtricted to that place which is particularly ap- 
pointed for the reception of evidence, - namely the aſſembly of the 
Kizee,—(that is to ſay, of any Kdzee whatever.) - Beſides, retracta- 


tion of falſe evidence reſembles repentance of a crime; and repentance 


of a crime, if committed privately, muſt be performed privately, and 
if committed openly, muſt be performed openly.— As, therefore, re- 
tractation of evidence is not valid, unleſs made in the aſſembly of the 
Kizee, it follows that if the defendant ſhould aver that the witneſſes 
had retracted their teſtimony ſore where out of the aſſembly of the 


Kizee, and ſhould either require that an oath to this effect be admi- _ - 


niſtered to them in the aſſembly of the K4zee, or offer to produce wit- 
neſſes there to prove his aſſertion, yet neither would the oath be ad- 
miniſtered to thoſe witneſſes, nor would the evidence he offers to pro- 
duce be accepted, ſince the plea on which he. proceeds (namely, an 
invalid retractation) is of no effect. If, on the contrary, his plea be 
of an effectual nature, (as if he ſhould aſſert that the witneſſes had re- 


tracted their teſtimony before a certain Kdzee, who had in conſequente| | 


paſſed a decree for their making reparation, ) the evidence he offers muſt 
be admitted, becauſe he in this inſtance grounds his DOS upan. a valid 


retractation. 


Ir 
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Ir two witneſſes bear teſtimony that a particular ſum is due by a W * 
certain perſon to another, and the K4zee aceordingly paſs a decree for teſtimony af. 
the payment of it, and the witneſſes afterwards retract their evidence, n f decree 
they are in that caſe reſponſible to that perſon for the ſum decreed mm» a 
againſt him; for whoever, by a tranſgreſſion, performs an act deſtruc- tion to the 
tive of another's property, becomes reſponſible for the ſame; (in the rte 
ſame manner as the digger of a well on the high road “;) and in this ö 
caſe the witneſſes have been guilty of a tranſgreſſion in giving falſe ee ce 
evidence, which occaſioned the loſs of the defendant's property.— 
Shafei maintains that they are not reſponſible; for they, in fact, only 
produce the cauſe of the deſtruction, and that is not regarded where 

thoſe are preſent who actually worked the deſtruftion, namely Tin the 

preſent inſtance) the K4zee and the plaintiff.— In reply to this, our 

doQors argue that to impoſe the reſponſibility, in the caſe in queſtion, 

upon the actual operator of the deſtruction (namely the Kater) is im- 
practicable; becauſe, in paſſing the decree, he acted as it were from 
neceſſity; and alſo, becauſe, if a K4zee were thus liable to reſponſi- 

bility, no one would accept the office of Kizee, from an apprehenſion 

of being ſubje& to ſuch penalties.—In the ſame manner alſo, it is im- 
practicable to exact the compenſation from the plaintiff, becauſe. the 

decree of the Kizee takes effect independant of him. In this caſe, 
therefore, regard is neceſſarily had to the producer of the cauſe. —lt is provided the 
to be obſerved, however, that the witneſſes do not become reſponſible been 28aly 
unleſs the plaintiff obtain poſſeſſion of the property in queſtion, whe- coat kim, 
ther it be ſubſtance or debt; becauſe the deſtruction of it is not eſta- 

bliſhed until after the ſeizin of the plaintiff; and alſo becauſe the de- 

fendant is not, until then, ſubjected to any thing except the mere o- 

ligation of debt, whereas what he is to take from the witneſſes is a- 


' tual ſubſtance; and it is not lawful to take ſubſtance as a compenſation * 


@ If a perſon dig well in the high road (where no perſon is entiiled bs Ag #'wel, 
and which is of courſe a tranſgreſſion) he is liable to a fine for any accident which may 
happen by people falling into it, &c. This is fully explained in treating of Fines: 


fo 


| 


720 


If one witneſs 
thus retract, 


he atones for 
a moiety of the 
damage ; 


and the ſame 
of any num- 
ber who may 
retract, where 
one witneſs 

perſeveres in 
his teſtimony. 


Caſes of re- 
tractation 
where the 
witneſſes con- 


ſiſt of both 


—— — 


males and e- 
males / 


* 
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for the mere ob / gation of a debt, ſince compenſation can only be made 
in a „imilar, and there is no ſimilarity between debt and ſubſtance.— If, 
in the caſe in queſtion, only one of the witneſſes retract his evidence, 
he becomes reſponſible for a half of the property: for it is a rule that 
where part of the witneſſes retract, the right ſhall remain eſtabliſhed 
ſo far as relates to the remaining witneſſes.— Hence if three perſons 
give evidence concerning property, and one of them afterwards re- 
tract his teſtimony, he is not ſubject to any reſponſibility, becauſe the 


whole of the right remains eſtabliſhed. in virtue of the two remaining 


witneſſes. The reaſon of this is that the right of the claimant is eſta- 
bliſhed becauſe of the complete proof, namely, the teſtimony of two 
witneſſes. If, however, another of thoſe three witneſſes afterwards 
retract his evidence, the two receding witneſſes are in that caſe re- 
ſponſible for one half of the property, ſince, in virtue of the exiſtence 
of one witneſs, one half of the right remains in force. 


Ir one man and two women give evidence, and one of the women 
afterwards retract her teſtimony, ſhe is liable for one fourth of the 
right; becauſe, in conſequence of the exiſting evidence of one man 
and one woman, three fourths of it ſtill remain in force. If, alſo, 
both the women retract their teſtimony, they are reſponſible for an 
half, ſince in virtue of the exiſting teſtimony of one man an half of 
the right ſtill remains in force. 4 


IF one man and ten women give evidence, and eight of the women 
afterwards retract, thoſe. eight are not liable to any compenſation, 
ſince the remaining evidence furniſhes complete proof. If, on the 
contrary, nine of the women retract, thoſe nine are reſponſible for a 
fourth, ſince the remaining evidence of one man and one woman eſta- 
bliſhes three fourths of the right.—If, in the caſe in queſtion, the 
whole of the witneſſes retract, the man is in that caſe reſponſible for 
one ſixth of the right, and the ten women for five ſixths, according to 
Hanesfa. Aboo * holds that the man is liable for an half, and the 


ten 
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ten women for an half; becauſe, although they greatly excced-i in 
point of number, yet they are in fact only equivalent to one man, 
ſince their evidence is not admiſſible unleſs it be in conjunction wit 
that of a man. Haneefa, on the other hand, argues that the evidence 
of every two women is equivalent to that of one man; becauſe the 
prophet, on account of the weakneſs of their underſtanding, has or- 
dained that the evidence of two. women ſhall be equivalent to that of 
one man. Hence, in the caſe in queſtion, it is the ſame as if fix men 
had given evidence and had afterwards retracted it,—If the ten women 
retra&, and not the nian, they are reſponſible for an half of the right, 
according to all our doctors, in conformity with the rule before - 
mentioned. 4 A | ; 


Ir two men and one woman give e in a matter of property, 
and all of them afterwards retract, the whole of the reſponſibility 
reſts on the two men, and none on the woman, becauſe one woman 
is no more than half of a witneſs, whence the law regards not her in 
this caſe, inaſmuch as no e reſults from the mere part of a 
eaſe. 88 | 


"Tr two witneſſes give evidence concerning a woman, of her being 1 
married on a "Mibr Ai, or proper dower®, and afterwards retract their 
teſtimony, they are not bound to make any compenſation +; ; and ſo 
likewiſe, if they teſtify to any thing Sort of the proper dower; be- — 
cauſe the advantage to be derived from the woman's perſon is not an 

article of value where it is loſt to her by falſe evidence; for compenſa- 
tion, in caſe of the deſtruction of any thing, implies the return of a 
firnilar; and there is no n between N en] Property and the 
connubial enjoyment. * 


* This caſe ſuppoſes that the woman claims a ſipulated dower, greater than her proper 
dower, and that the huſband endeavours to reſiſt her claim by evidence. 
1 That is, they are not to compenſate for the difference. | 
Vol. II. 1 il 


x — Ä - 


- _ — —— — 


' 2 A... 
* 
722 RET RACTATION Book XXII. 
Ir two witneſſes give evidence concerning a man, of his having 
mam a woman on à proper dower, and afterwards retract the ſame, 
ſtill they are not bound to make any compenſation, although by their 
teſtimony they have deſtroyed the property of that man; becauſe the 
deſtruction in this inſtance is attended with an equivalent, inaſmuch 
as the connubial enjoyment is conſidered as an article of value, wWhen- 
ever it becomes the right of any one; and deſtruction attended with a 
conſideration or equivalent, is the ſame,” in effect, as no deſtruction. 
The ground e of this is that reſponſibility is founded upon ſimilarity. 
Now there is no ſimilarity between deſtruction with an exchange and 
deſtruction without an exchange. If, therefore, in the caſe in queſtion, 
a compenſation were taken from the witneſſes, it would be a deſtrac 
tion of their property without any thing in return.—If, however, the 
N witneſſes were to teſtify to any amount beyond the proper dower, and 
afterwards retract, they are in that caſe reſponſible for the exceſs, as 
having deſtroyed that much without any conſideration in return. 
The retracta- Ir two witneſſes bear evidence to a ſale for a price tantamount to, 
| 3 or greater than, the value of the thing fold, and afterwards retract, 
—. = they are not in that caſe liable to any compenſation; ſince deſtruction 
ſponſibility, attended with an equivalent is, in effect, no deſtruction.— If, on the 
— pr rum contrary, they ſhould give evidence of the ſale for a price //5 than the 
reſted ſhort of value, they are in that caſe reſponſible for the deficiency of value, be- 


cauſe, in that amount, they have occaſioned a deſtruction without 
any equivalent. The law here applies equally to ſale with or without 
an option to the ſeller; becauſe, in the caſe of an option, the cauſe 
of right of property is the original /a/e, and not the determination of 

the option. The effect, therefore, is referred to the /a/e, upon the 
determination of the option; and hence the deſtruQtion 3 is referred to 
the evidence of the ſale. 


| 
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Ir two witneſſes give evidence of a man having divorced his wife 
prior to conſummation, and afterwards retract, they are in that caſe 
reſponſible for a moiety of the dower; becauſe they have eſtabliſhed 
upon that man a thing which ſtood within the pòſſibility of dropping, 
(in other words, which might perhaps have been altogether cancelled, 
by the wife apoſtatizing from the faitb, or admitting the ſon of her 
' huſband to carnal connexion ®;)—and alſo, becauſe ſeparation: prior 
to the conſpmmation is equivalent to an annulment of the marriage, 
and therefore annuls the whole of the dower, as has been already ex- 
| plained +3 but afterwards the half of the dower is eſtabliſhed de novo, 
in the manner of a Matd? or preſent , and hence the ſaid half is ren- 
dered due by the teſtimony of _ witneſſes. 


Ir witneſſes atteſt that a certain perſon had LASHES his flave, 
and afterwards retract their teſtimony, they are in that caſe reſponſible 
to the perſon in queſtion for the value of the ſaid flave, becauſe of 
their having deſtroyed his property in the flave without any equivalent 
in return, —-The right of Milla, moreover, with reſpect to the ſlave, 
reſts with that perſon and with the witneſſes; becauſe as the emanci- 
pation of the ſlave is not, on account of theit reſponſibility, aſcribed 
to their teſtimony, it follows that the me lla does not go t to them. 


Ir two witneſſes bear evidence againſt a PTR in a tags of reta- 
liation for murder, and then retract their teſtimony after the perſon 


has been put to death, they are in that caſe bound to pay a Deeyat, or 
fine of blood, but are not to ſuffer death by way of retaliation. Sha 


maintains that they are to ſuffer death, ſince they were the efficient: e 


723 
Witneſſes re- 


| tracting their 


evidence to 
divorce be - 


fore con ſum- 


mation are 
liable for half 
the dower. 


Witneffes re- 
tracting their 
evidence to 
manumiſſion 
are liable for 
the value of 
the ſlave. 


Witneſſes re- 
tracting in a 
caſe of reta- 
lation are li- 
able to « ine, 
but not to re- 


cauſe of death, inaſmuch as the retaliation was executed on the ſtrength | 


of their evidence; and they therefore reſemble a M9#r:h, or compeller, 
(in other words, they compe/ the commiſſion of murder ;)—nay, they 


are ſtill more criminal than a M@4r1h, inaſmuch as the avenger of blood 


* Vol. I. p. 182. + Vol. I. p. 145. | t Val. I. p. 125. 
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in a caſe of murder, is aided in bringing the murderer to juſtice; 
whereas a perſon under compulſion is prohibited, by the LA, from 
putting to death “. The reaſoning of our doctors is, that the wit- 
neſſes, in this caſe; cannot be conſidered either as actual perpetrators, 
or as inſtrumental cauſes of the bloodſhed ; for nothing can be conſi- 
dered as a cauſe except ſuch a thing as preſſes upon, and joins to, the 
agent; and the teſtimony of the witnefles cannot be conſidered in this 
light, ſince, notwithſtanding they furniſh legal grounds for the reta- 
liation, yet pard6n and forgiveneſs being beneyolent acts, the probable 
conſequence is that the avenger of blood will pardon the perſon 
againſt whom they bore evidence. It is otherwiſe in a caſe of compul- 


- fron; for the perſon compelled is induced to execute the murder with 


a view to fave his own life, which the compeller threatens to take 
from him in caſe of his refuſal ; whereas, in the caſe in queſtion, 
there is no compulſion on the avenger of blood to execute the retali- 
ation; on the contrary, he is at free liberty cither to pardon the other, 


or to execute the retaliation; and where a man acts from free liberty, 


and not from any neceſſity, the cauſe of his actions cannot be aſcribed 
to the witneſſes: at leaſt, it muſt be allowed that there is a daubt with 


reſpect to their being the cauſe; and the exiſtence of a doubt 1s pre- 
ventive of retaliation, The Deeyat, or fine of blood, however, takes 


Secondary _ 


witnelles re- 


tracting their 
atteſtation are 
reſponſible 


* 


place ; becauſe that is a matter of property, and, as ſuch, may be 
eſtabliſhed, notwithſtanding any doubt which may one to at- 
tend it. f 
Ir ſecondary witneſſes + retract their evidence, they are reſpon- 
ſible; fince the deſtruction of the defendant's property is referred to 
them, n of their giving evidence in the —_— of the KAxee. 


* This will be more fully and a underſtood byareſerenc to the article Teri or 


Compulſion, 


+ Meaning, witneſſes who atteſt the evidence of other witneſſes. 0 See Chap. v. of 
the preceding book. ) | | 
If, 


FR 


a # 28th 
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If, on the other hand, the primary witneſſes retract, allegin that for the dam... 


— bu 
they had not authorized the ſecondary witnefles to atteſt their evi- the primary 


dence, they are not reſponſible, ſince they deny thè evidence which 1 4 , 
occaſioned the deſtruction of the property of the defendant. In this _—_— 
caſe, moreover, the decree of the Kizee, occaſioned by this teſtimony, Ww. 

is not rendered null, ſince the denial of the primary witneſſes is ſuſ- 

ceptible of doubt, (that is, it may either be falſe or true,) and the de- 

cree of the Kizee cannot be reverſed by a dubious circumſtance; in the 

ſame manner as it cannot be reverſed by the retractation of evidence, 


after it has paſſed « on the ſtrength of that evidehee. It is otherwiſe 


where the primary witneſſes make the denial prior to the paſſing of a * 
decree; becauſe in that caſe the Kizee would not paſs, the d&cree on 
the ſtrength of the evidence of the ſecondary witneſſes.—If, how- 4 


ever, the primary witneſſes avow that they had authorized the evi- 
dence of the ſecondary witneſſes, but that they had committed an 
error in ſo doing, they are in that caſe reſponſible for the loſs that 
may have been occaſioned. —This is according to Mohammed.—The 
two elders are of opinion that, even in this caſe, the primary wit- 
neſſes do not become reſponſible; ſince the decree of the Kdzer paſſed 
upon the evidence of the ſecondary witneſſes, from the neceſſity under 
' which the Kaser lies of proceeding on the proof before him, which in 
Y this caſe is the evidence of the ſecondary witnefſes, —The reaſoning 
of Mohammed is that the ſecondary witneſſes do only repeat the evi- 
dence of the principals; aud hence it becomes in effect the fame as if 
the principal witneſſes were themſelves preſent. 


Ir beth the primary and the ſecondary witneſſes retract their evi - Caſe of re- 
dence, the two Elders are in that caſe of opinion that compenſation is — W 
due only by the ſecondary witneſſes, becauſe of the decree baving paſſed 8 
on their evidence. Mohammed, on the contrary, 1s of opinion that, | 
the defendant has the option of taking the compenſation either from 
the principal or the ſecondary witnefles ; becauſe (according to the 
doctrine of the two diſciples) the decree Le on the evidence of the 
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s 3 | 6 Nt 3 a 0 - 'S : * . 
| | of, fecondaries,—or (according to his own: doctrine) it paſſes on the evi- 


| 4 dence of the principals; and hence the defendant has: the option of 
|| . taking the compenſation from whomſoever of the two he pleaſes :- — 
| e | but as originality and dependancy are of different. natures; it is not per- 
1 l mitted to unite both the principals and the ſecondaries in the payment 
1 bs of the compenſation; that is to fay, the defendant cannot take it from. 
|| | both. 5 
2 Ir, in the above caſe, the 33 witneſſes aſſert that G55 pri- 
— mary witneſſes had either been guilty of falſehood, or had committed 
— of the an error in their evidence, the K4zee muſt not attend to this aſſertion, 


primary wit- 


primary r becauſe his decree, as having paſſed and iſſued, cannot be affected by 
no effect. any aſſertion of theirs. And in this caſe the ſecondary witneſſes are 

not liable to any compenſation,, ſince they have not retracted their 
| own evidence, but have merely repeated the evidence of. the principal 
| witneſſes, notwithſtanding they had retracted it. 


F 


Purgators re- Ir purgators recede * their juſtification, they become reſpon- 


| Sy ſible, according to Haneefa.—The two diſciples are of opinion that 
1 penüble. they do not become reſponſible, becauſe they have merely performed 
1 a a generous. action in. behalf of the witneſſes, and therefore reſemble 
| Muoitneſſes who bear evidence to the marriage of a perſon accuſed of 

__ | w whoredom®, and who, in caſe, of retracting their evidence after the 
1 ; ſtoning of 5 perſon to whom it related, do not become reſponſible 
| for the fine of blood. The reaſoning of Haneefa is that juſtification is. 
iz the cauſe of credit given to witnefles, inaſmuch as the Kd4zee proceeds. 
| * not upon the evidence itſelf, but upon the juſtification of it. Hence 
the juſtification is, in effect, the moving cauſe of the decree.—lIt is 
[| bdtheru iſe with witneſſes to the marriage of a perſon accuſed of whore- 
dom, becauſe. in that inſtance the ns of the accuſed being a 


married perſon is particularly eſſential to induce lapidation . 


* Literally—# who bear evidence to Iich. (See Vol I. p. 48.) + See Vol. II- p. B. 
* —* . 
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Ir two witneſſes give evidence of a Yameen (or ſuſpenſion on a Ses ate: my 
tion in 


condition) of divorce or emancipation, and two other witneſſes give pou 

evidence that the condition had taken place, and. both parties af- — 
terwards retract their evidence, compenſation is in that caſe due only 8 
by the witneſſes who atteſted the deed of Tameen, which is the cauſe 
of the damage, and not by thoſe who atteſted the occurrence of the 
event on which the divorce or emancipation was ſuſpended; becauſe 
the decree of the K4z-- proceeded on the evidence to the deed, and not 
on the evidence to the condition. —If only the witneſſes to the occur- 
rence of the condition retract, there exiſts in that caſe a differgace of 
opinion amongſt the Haneefite doctors. Alt is to be obſerved that by the 
druorce here mentioned is to be underſtood divorce before conſumma- 
tion; for in a caſe of divorce ſubſequent to conſummation neither party 
of the witneſſes are liable to make compenſation, becauſe the wife's | ' 
right to her dower is eſtabliſhed by the conſummation *. 


See Vol. I. p. 123. 


END OF THE SECOND voLUME. 
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ERRATA in the SECOND VOLUME. 


; Page x2, line 17, for ** of bleſſings,” r. of the bleflings.” 
26, (note,) — friceus, r. fricens. 

31, (note,) — Copulata, r. Copulator. 

36, line 18, — ſuſpenſion, r. ſuſpicion. 


48, (note,) — MA, r. Moonkce,. 


236, . — perſon, . power. 
396, — 6, — manner in the,” r.. mn aa 
435, — 29, — leſſer, . leflor. 
451, — 14, — whuther, r. whether. 
452, — 2, — ſtrangers, r. ſtranger. 
484, '—— 19, in ory of Bd pris,” ale of | 
492, —— 24, — relates, r. exiſts. 
503, (title Chap. X.) far.other, r. others. 
5OB, — 13, — r. ſell. 
541, — 10, — opinion, 7. option. 
564, (laſt note, ) for copper, r. ſilver. 

607, line 23, for Mabeel, r. Moheel. 


600, (note,) for depravid, r. depraved. 
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